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nocexiuaemcH 
Po3e Taeupcxme radMcueeoü 


BBencHHe 


ÍOpElCTtlM KaXeTCH, HTO OHM 3 HaiOT, C KaKOPÍ 
peajltHOCTbK) OHH HMeiOT aejio, TOJlbKO flO 
Tex nop, noKa hx 06 stom He ciipocsn . 

E. CneKmopcKuü 

B MHpe õopioTCH ysce He HejioBenecKHe, 
a BcejieHCKHe chjibi. M bot nepejio mhoíí Ha 
Becax HTor 6opb6bi: 3 necb — mosi 6ojib h mo« 
xcepTBa, TaM — cnpaBefljiHBOCTb hjm Bcex, 
nycTb conpaxceHHaa c TaroTaMH nepexona k 
H eBeaoMOMy, eflBa yraaaHHOMy õyiiymeMy, h 
a onycKaro cboíí KynaK Ha narny cnpaBejuiH- 
BOCTH. 

0. Eapcua JlopKa 

IlpMopMTeT npHHafljieacHT He TOMy, kto nep- 
BblH BbICKa 3 an Ty HJIH HHyjO Hfleio, a TOMy, KTO 
cyMen cflenaTb ee iuiouotbophoh. 

E. M. KucmHKoecKuü 
«CopuajibHbte HayKU u npaeo» 

1. 3ia KHHra o peajibHocm npaBa h o npaBOBOíí peajibHOCTH. pe- 
111 hjt Ha3BaTb ee «Onrojicraa npaBa», no hhm íva , mto tcm caMbiM CTaB- 
jik> nepea coõoíí npe3BbinaíÍHO aMÕHpnosHyio 3aflany. Ohtojiothh — 
3to yneHne o õbithh KaK TaKOBOM. KaK nacTb 4>HJioco<|)CKoro 3HaHna 
ohtojiothh H3BecTHa oneHb jiaBHO, 3ajiojiro ao (JihjiococIickom cncTe- 
Mbl Xp. Bojlbíjja, KOTOpblH CTaJI HCn0JIb30BaTb HMeHHO 3TO nOHHTHe. 
Bo3moxho jih ynoTpeõJieHne noHHTHH «ohtojiothh» b coneTaHHH c 
npaBOM, Beflb npn stom ^ejiaeTCH nonbiTKa ciJioKycHpoBaTb Hccjie^o- 
B3HHe Ha TOM, MTO HBJIHCTCH OMCHb He3Ha'lHTe.TbHOH MaCTbK) ÕbITHfl, — 
Ha npaBOBOíí peajibHOCTH. 

B Pocchh OHTOJiornnecKaa npoõJieMaTHKa Tpa^nnnoHHO 6buia 6o- 
jiee BOCTpeõoBaHa, neM Ha 3anaae. CBH3b c rpenecxon xpncTHaHCKOíí 
opTOflOKCHeií oõecnennBajia pyccKon (})mjioco(|)hh ycTOMMHBbin HHTe- 
pec K OHTOJIOTHHeCKHM HCCJie,HOBaHHflM. TeMa ÕbITHH H BeiUHOÍÍ pe¬ 
ajibHOCTH OTneTJiHBO 3Bynajia b (jnuiococjiCKHX aoKTpiiHax B.iannMiipa 
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OHTOJiorHH npaBa 


CojioBbeBa, HHKOJiaa JIoccKoro, o. üaBJia OjiopeHCKoro, A. O. Jloce- 
Ba, 3. B. HjibeHKOBa 1 . 

HccaeaoBaHHe npaBOBOH peajibHOCTH, ee MecTa b CHCTeMe õmthh 
h ee CTpyKTypbi — Jinuib nacTb npoõneMaTHKH (]dhjioco(J)hh npaBa. 
rio3TOMy õojiee tohho yrBepacaaTb, hto aHajiH3 npaBOBOH peajibHO- 
CTH — TOJIbKO OHTOaOTHHeCKHH aCneKT (J)HHOCO(f)HH npaBa. Abtop 
yõexaeH, m (J)HJioco(J)CKO-npaBOBbie 3HaHHH hbhhiotch aeíícTBH- 
TejibHbiM ocHOBaHneM lopncnpyaeHunn, a Bce 6cmee hjih MeHee 3Ha- 
'iHMbic marn Bnepea b stoíí c(|)epe HBjunoTCfl pe3yjibTaTOM npnjioxe- 

HH R (|)H.nOCO(t)CKOrO 3H3H11M K K)pM.aH'ieCKOÍt HC ÜCT IS HTCJ1bHOCT11. Pa3- 
pbiB Mexay oõmeíí (|)HJioco4)HeH n ropncnpyfleHnnen ycTpaHaeT 
(JjHnococjjHH npaBa, nBJifnonianca (JjHnococjjcKOH Teopnen cpeaHero 
ypoBHn. Ho Meixay (j3HJioco(|)HeH npaBa n lopHcnpyaeHUHeH pa3pbiBbi 
ecTb, h MTOõbi hx He 6buio, HeoõxoflHMa npaKTHMCCKM opneHTnpoBaH- 
Haa (J)hjioco(J)H 5 i npaBa. 

CjioxHOCTb no3HaBaTejibHon 3aaann CBa3aHa c TeM, hto MHorne 
npoõJieMbi OHTOJiornnecKon CTpyKTypbi npaBa octíhotch HencHbiMH, 
He3aBepmeHHbiMH. HmaTejib MoxeT omyTHTb nyBCTBO HeyaoBjieT- 
BopeHHOCTn hjih flaxe pa3onapoBaHH3. Ctoht jih b TaKOM cjiynae 
nyõJiHKOBaTb KHHry? CoMHeHHH MHe noMor npeojiojieTb poMaH 
Y. OojiKHepa «JIJyM h npocTb», H3 KOToporo a y3Haji, hto BnojiHe 
flonycTHMa xyfloxecTBeHHau nosTHKa, ocHOBaHHau Ha HencHocra h 
H e3aBepmeHHOCTH. MyapocTb OojiKHepa, ero HHTejuiHreHTHOCTb b 
TOM, HTO OH nOKa3bIBaeT pa3JIHHHbie TOHKH 3peHHH Ha MHp, HO He 
BbiHOCHT OKOHnaTejibHbix cyxaeHHH. Co3aaBaa B TeKCTe pOMaHa 
cbok) xy,TO>KCCTBCH HyK) peajibHOCTb, oh ocTaBjmeT ee npHHHHnHajib- 
Ho He3aBepmeHHOH, He ao KOHpa npoacHeHHon, no3TOMy HHTaTeaio 
npeacTOHT MHoroe peniaTb caMOMy, BbicTynaa HeBoabHbiM coaBTO- 
poM. 

He ctoht ayMaTb, 'ito (t)H.ioco([)CKiie pajMbimneHHM — MOHonoaHH 
npocjjeccHOHaabHbix (JmaococjjoB h hto 3aHHTHH (JjHaocotjjHeíí lopn- 
ctob, 3KOHOMHCTOB, aHTepaTopoB — HeaonycTHMoe HHTeaaeKTyaab- 
Hoe 6paKOHbepcTBO. Pa3Be He (J)Haoco<|)HHHa UBeTaeBCKaa npo3a? 
npHCMOTpHMCH K CK»KeTy B «MoeM HyiUKHHe» MapHHbl HBeTaeBOH. 
H ecTb jm oh Booõine? 3 to Beab BocnoMHHaHHH o acTCKHX nepexn- 
BaHHax, 3 mou;híix, Mbicaax, cisinaHHbix c reHHeM pyccKoíí HHTepaTy- 
pw, KOTopbie CTaan xyaoxecTBeHHOH peaabHOCTbio BbiconaHineH npo- 
6bi. UBeTaeBa BcnoMHHaeT o nporyaKax «no TBepcKOMy õyabBapy k 

1 Cm.: OHTOJiorHa apTecJsaKTOB: B3aHMoaeiicTBHe «ecTecTBeHHbix» h «HCKyccTBeH- 
HBIX» KOMÜOHeHTOB XOMHeHHOrO MHpa. M., 2012. C. 8. 
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«IlaMíiTHHK-IlyiiiKHHy», o nocjaKC Ha Mope, o BH3HTe cbiHa riymKH- 
Ha. Ho Ha (jjoHe otoíí 6 ecco 6 biTHHHOíí SMnnpHKH HHTaTejib oÕHapy- 
XHBaeT HHTepecHeíimHe (J)HJioco<|)CKHe HaõJiioaeHHH, CBíoaHHbie c 
n033Heíí, CMbICJIOM 2CH3HH, IipitpOaOM JIIOÕBH, MHpOyCTpOÍÍCTBOM, Cy- 
mecTBOBaHHeM pac h pacH 3 Ma. He caynaiÍHO Hoch(|) EpoacKnn chh- 
Taji HBeTaeBy oühhm H3 caMbix HHTepecHbix coBpeMeHHbix MbicjiHTe- 
jreít. 

3HaKOMCTBO c MOHorpa^Heíí yKpaHHCKoro (J)HJioco(J)a npaBa 
C. H. MaKCHMOBa 1 yõeanao mchh b HeoõxoaHMOCTH aajibHenmero 
H3yHeHHH OHTOJiorHH npaBa, npexae Bcero KOHCTMTynnoHHoro, nocjie 
KpHTHHeCKOrO OCMbICJieHHH CJIOXHBmeííCÍI B ^OKTpHHe CHCTeMbI iopH- 
flHHeCKHX B3rjIHflOB, KOTOpbie Ha3bIBaiO 3HaKOBO-CHMBOJIHHeCKOÍÍ 
KOHUCriHMCH, OCOÕCHHO 3aMeTHO npOHB.THK)IHCMCH B OÕJiaCTH KOHCTH- 
TyHHOHHoro npaBa. CyTb ee coctoht b caeayioineM: TeKd c H3Jioxe- 
HHÊM HOpM KOHCTHTypHOHHOrO npaBa 3HaHHTeJIbHO OTJIHHaeTCn OT 
TeKCTa HopM apyrnx OTpacjieíí npaBa CBoeíí KpaTKOCTbio, bmcokoh 
njioTHOCTbK) ropnflHnecKoro coaepxaHHH npn MHHHMyMe cjiob, ab- 
jnnoniHXCH JiHHrBHCTnnecKon ochoboh HopMbi. Taicne noHHTnn, KaK 
«npaBOBoe rocyaapcTuo», «aocTOH hctbo jihhhocth», «3kohomh'í e ck a h 
CBO õoaa», OTCbiJiaioT k rjiyõoKHM KOHnenpnnM n nosTOMy õojibme 
nOXOXH Ha CHMBOJIbI, KOTOpbie HCnOJIb3yiOTC5I B CTeHOrpa(|)HH. CaM 
no ce 6 e JiannaapHbiit cjior KOHCTHTynHH (ot lapidaries — BbiceneHHbiH 
Ha KaMHe) — sto tojibko KpaTKan OTCbiJiKa k õojibmoMy MaccnBy ropn- 
aHHeCKHX 3HaHHÍÍ, ã nOSTOMV KOHCTHTyUHOHHOe npaBO — 3TO CBOero 
poaa CTeHorpa(J)Hn. B lopHannecKOM oõnxoae BaxHbi lopnaHHecKne 
(JjopMyjibi (3HaKH HepeflKO Ha3biBaioT KJiay3yjiaMH; ot jiaTHHCKoro 
cjioBa klausula — 3aKjnoneHne). B pHTopnKe sthm cjiobom Ha3biBaioT 
3aKjiK>nHTejibHyio nacTb ycTHoro (hjih nncbMeHHoro) TeKCTa, oõjia- 
aaiomyio ocoõeHHO 3HanHTejibHbiM cmhcjiom. To ecTb 3HaKH, chmbo- 
jibi, KJiay3yjibi b KOHCTHTypnoHHOM npaBe — 3 to cnocoõ oõpamTb 
BHHMaHne Ha to, hto 3a JiHHTBHCTnnecKHM HOCHTeaeM icpoeTcn 06 - 
mnpHbin lopnannecKHH cm bica, KOTopbin HHoraa Ha3biBaioT «ayxoM 
3aKOHOB». 

Ocoõo 3HannMbi iiccaeaoBaHMH oHToaornnecKon CTpyKTypbi poc- 
CHHCKoro npaBa ceftnac, xoraa KopeHHbiM o6pa30M mchhctch ero 06 - 
jihk, CBíi3aHHbm c nonBaeHneM npaBOBbix no3nnnn Bbicmnx cyaoB, 
(fjaKTnnecKH — KBa3nnpeneaeHTOB. 

1 Cm.: MaxcuMoe C. M. IlpaBOBaa peajiBHOCTt: onni (})HJioco(j)CKoro ocMbicjieHHH. 
XapbKOB, 2002. 




OHTOJiorHH npaBa 


Ohjioco(J)H 3 npaBa hbjihctch m e >k .a n c n n n nn h a p h o il HayKoíi, o6be- 
nm-onoincn Hanajia ,iByx /niciiHnnnH — lopn^nHecRon HayKH h (|)h;io- 
co(J)hh. B npHHLtnne bo3mojkhbi pa3Hbie BapnaHTbi (J)hjioco(J)hh npa¬ 
Ba — BCe 3aBHCHT OT TOrO, KTO npOBOflHT HCCJie^OBaHHe — (|)l-UK)CO(|)bI 
HJIH lOpHCTbl. 

B. C. HcpcccHHuy iipiiHazuioKMT Taxas rça,ea: ([)Maoco(|)CKaH Mbicjib 
3aHHMaeTca ccjiepoH Bceoõmero, a npaBOBeneHne npn nccjieflOBa- 
hhh npoõjieM 4)hjioco(|)hh HHTepecyeTCH c<J)epoH ocoõeHHoro, oco- 
6on nacTbio oõmecTBeHHoro õbithh — KjpHflnnecKon fleitcTBHTejib- 
HOCTbK). 

rio3TOMy, KaK nncaji Hepceomp 1 , nosBJisioTca HeKOTopbie 
KOHnenTyajibHbie otjihhhs no^xonoB k (]jhjioco4)hh npaBa y npefl- 
CTaBHTejieíí <|)hjioco(]3ckoh h ropH^HHecKHX Hayx. üyTb ot (J)hjio- 
co(J)hh k (J)hjioco(J)hh npaBa nneT ot oõnjero nepe3 ocoõeHHoe k 
KOHKpeTHOMy (hckomoíí ncTHHe o npaBe), nyTb xe ot lopncnpy- 
flemiHH k (|)hjioco4)hh npaBa — sto nBHxeHHe ot ocoõeHHoro ne- 
pe3 Bceoõniee k KOHKpeTHOMy. B Taxnx OTflejibHbix ropnflnnecKHX 
Hayxax, KaK KOHCTHTypnoHHoe npaBO, rpaxaaHCKoe npaBO, bo3- 
HHKaioT oõmne KjpnnnHecKne KaTeropnn, KOTopbie no CTeneHH 
CBoeíi o6o6meHHOCTH npeTeHnyioT Ha BKjnoneHne b npeziMeT (J>n- 
jiococ[)hh npaBa. 

3aKOH ycjioxcHeHHH oõmecTBeHHon xh3hm npnBOflHT k TOMy, hto 
peryjinpyeMoe npaBOM npocTpaHCTBO oõmecTBeHHbix OTHomeHnn 
CTaHOBHTcn Bce õojiee oõmnpHbiM, ncflBjiseTCs cncTeMa noHHTHÜ, ko- 
TopbiMH onepnpyioT n npyrne OTpacjin 3HaHHa, ho KOTopbie b ropnc- 
npyacHuiiM npnoõpeTaioT cyryõo aBTOHOMHbin, lopnflHHecKHH cmbicji. 
TaK, noHMTue «HapoA» b KípucnpyncHumi oTJinnaeTCH ot stoto >Ke no- 
hsthh b ncTopnn, nojiHTSKOHOMHH, ncvtorpa4)nn. H BOJin Hapona KaK 
lopnflnnecKoe noHSTne coBceM He to, hto bojih b ncnxojiornn. lOpn- 
flHnecKan Mbicjib npn bohht k oco3HaHnio Toro, mto BOKpyr Hac b paM- 
Kax oõbeKTHBHO cymecTByionieH peajibHoíí, OBeinecTBJieHHoií fleítcT- 
BHTejibHOCTH cymecTByeT ocoõan peajibHOCTb — npaBOBas aencTBH- 
TejIbHOCTb. 

B \ioHorpa(j)nn C. M. MaKCHMOBa, CBH.aeTenbCTByK)incn o B03poac- 
aeHHH caMbix Jiynnmx TpaumiHH OTenecTBeHHon 4 >hjiococ|}hh npaBa, 
npeflnpnHHTa oneHb yaanHas nonbiTKa <|)HJioco4)CKoro ocMbicjieHnn 
npaBOBOíi peajibHOCTH KaK ocoõoro cfieHOMeHa. 


1 Cm.: HepcecaHU, B. C. OhjiocoíJíhh npaBa. M, 1997. C. 14. 
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Mccjie^oBaHHe stoto TajiaHTjiHBoro aBTopa KOHiiemyajibHO 060c- 
HOBHBaeT npeflMeTHyio ccjjepy coBpeMeHHOíí (|)hjiococ|}hh npaBa, ee 
MeTOflOJiorHHecKyio 6a3y c yneTOM KaK yHHBepcajibHoro MHpoBoro 
onbiTa, T3K h KyjibTypHbix TpaanuHM Pocchh, YKpaHHbi 11 /ipymx ro- 
cy^apcTB — yqacTHHKOB CHr. JloaTOMy aBTopa HHTepecyeT MeTono- 
jiothh (|)ii.noco(|)CKoro ocMbicjieHHH npaBa: mo ecTb 4 >hjicco4)híi npa¬ 
Ba, KaKOBbi ocHOBHbie MeTOflOJiornnecKne napannrMbi ocMbicjieHnn 
npaBa; KaKona nx CBH3b c onpenejicHHbiM <J)hjioco(J)ckhm MnpoB033pe- 
HneM; moxho Jin paccMaipnBaTb 4 >hjioco(|)hk) npaBa b KanecTBe npa- 
BOBon OHTOJiornn, HccjienyioineH ocoõchhocth c<|)epbi õmthh npaBa; 
mo co6on npeiicTaiijiHKn oHTOjiornnecKan iipnpona n CTpyKTypa npa¬ 
Ba (npaiiOBaH peajibHOCTb). 

riojiaraio, mo HccnenoBaHHe C. H. MaKCHMOBa — BapnaHT (|jhjioco- 
c|dhh npaBa, ocHOBaHHbin Ha (J)hjioco(J)ckhx Haynax. MeHn xe b 6ojib- 
men CTenemi HHTepecyeT npaKTHnecKan ohtojiothíi npaBa, t. e. n nbrra- 
K>cb npnnaTb OHTOJiornnecKOMy aHajiH3y npaBa nparMaTnnecKHH xa- 
pamep n ^jih ototo opneHTnpyiocb Ha Taxne nacTH npaBOBOíí 
^eííCTBHTeJIbHOCTH, KOTOpbie OXBÍlTblB3K)TCH KOHCTHTyUHOHHblM npa- 
bom h rpaxaaHCKHM npaBOM. Kax H3BecTHO, phmckhh (a no ototo rpe- 
necKHÍí) ropon — nojiHC 6bui ycTpoeH cjienyioinHM o6pa30M: b pempe 
oÕH jaTenbHO luiomanb, a co Bcex ctopoh k neHTpy ropona HanpaBJieHbi 
yjinubi T3K, mo ecnn onHOBpeMeHHO b nonnc c pa3Hbix ctopoh BOHflyr 
nBa nyTHHKa, to ohh o6n3aTejibHO BCTpcTHTca Ha luioma/nt 1 .5-1 ncnojib- 
3yio 3Ty MeTa<J)opy, mo6bi Bbipa3HTb Hanexny Ha to, mo coBMecTHbie 
yCHJIHfl (J)HJTOCO(J)OB H lOpHCTOB I I03B03MT HM BCTpCTHTbCH 2 . 

1 Cm.: Mompowwioea H. B. Poxaemie h pa3BHTMe (J)hjioco(J)ckhx Hfleíí. M., 2010. 
C. 22. 

2 B HCTOPMH MOaCHO BCTpeTHTb HeMajIO 3aHHMaTejIbHbIX npilMepOB KOHKypeHIIHH 
(j)HJIOCO(J)HH H lOpHCnpyíieHlIHH. B CTOJIHpe BH3aHTHH — KoHCTaHTHHOnOJie B XI B. 
KoHCTaHTMH IX MoHOMax ocHOBaji lopHnHHecKoe yHHJiHme. 3to õbui nepHon, Koraa 
HHTejUieKTyajIbHblíí KJIHM3T B CTOJIHIie OnpeflejIHJIH MHXaHJl ricejui, 3HaMeHHTbIÍÍ HC- 
TOpHK, (jjHJIOCOíf), IiapeflBOpeiI, H HoaHH KcHtj)HJIMH, BblflaiOmHHCa lOpHCT. riepBblH 
CHHTajICa raaBHblM aBTOpHTeTOM B OÕJiaCTH (J)HJIOCO(J)HH H pMTOpHKM, BTOpOÍÍ — B 06 - 
jiacTH ropHflHHecKHX HayK. Becb UBeT CTOJiHHHoii MOJiofleacH («(JjajiaHm HHTejuieKTya- 
jiob», no BbipaaceHHKi ITcejuia) pa3ziejiMJica Ha^Boe: «Te, KOTopwe H3Õpajin cbohm no- 
npHipeM oõinecTBeHHyio cjiyacõy, xejiaa cjiHTbca c Tojmoit, BbmBHHyjiH b KaaecTBe cbo- 
ero CTpaTera HoaHHa, Toraa KaK jnoÕHTejiH õojiee ÕJiaropoflHbix HayK, o6pa3ya pacKOJi, 
noBepHynHCb ko MHe». OõpaipaeT Ha ceõa BHHMaHHe npHHHaceHHe ncemioM ropHcnpy- 
neHHHH no OTHomeHHK) KflpyrnM HayKaM. Oh nncaji, hto BonpeKH KcH(J)HHHHy, Ha- 
naBmeMy CBoe oõyaeHHe c H3yaeHHa npaBa n npHÕaBHBineMy 3aTeM k HeMy pHTopHKy n 
(j)HJioco(J)Hio, oh, ricejui, Hanaji c (J)hjioco(})hh h phtophkh, a yac 3aTeM norpy3MJica b 
lopHnHHecKyio HayKy, «H^a, tbkhm o6pa30M, ot ayaniero k xynmeMy» (cm.: KyabTypa 
BH 3 aHTHH (BTopaa nojioBHHa VII—XII b.). M., 1997). 
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OHTOJiorHH npaBa 


HCTOpHH H3BeCTHO MHOrO [ipHMCpO B, C B H 3 C T CU bC T B >' K) UI U X O nJIO- 
flOTBOpHOCTH COK)3a (|)HJIOCO(|)HH n lopncnpyneHnnn. B nepnon CTa- 
HOBJieHHH K.iaccHuecKoro pHMCKoro npaBa B03HHKJia uhciívcchí-i o TaK 
Ha3biBaeMon cnepn(|)HKan;HH (nepepaõoTKe Beinen). 3 thm TepMHHOM 
puMCKHe lopHCTbi o6o3Hauaun H3roTOBJieHne H3 MaTepnana hoboíí Be- 
luh (nepepaõoTKa onHoií Beinn b npyryio). Ecjih h MaTepnan, n Tpyn 
npHHafljiexann ogHOMy nnny, to Bonpoc o npaBe coõcTBeHHOCTH pe- 
majicn npocTo: HOBaa Benib npnHa^nexana 3TOMy *e jinny. Ho ecjin 
Tpya no nepepaõoTKC 6bin npnnoxeH k nyxoMy MaTepnajiy, to KJiac- 
cnnecKne lopncTbi pemajin Bonpoc no-pa3HOMy: ohhh (caõnHMiHnbi) 
npH3HaBajin co6ctb6hhhkom Beipn toto, neíí 6bin MaTepnan; npyrne 
(npoKyjibHHUbi) cnuTajiH, uto Bem,b nonxHa npnHannexaTb TOMy, kto 
ee cuenan, c o6h iaTeu bctbo m onnaTHTb coõcTBeHHHKy MaTepnana ero 
CTOHMOCTb. 

B nnTepaType, nocBnmeHHon pnMCKOMy npaBy, caenaHa nonbiTKa 
(npo(jjeccopoM Mockobckoto yHHBepcnTeTa H. 3. CoKonoBCKHM b 
KHH re, H3naHHon Ha HeMepKOM íobine 1 ) oõbHCHHTb pa3nnnne B3ran- 
Uob pnMCKHX ropncTOB BnnnHneM rpeuecKnx (J)nnoco(J)CKHX TeneHHH. 
C 3TOH TOUKH ipCHMH lipOKyUbMHUbl HaXOUMUHCb nOfl BUMMHHCM ApH- 
CTOTenn n nepnnaTeTHKOB, cunTaBinnx, uto npn Bcen BaxHocm Maie- 
pnn HOBan Benib (nova species) co3naeTcn TonbKO õnarouapn hoboh 
( jiopMe, KOTopaa npnuaHa MaTepnn. B pemeHnn xe Bonpoca caõnHb- 
HHpaMH CKa3anocb BnnnHne CTonnecKon (J)HnocotJ)HH, npnuaBaBinen 
pemaioLuee 3HaneHne MaTepnn. 

B 3aKOHOflaTenbCTBe lOcTHHnaHa Bonpoc 6bin peuieH cneuyioinHM 
o6pa30M: ecnn, HecMOTpa Ha nepepaõoTKy, Benib moxho BepHyTb b 
nepBOHananbHbin bhu (HanpnMep, H3TOTOBneHHyio H3 MeTanna Ba3y 
nepennaBHTb b cnnTOK MeTanna), to bclub iipiiHanue>KHT coõctbchhh- 
xy MaTepnana; ecnn xe 3 to HeB03M0XH0 (HanpnMep, b cnynae H3ro- 
tobuchmh Meõenn H3 uocok), to Beinb nocTynaeT b coõctbchhoctb to- 
ro, kto npoH3Ben cricnH(|)MKannK), ho npn ycnoBnn ero noõpocoBecT- 
Hocm n c o6H3aTenbCTBOM B03Harpa,n,HTb coõcTBeHHnKa MaTepnana b 
pa3Mepe nonyneHHoro oõorameHnn 2 . 

B KanecTBe yõeunTenbHoro npnMepa toto, KaK b 4>nnoco(J)HH Ho- 
Boro BpeMeHn 6binn oÕHapyxeHbi nnouoTBopHbie unn lopncnpyneH- 
nnn nueii, moxho npiiBecTH BaxHyio uuh no hhm a h iih «Hhctoto yue- 
HiiH o npaBe» I\ Kenb3eHa nneio o pa3nnnnn Mexny npnHnnnoM npn- 

1 Cm.: Die Philosophie im Privatrecht. Halle, 1902. Bd. I. S. 69—111. 

2 Cm.: HoeunKuü M. E. PuMCKoe npaBO. M., 1996. C. 98. 
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HHHHOCTH H npHHLpfflOM BMeHeHHfl H O npOÕJieMe CBOÕOflBI BOJIH. Ha 
moíí B3TJHm, 3Ta Kejib3eHOBCKan kohctpykiihb nouBHJiacb H3 npe^- 
CTaBJieHHÍi H. Karna o «MopajibHOM bmchchhh» h o tom, hto cBoõo^a 
BOJIH HBJIHeTCH C TOHKH 3peHH5I TeOpeTHHeCKOTO n03HaHHH HHCTOÍÍ 
(JjHKHHeH 1 . 

2. CncTCMa ohtojiothh npaBa HaniiHaeTca c bbihbjichhh ochobhhx 
ee KaTeropHH, k miic.iv kotophx hcoõxojihmo othccth KaieropHH npa- 
BOBOÍÍ UeiíCTBHTejIbHOCTH, OHTOJIOTHHeCKOH CTpyKTypbl npaBa, a T3K- 
xe K)pnan>iecKoro KOHuenTa ncHCTBHTCjibHOCTH. 

Jlerne Bcero noHHTb cnen;H(J)HKy npaBOBOíí peajibHOCTH, ecjiH pac- 
CMaTpHBaTb ee b coothoihchhh c peajibHOCTbio noBcenHCBHOH xh3hh. 
OcHOBHbie KaTeropHH ohtojiothh npaBa nouBHJiHCb b XX b. Ohjioco- 
(J)híi h lopHcnpyzieHHHfl npojiejiajiH õojibmoH nyTb, npexjie neM non- 
BHJIOCb lípCaCTaB.ICHMe O TOM, ‘ITO C060ÍÍ [ipC.TCTaB.iaeT K)pi1,TH'ieCKHH 
MHp, npaBOBoe npocTpaHCTBO. 

OcHOBHbie OHTOJioranecKHe KaTeropHH npaBa paiÕHpaKJTca b tji. 3 
h 4 HacTOHineH khhth. (MHe noKa3ajiocb, hto nojie3HO npocjieaHTb, 
K3K b TeneHHe TbicunejieTHH Mbicjib nejioBenecTBa «no^ÕHpajiacb» k 
hhm. 3to noxoxe Ha nouBJieHne <|)otochhmkob Ha 6yMare: CHanajia 
BHjiHbi CMyTHbie onepTaHHH, a noTOM yxe 6ojiee 3aMeTHbie KOHTypbi 
H3o6paxeHHH.) 

B tji. 1 npennpHHHT pecjiepaTHBHbiH oÕ3op (|)hjioco(J)ckhx ngeii, a b 
tji. 2 — npeHMymecTBeHHO (J)HJioco(|)CKO-npaBOBbix KOHpenuHH. 

EcTecTBeHHO, naxe b caMOM cxaTOM BHjie >1 He mot onHcaTb hcto- 
pHK> OHTOJIOTHH. H nblTaJICH nOKa3aTb, KBK OHTOJIOTHHeCKHe Haen 
cnocoõcTBOBajiH H3MeHeHHK> (J)HJioco(|)CKO-npaBOBbix npeflCTaBJieHHÍi 
o npaBOBOH peajibHOCTH. 3^ecb BecbMa ycjioBHO moxho BbiHBHTb Tpn 
nepHOfla: 1) KJiaccHHecKan MeTa(jiH3HKa; 2) 3K3HCTeHHHOHajibHO-(J)e- 
HOjioTHHecKaa (JmjiocoíJjhh; 3) coBpeMeHHau ohtojiothíi. 

^Hjiít HarjuniHOCTH /iHHaMHKa B3TjinflOB noKa3aHa Ha npHMepe oh- 
TOJIOTHHeCKHX C/lllHMIi npaBOBOH peajibHOCTH, o6pa3yiOIHHX CTpyKTypy 
ee lopHflHHecKoro KOHuema: Bcmeir (oõbcktob npaB), cyõbCKTOB npa¬ 
Ba, npaBOBbIX OTHOHieHHH. üpH 3TOM Ha BTOpOM nJiaHe MbICJIHJIOCb 
HanoMHHTb coBpeMeHHOMy HHTaTejno o tom, hto b Hanajie XX b. b 
Pocchh cjioxHJiacb õjiecTHmaa MOCKOBCKan niKOJia (J)hjiocoíJ)hh npa¬ 
Ba, y HCTOKOB KOTOpOÍÍ CTOHJI ü. H. HoBTOpOJIHeB. Ü3 3TOH IHKOJIbl 

1 Cm.: Kejib3en í. HacToe yHemie o npaBe // C6. nepeBojiOB. Bwn. 2. M., 1988. 
C. 64, 65; Kamn M. Ochobbi MeTaij)H3HKH HpaBCTBeHHOCTH. Com.: b 6 t. M., 1965. T. 4. 
*1. 1. C. 291. 
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OHTOJiorHH npaBa 


BbiniJiH TaKHe BbmaiouiHecfl 4)Hjioco<|)bi, (J)HJiococ[)bi npaBa, KaK 
M. A. MjibHH, H. H. ÂJieKceeB, T. R. TypBnn, 6paTbH TpyõepKne 1 . 

Mtbk, >iTo6bi BbincHHTb conepxaHHe h CMbicji noHHTHH npaBOBoro 
npodpaHCTBa, hcoõxojimm oHTOJiornnecKHH aHajiH3 npaBOBOíí peajib- 
hocth KaK npc.avicTHon oõJiacTH npnjioxeHHH npaBOBOíí HayKH, coot- 
HomeHHH npaBOBon peajibHOCTH n OBeinecTBJieHHoro Mnpa, peajibHO- 
ro õbiTHH. BbiTne — 3 to ou Ha H3 ocHOBHbix 4 )h.ioco(|)ckhx KaTeropnn, 
Hemo peajibHO cymecTByromee, t. e. to, hto ecTb. Flpomjioe, HacToa- 
mee h õyaymee õbrnie b cbocm c^hhctbc' o6pa3yioT peajibHOCTb 2 3 . 

n. Beprep n T. JlyKMaH 3aMeTHJin, mo peajibHOCTb — 3 to bo 3 mojk;- 
HOCTb HMeTb ÓblTHC, He3aBHCHMOe OT H 3 LU CM BOJIH. HonVCKaH MHOKC- 
ctbo peajibHOCTeH, aBTopbi ocoõo BbijiejnnoT peajibHOCTb noBce^HeB- 
hoíí XH3HH, Ha3biBaa ee Bbicmeíí peajibHOCTbio. üo cpaBHeHHio c pe- 
ajibHOCTbio noBceflHeBHOH xh3hh jipyrHe peajibHOCTH hbjihiotch 
KOH enHbiMH oõJiacTHMH 3Ha’ieHHH, aHKJiaBaMM b paMKax Bbicmeíí pe- 
ajibHOCTH, OTMeneHHbiMH xapaKTepHHMH 3HaneHiniMH h cnocoõaMH 
BOCnpHHTMM 1 . ÜO CyTH, 3TH >KC OHTOJIOTHHeCKHe MJ [CU BbICKa3bIBaJI H3- 
BecTHbiíí pyccKHÍi (J)hjioco(|) npaBa B. M. Khcthkobckhh. 

H. H. AneKceeB, ycTaHaBjiHBau, HBjuieTGH jih nojioacnTejibHoe npa- 
Bo nacTbio õbiTHa, no cyTH, npn6jiH3HJicfl k oõbncHeHHK) npaBOBOíí 
peajibHOCTH, KOTopan, c o^hoíi CTopoHbi, npoTHBOCTOHT SMnnpnne- 
ckoíí peajibHOCTH, a c npyroii cTopoHbi, caMa hbjihctch «((xiktom», 6bi- 
TneM (ho õbiTHeM «CBepxonbiTHbiM», n,aeajibHbi\i, chmbojihhcckhm). 

OcTaHOBHMCH Ha nocjie,n,HeH xapaKTepncTHKe — CHMBOjmnecKoií. 
MHorne lopHCTbi cpaBHHBajin npocTpaHCTBO npaBa c npocTpaHCTBOM 
MaTeMaTHKM n My3bIKH. 

ripoíjieccHOHajibHoe MbinuieHHe lopncTa b pe3yjibTaTe yrpanHBaeT 
BaacHeíímHH HaBbiK — Bn,acTb nojiHOTy jkhihh h y Hee y i htbch. F.iaaa 
lopncTa 3acTHJiaeT to, mo h Ha3biBaio chmbojihhcckhmh npaBOBbiMH 
CTpyKTypaMH hjih 3H3K3mh — lopHjinnecKHMH noHmmiMH, jieiKaniH- 
mh b ocHOBe no3HTHBHoro npaBa. KaK MaTeviaTHaecKHe (jiopviyjibi 06- 
pa3yioT Mnp MaTeMaTHKM b KaiecTBC ocoõoií peajibHOCTH, KaK hotm h 

1 O (J)hjioco(J)hh npaBa b Pocchh CepeõpaHoro BeKa cm.: Bcijwhkuú A. Ohjioco(})hh 
npaBa pyccKoro jiHÕepajnoMa. M., 2012; a Taxace: EepHaifKuü T. L Teopna ecTecTBeH- 
Horo npaBa E. H. TpyõepKoro n coBpeMeHHaa (JjhjiocoíJjhji npaBa // JleHHHrpancKHÍí 
ropHHHnecKHH acypHaji. 2004. Na 1. C. 180—193; Oh Me. OHTOJiornnecKHe ocHOBaHna 
ecTecTBeHHoro npaBa b yneHHH H. B. MnxaftjioBCKoro // ElpaBOBefleHHe. 2001. Na 4. 
C. 244—250; 3opbKUH B. ff. EIcoHTMBHCTCKaH Teopna npaBa b Pocchh. M., 1978. 

2 Cm.: HxoHHUKoea T. 71., JlnweHKO B. 17. OhjiocoíJíhh npaBa. M., 2007. C. 119. 

3 Cm.: Eepeep 17., JlyKMaH T. ConHauBHoe KOHCTpynpoBaHHe peajibHOCTH. TpaicraT 
no copHOJiorHH 3HaHHH. M., 1995. 
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MejioflHH o6pa3yioT npocipaHCTBO My3biKH, TaK h npaBOBoe npo- 
CTpaHCTBO HCnOJIb3yeT CBOH CHMBOJIbI 1 . 

B npaBOBOít .nencTBHTejibHOCTH npoHcxo^HT npeo6pa30BaHHe Bem,- 
Horo MHpa. B pe3yjibTaTe KipibwiecKoro Bocnpnmna aencTBirrc;ibHO- 
CTH, (J)OpMHpOBaHHH OCOÕOTO pOfla MbiniJieHHH — lOpHflHHeCKOrO 
MblIIIJieHHH — npOHCXOflHT OTpaXeHHe fleííCTBHTeJIbHOCTH B 3TOM 
oõe^HeHHOM n KpHBOM 3epKajie. IlpaBO — 3 to oneHb HCKaxceHHoe 
3epKajibHoe OTpaxceHne .nencTBHTejibHOCTH, nocKOJibKy oho hchbõok- 
ho Hcnojib3yeT pa3Horo po.ua (|)hkuhh, chmbojibi. ripaBonopH/ioK, kbk 
h HpaBCTBeHHbiH nopaaoK, no MHeHHio AjieKceeBa, «caM no ce6e ecTb 
(|)MKIIMM». OcHOBHbie HpaBCTBeHHbie H K)p 11,311'ICCKHC HOHHTHH — CyTb 
BHflbi npaKTnnecKHX (|)mklihm 2 . 

OaKTHHecKan flencTBHTejibHOCTb OBemecTBJieHa, oca3aeMa, bh^h- 
Ma, MaTepnajibHa. CieHbi iiBropo/ui — bot npnMep, KOTopbin noKa3bi- 
BaeT BceM, mo KaKaa-TO nacTb BeniHoro Mnpa, He^BHXHMOCTH Haxo- 
flHTca b oõJiaaaHiiii KaKnx-TO cyõbCKTOB npaBa. Moxho npcacTamiTb 
ce6e TaKyio ninoTeTwiecKyio CHTyauiiK), KaK oa h o vi o vi c hth aa oTMeHa 
Bcex 3aKOHOB. Ho h npn TaKOM mmcjihmom ncne3HOBeHHH npaBOBoro 
npocTpaHCTBa npocTpaHCTBO peajibHon aencTBHTejibHOCTH co BceMH 
CTeHaMH h H3ropo/iM\in ocTaHCTCH. npaBO coõcTBCHHOCTii, aKTbi pern- 
CTpannn HeaBHXHMOCTH peajibHbi, Ho 3 to ocoõaa npaBOBaa peajib- 
HOCTb. npcacTaBMM ce6e coBpeMeHHbin KOTrea* nae-HHÕyab b oxpecT- 
hocthx CaHKT-neTepõypra. nepe.ii B3rjiaaoM oõbiBaiejia npeacTaHeT 
^ocTaTonHO aoporoe cipoeHue, KOTopoe mo>kct 6biTb oneHeHO, k npn- 
Mepy, b MHJUiHOH flojuiapoB. Ho 3 to xe CTpoemie ropncT yBHflHT co- 
BepmeHHO hhbim, ecjin oh 3HaeT, mo jom B03BeaeH caMOBOjibHO hjih 
ecTb npoõJieMbi c ero perncipaiinen. Torna neHa 3Toro CTpoeHna, ero 
JlHKBHflHOCTb pe3KO CHHXaiOTCfl. lOpHCTbl B OTJIHnne OT oõbiBaTenen 
BocnpHHHMaioT aBe pa3Hbie peajibHOCTH — oõbiHHbin peajibHbiíí Mnp n 
npaBOByio peajibHOCTb. MayiaiomHe npaBO CTyneHTbi nocTnraioT npa- 
BOByio peajibHOCTb c noMombio, o6pa3HO roBopa, ocoõbix lopnnnne- 
CKHX OHKOB, l iepC3 KOTOpbie peajIbHblH MHp BHflHTCÍI B HHOM KaneCTBe. 

3. ne Coto nnrneT, mo nacTbio npaBOBoro npocTpaHCTBa aBJiaeTca 
noHmne npaBa coõcTBeHHOCTH. Hmchho 3aperncTpnpoBaHHoe npaBO 
coõcTBeHHOCTH npencTaBnaeT coõoií neHHOCTb (KannTaji), B03HHKaio- 
myio ÕJiarojapa ee OTpaxeHHio b 3anncax o npaBe coõcTBeHHOCTH, b 
TeKCTe floroBopoB o 3ajiore n b nponnx nonoÕHbix ropnnnnecKHX 6y- 
Marax, (JmKcnpyiomnx 3KOHOMnnecKH Hanõojiee nojie3Hbie xapame- 

1 Cm.: AneKceee H. H. Ochobbi (JiHJiocotjjHH npaBa. C116., 1999. C. 21. 

2 TaMxce. 
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OHTOJioraH npaBa 


pHCTHKH OTHOmeHHH aKTHBOB B npOTHBOnOJIOaíHOCTb 3pHMLIM KÍBIC- 
CTB3M C3MHX BCMIICH 1 . B TO BpeMH K3K HejIOBeK nCpCK.TKÍMaCT CBOe BHH- 
MaHHe Ha npaBO coõcTBeHHOcni, Ha Hajinnne rocyaapcTBeHHon 
perHCTpauHH, a He Ha caM jom, oh cpa3y ace nepexoanT b HHoe koh- 
HenTyanbHoe npocTpaHCTBO, b kotopom «>kmbvt» cyõbCKTbi h oõbCKTbr 
npaB h npyrne nBJieHnn. 3to h ecTb npaBOBoe KOHuenTyajibHoe npo- 
CTpaHCTBO. 

B TOM, HTO npaBO COÕCTBeHHOCTH — 3TO HBJieHHe npaBOBOÍÍ peajlb- 
hocth, jienco yõenHTbca, ecjiH BcnoMHHTb, KaK h cs, bh>khmoctb (som) 
nepexo^HT H3 pyn b pyKH. Dimm Ha som, Hejib3B onpeaejiHTb, kto hb- 
jiaeTCH ero coõctbchhhkom. B MaTepuajibHOM Mupe nocne CMeHbi co6- 
CTBeHHHKa HHnero He MemieTCfl. ,H,om ocTaeTcn tskhm ace, saace ecjiH 
ero caasn b apemiy hjih nepesasn b 3ajior. FIpaBO coõcTBeHHOCTH Ha 
flOM — 3 to He caM aoM, a nacTb npaBOBOÍÍ KOHuennHH. Ctohmoctb 
õosbinen nacTH oõbeKTOB HesBnaíHMOCTM, ecsn ohh osHOBpeMeHHO 
«OTOõpaaceHbi» b npaBOBOM KOHnenTyasbHOM npocTpaHCTBe, caMbiM 
HeoacHnaHHbiM o6pa30M yBejiHHHBaeTcn. Mh<|) o uape Muaace, koto- 
pbiíi npeBpamaji b 30jioto Bce, k neMy npnKacajicn, — sto OTJiHHHbin 
o6pa3 HfleajibHOH npaBOBOM cncTeMbi, me HanaaceHbi perncTpaiiHOH- 
Hbie MexaHH3Mbi. /Jovi MoaceT Hcnojib30BaTbcn h sJ in npoacnBaHHH, h 
K aK oõecneneHHe npn nosyneHHH KpesiiTa, h KaK mctomhmk hhbccth- 
HHOHHblX CpeflCTB — H BCe 3TO yBeJIHHHBaeT ero CTOHMOCTb. reHHÍUlb- 
Hyio Mbicjib BbicKa3aji ApHCTOTejib: B03MoacHOCTb hto-jih6o aejiaTb c 
BemaMH õecKOHCiHO B03pacTaeT, Korja Hame MbimjieHHe kohuchtph- 
pyeTCH Ha HX CKpbITbIX bobmo>khocthx! 

B npaBOBOM KOHnenTyajibHOM npocTpaHCTBe oõnTaioT o6pa3bi n 
CHMBOJibi peajibHbix Bemeíí n cyõbeKTOB. B KOHpe XX b. nosBnsocb 
eme oflHO npocTpaHCTBO — npocTpaHCTBO BnpTyajibHoíí peajibHOCTH 2 , 
a 3HannT, npaBy õponieH hobmh Bbi30B, noacajiyn, caMbin cepbe3Hbiíí 3a 
bck) ero ncTopnio. HecoMHeHHO, BnpTyajibHoe npocTpaHCTBO n HOBbie 
TexHHHecKne B03MoacHOCTH nepeaann HH(|)opMaiiHH co3aaioT cnrya- 
nnio, 6jiH3Kyio k rjiyõoKOMy Kpn3ncy npaBa. HanpnMep, rae-HHÕysb 
Ha caíÍTe b AHrann noíiBHJiacb HH^opMaiinn, onepHmoman aoõpoe 
HM» nenoBeKa. KaK 6biTb b stoh CHTyapHH, ecjin npaBO TpammnoHHO 
npnBB3aHO k TeppHTopnn rocyaapcTBa, a MeacrocysapcTBeHHoe pery- 
jmpoBaHHe He b cocTonHnn noKa 3amHTHTb aocTOMHCTBa nenoBeKa? 
Mjih BnpTyajibHoe npocTpaHCTBO — sto peasH3apHH BeKOBOíí MenTbi 

1 Cm.: Como 9 . de. 3araaKa KanHTajia. M., 2001. C. 56. 

2 Cm.: AHinoHoea O. A., Coãoebee C. B. TeopiM h npaKTHKa BHpTyaabHOH peantHO- 
cth: (jioraKO-(j)HJioco(l)CKHH aHann 3 ). CF16., 2008. 
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qejioBeqecTBa 06 aõcojnoTHOíí CBOõo^e? 3HannT jih sto, hto moxho 
nponaranzmpoBaTb TeppopH3M b BHpTyajibHOM npocipaHCTBe? C no- 
Moinbio MHTepHeTa mojkho bccth pacneTbi, He npH3HaiomHe rpaHHH, 
HapHOHajibHbix npaBOBbix npocTpaHCTB. Bo3HHKaeT oõmeMnpoBoe 
BHpTyaJIbHOe npOCTpaHCTBO, B KOTOpOM C nOMOIHbK) KOMnblOTepOB, 
lOpHflHHeCKHX HHCTpyMeHTOB — flepHBaTHBOB, BeKCejieH, pHCKOBaH- 
Hbix aKTHBOB noaBJiaioTCH 3KOHOMHHecKHe npH3paKH, jierKO npo- 
HHKaromHe CKB03b rpaHHHbi h pa^yiomne cbohx BJia,o;ejibn;eB BpeMeH- 
HblMH CneKyjIHTHBHbIMH ^OXO^aMH. Ho B pe3yjIbTaTe npOHCXOflHT 
MHpOBbie 3KOHOMHHeCKHe KpH3HCbI. H 3TO Cepbe3HeHIIIHH BM30B CO- 
BpeMeHHOMy npaBy. 

^axe Tanaa, Ka3ajiocb 6bi, npocTaa npoõjieMa, kbk njiacTHKOBbie 
KapTbi a jih pacneTOB, nopoxflaeT y cyaoB cjioacHenmne npaBonpnMe- 
HHTejibHbie npoõJieMbi. B oaepc/iHoii pa3 peajibHan ae ííctbhtgji bhoctb 
« oõroHMCT» bc'iH o oTCTaiomee npaBO. 

ripaBOBoe KOHpenTyajibHoe npocipaHCTBO nocTOHHHO pa3BHBa- 
jiocb. B HoBoe BpeMH Hanõojiee cnjibHon aBJiajiacb, noxajiyn, HeMeu;- 
Kaa ripaisoiian HayKa, KOTCpaa b XIX b. b ochobhom npeacTaBJieHa nc- 
TOpHHeCKOH HIKOJIOH npaBa, OCHOBaHHOH (J)OH CaBHHbH. B Tpa^HUHÍÍX 
3Toro Hanpaii.TCHMH K)pMcnpy,icHLiHH 6 b ia a aBTOHOMinanua npaBOBO- 
ro KOHuenTyajibHoro npocipaHCTBa, orpa>KacHHe ero ot npoanx Hayw- 
Hbix flHCHHnjiHH. 3to th ma mo KOHiienTya.ibHaa lopHcnpyaeHHiM, no 
BbipaaceHHK) P. HepHHra, «K)pHcnpy,aeHiuiH iiohhthm». lOpncTbi co3- 
aaJIH aBTOHOMHblíí, 3aMKHyTbIH MHp npaBOBbIX nOHHTHÍÍ H CHHTajIH, 
hto npaBO MoxeT 6biTb cboõohho ot cyõbCKTHBHbix cyameHHH npaBO- 
npuMeHHTejia, nocKOJibKy npaBOBoe KOHnenTyajibHoe npocipaHCTBO 
no3BOJiaeT peniHTb npaBOByio npoõJieMy bo Bcex MbicjiHMbix cjiyaaax 
nocpeflCTBOM npnMeHeHna oõbeKTHBHbix mctoaob (HanpnMep, aHajio- 
rna 3aKOHa hjih npaBa) b paMKax 3aMKHyron JiornaecKon cncTeMbi 
K)pH,1H'ieCKHX HOpM. 

Bot TyT-TO n BbiaBHJiacb npaKrnaecKaa 3HaanMOCTb 3thx, Ka3a- 
jiocb 6bi, npeaejibHO aõcTpaKTHbix OHTOjiornnecKnx KaTeropníí. Ka- 
Teropnn npaBOBon OHTOjiornn, OKa3biBaeTca, oõjiaaaioT orpoMHbiM 
MeToaojiomnecKHM noieHnnajioM. Bojiee toto, ot hhx 3aBHCHT Tnn 
K)pib1H'ieCKOrO MHp0B033peHMM. 

KoHnenTyajiH3M b npaBe — sto, no cyrn, aacTb K)pn,in'iecKoro mh- 
poB033peHna, TeopeTnaecKaa cncTeMa, KOTopaa 6a3npyeTca Ha lopn- 
/innecKHX cnMBOJiax — norormax, KOHCTpyKunax, (|wKnnax. IlpaBO — 
3to npejKfle Bcero npaBOBbie noHaTna, n caMbie BaxcHbie H3 hhx — 
oõbeKT npaBa (Beinb), cyõbeKT npaBa, npaBOOTHomeHna, BHHa, Bojia, 
hctohhhk npaBa, OTBeTCTBeHHOCTb n t. a. Bce ohh anpnopHbi no cbo- 
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eít npnpoae, nepBHHHbi, sto He pe3yjibTaT, a HHCTpyMeHT HayKH. Be- 
lu,h — bto yHHKajibHbiíí saeMeHT npaBOBoro KOHpenTa. Hmchho ohh 
npeflCTaBJiaioT coõoií oõbeKTbi-rnõpnabí, b KOTopbix coeaHHHeTca 
npHpoflHoe, couHajibHoe h HaeaabHoe õbiTne. llpaBOBbie noHHTHH 
npencTaBJHHOT coõoíí He caynaHHO oõoõmeHHyio coBOKynHOCTb npa- 
BOBblX HBJieHHH, ã OÕbeKTHBHO HeOÕXOUHMbie KaTerOpHH lOpHflHHe- 
CKOrO MblHIJieHHH, KOTOpbie MH(J)OJIOrH3HpyiOT peajIbHyiO aeÜCTBH- 
TejibHOCTb, nocKOjibKy onepnpyioT anpHopHbiMH [iohhtihimh, h koto- 
pbie hocht opeHOHHbiH xapaKTep, nocKOjibKy HanpaBJieHbi Ha 
ynopaaoneHHe oTHomeHHH mokjv jnoabMH nocpc.acTBOM pa3aeneHira 
lOpHZIHHeCKM CymeCTBeHHOrO H K)pHnH'ICCKIt 6e3pa3JIHHHOro. ÍOpH^H- 
qecKHH KOHLienT noHBHJica, Koraa pHMCKHe lopncTbi co3aanH iiohhtmg 
cyõbCKTa npaBa — persona, KOTopbiíí hbjTmctch K)pn/in'ieci<HM chmbo- 
jiom, He peajibHbiM, ÕHoaomnecKMM 'ic.tobckom, a npaBOBbiM cymecT- 
BOM. 

KaK nejioBeK, OKa3aBmHnca b rpenecKOM hjih phmckom TeaTpe, b 
kotopom apTHCTbi hochjih cnenHaabHbie MacKH, nepeHOCHJica b oco- 
6blíí MHp, T3K H lOpHCTbl fíJISI npOCTpaHCTBa npaBOBOÍÍ peaJIbHOCTH 
BBejiH 3HaKOBO-CHMBOJiHHecKoe noiurrae cyíibCKTa npaBa. OKa3biBa- 
eTca, (|)it JHBecKoe jihho — sto He neaoBeK, a npaBOBaa Macxa neaoBe- 
xa. Co BpeMeH KaaccnnecKoro pHMCKoro npaBa yTBcp>KncHiic: cyõbCK- 
tom npaBa aBJiaeTca tojibko jkhboíí neaoBeK — CTaHOBHTca omnõon- 
HbiM KaK CBa3aHHoe c y3KopeajincTHHecKHM noHHMaHneM npaBa, ero 
KOHnenTa, b kotopom n eme He poaHBHiHHca neaoBeK, h nejioBeK 
y\tcpiiinii MoryT õbitb npn3HaHbi «cyõbCKTaviu npaBa». To ecTb aaa 
pnMCKHX lopncTOB persona — sto 6bui He neaoBeK, KOToporo moxcho 
6buio noTporaTb pyKaMH, aan hhx 6buia HecymecTBeHHa TejiecHaa 
cymHOCTb nejioBeKa, ohh npH3HaBajiH pa3HHny Mexay (|)H3 hbcckhm h 
lopmiHnecKHM po>K.aeHiieM 'le.aoiiCKa. 

4pe3BbmaíÍHO 3aHHMaTejibHO ropHamiecKoe noHHTHe «HHTepnpe- 
TapHa». Boo6me-TO aHrjiHÍicKoe cjiobo interpret 03HanaeT nepeBoa c 
onHoro H JbiKa Ha apyroíí. 

Ectb y 3Toro noHHTHH h apyroíí CMbicji, KOTopbiH eMy npmiaH B 
npaBOBOM npocTpaHCTBe, — sto noHCK hhoto, lopHamiecKoro CMbicna 
cjioBa. PnMCKaa (jiopMyaa interpretare et concordate leges legibus, est 
optimus interpretandi modus (TOJiKOBaTb TaKHM o6pa30M, htoõm rap- 
MOHH3npoBaTb oaHy HopMy npaBa c apyroíí, — sto jiynmHH cnocoõ 
TOJiKOBaHna) CBuacTcaBCTBveT o tom, bto y>Ke b to BpcviH interpretare 
03Hanajio He tojibko nepeBoa caoBa c oaHoro H3biKa Ha apyroíí. Becb- 
Ma noyBHTC.ibHa ncTopn a c nepeBoaoM H3BecTHbiMH pyccKHMH uiibh- 
aHCTaMH M. B. Hobhukhm h T. O. IIIepmeHeBHneM TepMHHa persona. 
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B H3BecTHOM yieõmiKe pHMCKoro npaBa M. B. HoBHUKoro jiaTHHCKoe 
cjioBO persona nepcisencHO KaK jihuo. To ecTb jijih Hero persona — sto 
qejioBeK, nycTb h He Kaxubiíí, pa6 — 3 to nejioBeK, ho He persona, 
He jihho. Oh HeflBycMbicJieHHO nHmeT, uto jnina — 3 to jiiohh. 
H T. O. IIIepmeHeBHH b nepBOM H3,n;aHHH CBoero yneÕHHKa, cjienya 
TpanHU.HH, nepeBeji persona KaK jihho. Ho b õojiee no3HHeM h3H3hhh 
«Y ueÕHHKa pyccKoro rpaxnaHCKoro npaBa» oh Bupyr HeoxauiaHHO 
nepeBOHHT persona KaK MacKa, B3HB TeM caMbiM Ha BoopyxeHHe 3 to 
noHHTHe He KaK amponojiorHnecKoe, ÕHOJiorHuecKoe, a KaK cyryõo 
lopHHHuecKoe 1 . 

Ka3ajiocb 6 m, KaKoe 3HaneHne hjih ohtojiothh npaBa HMeeT nepe- 
boh JiaTHHCKoro TepMHHa persona — jihuo hjih MacKa. OKa3biBaeTca, 
HMeeT, npnneM 3HanHTejibHoe. E. CneKTopcKHÍi pa3bHCHneT, noneMy 
T. O. UlepmeHeBHn yronHHJi CBoe noHHMaHHe TepMHHa persona: «Xla- 
xe nOHHTMC (|)H3H'ICCKOrO JIHna HBJWCTCH UeM-TO Han3MnHpH3eCKHM, 
ocoõbiM MeTa<|)H3HnecKHM npHflaTKOM k peajibHOMy nejioBeKy. 3 to 
noHHTHe HisnaeTCH KaK 6bi MeTaitiHinMecKoü MacKoü, jihhhhoh, Hajic- 
BaeMOH Ha JuozieH ropHcnpyneHnHeH, — nojioÕHO toh MacKe c oneHb 
UIHpOKHM pTOM 3TpyCCKOTO npOHCXOXJieHHÍI, KOTOpyiO HOCHJIH pHM- 
CKHe aKTepbi h KOTopaa Ha3breajiacb persona» 2 . Bot OTKyjia — H3 aTpH- 
ÕyTOB TeaTpajIbHOH XH3HH — 3aHMCTBOB3HO BaXHeHUiee lOpHHHne- 
CKoe noHHTHe persona! H He cjiynaHHO, uto HlepmeHeBHU b cbocm 
«Y neÕHHKe pyccKoro rpaxnaHCKoro npaBa» iicnojib3yeT bmccto n o h a - 
THH «JIHUO» CJIOBO «MaCKa». no BCeH BHHHMOCTH, OH 6bIJI 3H3KOM C pa- 
6 otoíí Vorcellini 3 . 

B. ÜHTKOB OÕpaTHJI BHHMaHHe Ha TO, HTO H OHHH H3 yieHHKOB 
n. H. HoBropojiueBa — E. H. TpyõeuKoií pa3Jinuaji nororma persona 
(cyõbCKT npaBa) n «uejioBeK» KaK ÕHOJiorHuecKoe cyinecTBo: «Pa3 3a- 
koh npH3HaeT, oxpaHaeT npaBO 3apojibinia, nocjieuHHH TeM caMbiM 
npH3HaeTcn 3a cyõbCKTa npaBa. Ho ecjiH TaK, to, CTano 6biTb, cyõbCK- 
tom npaBa moxct õbiTb jihuo, eme He ponHBineeca...» 

«H3BecTHbra B03jiyxonjiaBaTejib Ahjipb, OTnpaBHBinHHca OTKpbi- 
BaTb CeBepHbiíí nojnoc, õbiTb moxct, naBHO noKOHJica Ha HHe Jlejio- 
BHToro OKeaHa, Korna npaBO eine npojiojixajio npH3HaBaTb cyõbeKra 
npaB AHjips, npH3HaBajio ero õpanHbie, HMyinecTBeHHbie h Hpyrne 
npaBa, HOKOJie He hctck ycTaHOBjieHHbin (|)paHny3CKHM 3aKOHOM cpoK 
6e3BeCTHOTO OTCyTCTBHH. CTaJIO ÕbITb, TaKHM 0Õpa30M, CVÕbCKT npaBa 

1 Cm.: IlímiKoe ff. B. ®H3HuecKoe jihuo uejioBeKa // IIhbhjihct. 2012. M° 1. C. 33. 

2 CneKmopcKuü E. lOpHcnpyjieHUHH h (JhuiocoiJihh // lOpMflMuecKHH BecTHMK. M., 
1913. Kh. 2. C. 72-73. 

3 Cm.: Vorcellini. Totius latinitatis lexicon. III. 1833. P. 365. 
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h Ji mlio xHBoe, í[)M3[imcck[i cymecTByiomee, He coBnaaaioT Me>K,ay co- 
6 oh», — nucaji TpyõeiiKOH. 

B OTJiHHHe OT coBpeMeHHOH pHBHJiHCTHHecKOH aHTepaTypw, cyaa 
no KOTopoH Bonpoc o JiHiie noTepaa ancKyccHOHHbra xapaKTep, b ao- 
peBOjiionHOHHOH JiHTepaiype no (Jjhjioco^hh npaBa n no rpax- 
naHCKOMy npaBy cymecTBOBajin pa3Hbie tohkh 3peHna Ha noHHTne 
«jinno», KOTopbie, c Moeíí tohkh 3peHHa, oipaxajin pa3Hbie MeToao- 
jiornnecKHe noaxoabi k noHHMaHHio npaBOBOíí peajibHOCTH. Tpyõen- 
koh oneHb eMKO noKa3aji cyTb nnBHjiHCTHnecKon npoõaeMbi n ee 
OHTOJioranecKyio «noflKjianKy». Oh nncaji: «B õojibmnHCTBe lopHan- 
necKHX OHUHKJionenHH oxneji o cyõbeicre npaBa HannHaeTca c noao- 
xeHHa, mo cyõbeKTOM npaB aBJiaeTca neaoBen, (|)H3HnecKoe jihuo. 
I lo.ao>KCHiie, Mio jnoflH hiwí-ikítch cyõbCKTavin npaB, caMO coõon one- 
BH 3 H 0 h He Hy>KaaeTCH b pa3bacHeHHH. Ho paaoM c sthm 3HannTeab- 
Haa nacTb iophctob nojiaraioT, hto cyõbeKTaMH npaBa MoryT 6biTb 
TOJibKO acHBbie, aencTBHTe.TbHbic jnoflH. noao>KCHne 3to cjiv>kht b Ha- 
me BpeMH npeaMeTOM cnopa, HMeiomero nepBOCTeneHHoe 3HaneHne. 
YTBepameHne, mto cyõbeKTOM npaBa MoxeT 6bHb TOJibKO xhboh ne- 
aoBeK, TecHO CBíoaHO c y3KopeaancTHnecKHM noHHMaHHeM npaBa» 1 . 

Ya k opca.a nc t h 'iec k H ii ncaxoa k npaBy — 3to He TOJibKO oxpnnaHHe 
npaBOBOH peajibHOCTH 3a cyõbeKTaMH npaBa, He coBnaaaiomHMH c 
ÕHOJiorHnecKHMH neaoBeaecKHMH cymecTBaMH, ho h HeraTHBHoe ot- 
HouieHne k npyrHM saeMemaivi lopHannecKoro KOHpenia, b nacT- 
hocth k BOJie rocyuapcTBa. Bojih rocyaapcTB b lopHcnpyaeHiiMH Kax 
noHaTHe npeanoaaraeT coBceM He to, hto oõbnmo noHHMaeica noa 
Boaeíí b (|)ii.aoco(t)HH hjih ncHxoaoran. 

B 3TOM, COÕCTBeHHO, KpOeTCfl CyTb OHTOaOTHHeCKOÍÍ OniHÕKH, ao- 
nycKaeMOH yneHbiMH, KOTopbie camaioT sto lopnannecKoe noHSTHe 
MeTa<|)H3HnecKHM B3aopoM. tOpHanaecKHe noHBTna He coBnaaaioT c 
aHaaorwiHbiMii [iohhthhmh b apynix HHTeaaeKTyaabHbix KOHnenTax. 
BnaHMO, b npaBe BbipaõoTaHbi iamiiTHbic MexaHH3Mbi ot yrpo3 MeTO- 
aoaorHnecKoro CHHKpeTH3Ma, a nosTOMy Kaxabiíí 3aeMeHT caoxHon 
KOHCTpyKHHH, HMeHyeMoíí ropnaHnecKHM KOHpenTOM aeítcTBHTeab- 
hocth, HcoõxoaHvio oõepenrrb. 

,5. B. naTKOB oõpaTHa BHHMaHHe, hto r. O. UlepmeHeBHn He3a- 
aoaro ao CBoeíí kohhhhbi — b 1912 r. H3MeHna cboíí B3raaa Ha hohm- 
THe «cyfrbeKT npaBa», npHÕerayB k KOHCTpyKTHBHon KpHTHKe H3BecT- 
Hoii Teopnn (|)HKnnH, oÕHapyacHB npHHnunnaabHoe cxoacTBo Meacay 

1 TpyBenKoú E. H. JleKUHH no SHUHKJionezniH npaBa. HocTyn H3 CÜC «KoHcyjih- 
TaHTnjnoc». 
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(J)H3HHeCKHMH H KipH.IHUeCKHMH JIHnaMHl «OcHOBHaa OLUHÕKa Te O p 11II 
({) H K U M M 3aiCTK)'iaeTCH B TOM, UTO OHa npCJinOJIOJKHJia, Õy^TO WCJIOBCK 
CTaHOBHTca cyõbeKTOM npaBa b CHjiy CBoeft nejioBenecKOH npnpojibi; 
cyõteKT npaBa, noTOMy no mc.tobck, hjih — mcjiobck, a cjiejioBaTejib- 
Ho, cyõbCKT npaBa... B ae mctbhtcjibhocth bchkhh cvõtckt ecTb coma- 
Hne oõbCKTHBHoro npaBa. CyõbCKTbi — 3 to Te neHTpbi, okojio koto- 
pbix BOJieíí 3aKOHa o6bc,THHHK)TCH ropHflHHecKne OTHOineHHH, oõpaiyH 
oõocoõJieHHbie KOMnjieKCbi. 3flecb mh oÕHapyxHBaeM ocHOBHyio 
oi uh 6 [<y Teopnn repMaHHCTOB, KOTopbie bo hto 6bi to hh CTano ncxa- 
jih b cyõbeKTe peajibHOCTb, Tor^a KaK cyõbeKT npaBa ecTb TOjibKO 
lopnannecKoe npejicTaBJieHHe, Bce paBHO, naeT jih penb o lopHHHne- 
CKOM HJIH (t)H3HHeCKOM JTMUe» 1 . 

flo E. H. TpyõenKoro h T. O. IUepmeHeBHna b cepe^HHe XIX b. 
cxoflHbie B3rjiíiflbi Ha cyõbeKT npaBa BbicKa3aji HeMenKHH yneHbm 
O. rnpi<e, VTBepjKJiaBUJ HÜ, HTO «UH LIO» — 3TO HCKJIIOnHTeJIbHO npaBO- 
Boe noHHTHe, KOTopoe nojiynaeTca npn noMoipn coBepmaeMoíí 
npaBoco3HaHHeM a6cTpai<iiMH, nyreM Bbinc.ieHUH ojihom uacTM jLeiícT- 
BHTeJIbHOCTH. IIoSTOMy lOpH/IHHeCKHH CyÕbeKT HeBHJIHM H Heocn3a- 
eM. TaKoíí *e tohkh 3peHHH npnaepxHBajicH T. Kejib3eH, KOTopbiíí 
yTBepxcuaji, hto jimuo, KaK oho noHHMaeTcn lopHCTaMH, ecTb noHMTiie 
He (JiaKTHnecKoe, a hhcto HopMaTHBHoe 2 . BcHKoe jihuo, no ero MHe- 
hhk), KaK cyõbeKT npaBa ecTb hctto coBepmeHHO HCKyccTBeHHoe, 
C03flaHH0e OCOÕOÍÍ lOpHflHHeCKOH KOHCTpyKIJHeH. IIoSTOMy HejIb3H 
OTOxjiecTBjniTb nenoBeKa c npaBOBbiM cyõbeKTOM. norarrae «uejio- 
BeK» He coBnanaeT c noHHTHeM «JiHHHOCTb» b lopH/iHnecKOM CMbicjie 
cjioBa, ncHxojioTHnecKaa bojhi nejioBeKa He HMeeT HHuero oõniero c 
ero fopujiHuecKOM BOJieíí. Mc.tobck CTaHOBHTCH jihuom, Koraa npn no- 
MoniH lopHjiHnecKOH KOHCTpyKUHH oh npeBpainaeTcn b ocoõbih 
«peHTp BMeHeHHn», JiexcaniHH no Ty CTopoHy cjiaKTHHecKHX OTHOine- 
hhh. üojioÕHbiM neHTpoM BMeHeHHH npaBOBOH KOHuenT MoaceT chh- 
TaTb He TOjibKO ue.TOBCKa. CymecTByeT to>k,tcctbo BHyrpeHHeH ripitpo- 
flbi rocyjiapcTBa KaK lopHflHnecKoro jiHpa c BHyTpeHHHM cymecTBOM 
jnoõoro HHoro cyõbeKTa npaBa — 6y/ib to nejioBeK, Kopnopanna, 06- 
mecTBO, ynpexcueHHe. Elo mhchhk) T. Kejib3eHa, ecTb nojmoe cxo^ct- 
Bo Mexcay KjpHflHnecKOH BOJieíí rocyjiapcTBa h BOJieíí flpyrnx jihii; b 
lopHflnnecKOM CMbiejie 3toto cjioBa, nocKOjibicy BOJieíí 3toíí HBjraeTcn 
CnOCOÕHOCTb K lOpHJIHHeCKOMy BMeHeHHIO 3 . 


1 nnmKoe ff. B. YKa3. coh. C. 36. 

2 Cm.: Anenceee H. H. YKa3. cot. C. 78. 

3 Cm.: KeAb3eH r. HacToe yHemie o npaBe. C. 40. 
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KOpiiniPiecKini KOHuenT acHCTBHTcabHOCTH nocieneHHO npHoõpea 
KanecTBa chctcmhocth, hothhhocth, CTaji b XIX b. 3aBepmeHHOíí chc- 
TeMoit B3rjiHflOB, npoHHKHyrax eaHHbiM 3aMbicjioM. 3to npoHBJiaeTca 
BO B3aHMOCB33H nOHHTHH! 33KOH — JIHPO — lOpHflHHeCKafl BOJIH — 

npaBOOTHomeHHH — ropuannec ioh oTBeTCTBeHHOCTb — JopHaHqecKaa 

npHHHHHO-CJieflCTBeHHaH CBH3b H T. 

IdMeHHO B3aHMOCBH3b SJieMeHTOB, o6pa3yK>IH,HX lOpHÍIHHeCKHH 
KOHpenT, MoxceT cjiyacHTb aoKaiaTe.ibCTBOM oHTOJioraqecKoro cyme- 
CTBOBaHHa 3TOH CHCTeMbI JOpHflHHeCKHX HfleH. TaKOÍÍ SJieMeHT 3TOH 
CHCTeMbi, K3K BOJiH 3aKOHoaaTena, HMeeT BaxHyio, noxajiyií, aaxe b 
H eKOTopoíí CTeneHH CHCTeMoo6pa3yiomyK) pojib. Bo B3aHMOCBH3H c 
hhm Haxo/iHTCfl BaxHbiíí ,3.1 h K)pibiii'iccKoro KOHi icma npHHUHn npa- 
boboh onpc.ae.icHHOCTH (hchocth, hc npoTMBopci hbocth) npaBa 1 . 

B lopnflHHecKOM KOHnenTe bo.ih ia kohohht c.i h (bo.h rocyaapcTBa) 
OKaibiBacTCH bhc npocTpaHCTBa peajibHon aciícTBHTen bhoctm , b koto- 
poM oÕHTaioT peanbHbie aioan — aenyraTbi, HaaeaeHHbie HHaHBHay- 
ajibHoíí BOJien. TaKoíí noaxoa OTBcpraeTCH KOHneniyajibHO. Bo.ih to- 
cynapcTBa — sto lopn/mnecRaa bojih, a nosTOMy npn BbiacHeHHH ee 
coaep>KaHiiH HH,iiiBHaya.ibHaH bo.ih aenyxaTOB HMeeT He ohchb 6ojib- 
moe 3HaneHHe. OTCioaa hbho BTopocTeneHHoe 3HaneHHe, KOTopoe 
ceHnac HMeeT TaK Ha3biBaeMbiH HCTopiinecKHH cnocoõ TOJiKOBaHHH 
lOpHnHHeCKHX HOpM. 

BocnpHHTHe bojih rocyaapcTBa (bojih 3aKOHa) KaK lopHaHnecKOH 
BOJIH He HBJIfleTCH aÕCOJHOTHO CyÕbeKTHBHbIM H3o6peTeHHeM lOpHflH- 
necKoro yMa. Cxopee HaoõopoT, ropHaHHecKHÍí pa3yM 0T03Baaca Ha 
oõbeKTHBHyio noTpeÕHOCTb. IIocKOJibKy oõmecTBeHHbie othohichmh b 
peaJIbHOÍÍ fleHCTBHTeJIbHOCTH Haxo/IHTCH B nOCTOHHHOM pa3BHTHH, 
ropHflHHeCKHe HOpMbI nOCTOHHHO yCTapeBaiOT. OÕbeKTHBHO Heoõxo- 
flHM TaKOÍÍ lOpHflHHeCKHH MeXaHH3M, KOTOpblH n03B0JIHJI 6bl 3aKOHO- 
flaTejiio flejiernpoBaTb hojihomohhh no ocoBpeMeHHBaHHio 3aKOHa ot 
3a koh oaaTc.i h cyaa\t. 3aKOHoaaTeab co3HaTejibHO BiononaeT b 3aKOHbi 
oõiHHe lopnnHHecKHe HopMbi (HopMbi-npHHHHnbi), a cyabi noa bh^om 
TOJIKOB3HHH pa3BHBaiOT npaBOByiO CHCTeMy (3CTCTHK3 SHepTHH B KOH- 
HenpHH n. IUjiara — cm. ra. 2 HacToainen khhth). aa npaBOBoro pe- 
ryanpoBaHHa npHHpHnHaabHO BaacHO, nToõbi lopHaHnecKaa HopMa 

1 B nocTaHOBJieHHH KoHCTHTyuHOHHoro Cyaa Pocchhckom <t>ejiepaiiHH ot 16 Map- 
Ta 1998 r. noaaepKHBaeTca 3HaaeHne (JjopMajibHoft onpeaejieHHOCTH npaBOBOíí hopmbi, 
KOTopaa b pflae cjiyaaeB MoaceT 6bitb flocTHTHyTa TOJihKO nyreM BbipaxeHiM b 3aKOHe 
bojih 3aKOHoaaTejiH, a He cyõbeKTMBHOCTH ycMOTpeHHH Toro hjih HHoro npaBonpHMe- 
HHTejibHoro opraHa // KoHCTHTyHHOHHbiií Cyn Pocchííckoh <t>ejiepaiiHM. IlocTaHOBJie- 
hhh. OnpeaeneHHa. 1997—1998. M., 2000. C. 224. 
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6biJia hchoíí h noHHTHOít, 6e3 SToro HeMbicjiHMa enHHOo6pa3HaH cy- 
^eÕHaa npaKTHKa. Ho ecjiH ncxo/niTb H3 y3KopeajiHCTHHecKoro iiohh- 
MaHHH noHHTHH «bojih 3aK() h oflâTe.i h», to ycHJinn cyaeíí 6ynyr copii- 
eHTHpoBaHbi Ha yncHeHHe BHyTpeHHeíí HHjiHBHiiyajibHOH bojih nap- 
jiaMeHTapneB, ynacTHHKOB KOJUieKTHBHoro BOjieH3bHBJieHHH‘. HeT 
Hy»mbi aoKa3biBaTb, hto 3to BecbMa 3aTpaTHoe 3aHHTHe, HCKjnonaio- 
mee pauMOHajibHoe pacnopHxeHne pecypcoM BpeMeHH. 

no cyrH, Tyr cpaõaTbraaioT cooõpaxeHHH yrHJiHTapH3Ma h panno- 
HajibHOCTH — HeT Hyaçubi TpaTHTb BpeviH Ha BbiHBJieHiie bojih i<a>Kjioro 
flenyraTa. Coõctbchho, oõbckthbho bbihbmtb ee npocTO hcbojmojkho. 
,II,axe ecjiH npeanojioxHTb HeB03MOXHoe — hto Bce .nenyraTbi npn 
npHHHTHH 3aKOHa ÕbIJIH OÕBeflHHeHbl «OflHOH, HO nJiaMeHHOK) CTpa- 
CTbio», to h b TaKOM cjiynae He õyaeT coBna^eHHH vtoKjiy üohhthhmh 
«BOJIH 3aKOHOJiaTeJIH» H «KipHflHHeCKaH BOJIH». riepBaH MIVHaeTCH co- 
HHOjiorHeH, coHHajibHOH ncnxonorneít, BTopan — lopHcnpyfleHHHeH. 
Bo3HHKJia OÕbeKTHBHaH HeOÕXOflHMOCTb OTKa3aTbCH OT y3KOpeaJIH- 
CTHHeCKOTO nOHHMaHHH BOJIH 3aKOHOflaTeJIH H 33MeHHTb ero Ha K>pH- 
AHHecKoe noHHTHe lopHHHHecKOH bojih rocyaapcTBa. HocjieflHee co- 
BepmeHHO HHane opueHTHpycT no3HaBaTejibHyio aKTHBHOCTb cyiioB b 
npopecce TOJIKOBaHHH ropHJIHHeCKHX HOpM. Pa3BHBaiOHIHHCH KipHflH- 
leCKHH KOHHCnT OTKa3bIBaeTCH OT npeUCTaBJICHMH O TOM, HTO HCTHH- 
Hoe npaBO — sto tojibko to, KOTopoe coijiaeTCH 3aKOHOjiaTejieM (no- 
3HTHBHMH 3HKOH). HpeJKJie, flO XIX B., KipHJIHHeCKHH KOHHenT npH- 
3HaBaji, HTO npaBO pa3BHBaeTCH, ho 6e3 y iacTiiH cyaeíi n KpeaTHBHbix 
cyõbeKTOB npaBa. Ecjih npaBO MeHHJiocb cyjioM, to sto HBJieHHe pac- 
CMaTpHBaJIOCb K3K naTOJIOTHH. 

CoBpeMeHHbiíí o6pa3 lopH^HHecKoro KOHiienTa nonojiHCH o6pa30M 
KpeaTHBHoro cyjibH, KOTopbiií tbopht npaBO. Oh HacTOJibKO Moryme- 
CTBeH, HTO P. XIbopkhh He cjiynaíÍHO cpaBHHBaeT ero c TepKyjiecoM. 
CyjieÕHaH npaKTHKa CTaHOBHTCH caMOCTOHTejibHOH npaBOBOíí chjioíí, 
npaBO CTaHOBHTCH npo^yKTOM cyaeiícKoii HHTepnpeTanHH. 

OHTOJiorHH npaBa npefljiaraeT 3aBepmHTb õecKOHeHHbiíí TeopeTH- 
necKHH cnop o cyniHOCTH ropHflHHecKoro jmpa. lOpn.ziHHecKoe jih- 
no — 3TO HaCTb npaBOBOíí peaJIbHOCTH, H HeT HeOÕXOflHMOCTH HCK3Tb 
KaKoií-jiHÕo MaTepHajibHbiíí cyõcTpaT ^jih Hero. 

nOCKOJIbKy lOpH^HHeCKaH JKH3HB HeJIOBeKa — 3TO He TO >KC caMoe, 
HTO ero (|)H3HHecKaH, ncHxojiorHHecKan XH3Hb, ecTb ocHOBaHHH 

1 T. Kejib3eH nncaji, hto npaBonopazioK — bto h ecra, BbipaaceHue bojih rocyziapcT- 
Ba, npaBonopajioK «nepcoHHíjiHiiHpyeTCH b KanecTBO rocyaapcTBeHHOH bojih», t. e. ro- 
cyaapcTBeHHau bojih — bto «jraiiib o6maH (JiopMa BbipaxeHHH o6pa3yiomHX btot nopn- 
jiok npaBOBbix HopM, t. e. penb HneT o 3aKOHax» (cm.: Hhctoc yneHMe o npaBe. C. 97). 
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npe^nojiaraTb, hto oHa KaK oco6an peajibHOCTb OTjimiHa ot (|)M3hhc- 
ckoíí, ncHxojioraHecKoíí n hhmx peajibHOCTeH. HenoHHMaHHe stoto 
ocHOBHoro ,o;jih OHTOJioraH npaBa nociyjiaTa HBJineTcn npmiHHOH 
Maccbi He,a,opa3yMeHHH b cobpcmchhom KjpHcnpy.aeHiniH 1 . Korjia yne- 
Hbie CBH3biBaioT noHHTHe (|)H3H i iecKoro jinpa TOJibKO c xhbmm, peajib- 
HbiM nenoBeKOM, ohm 3a6biBaioT o nascitums, t. e. o eme He poanB- 
mnxca 'le.aoBciecKHX cymecTBax, [ipnof)pcTaK)mnx npaBa, Haxojmcb b 
yrpoõe MaTepn, n TeM caMbiM HannHaioiimx cboio JopHflmiecKyio 6no- 
rpactmio. Koraa coBpeMeHHbie pnBHJincTbi Benyr õecKOHenHbie 6ec- 
njioflHbie cnopbi o HajmnnH Hexoero nejioBenecKoro cyõcTpaia y 
lopnflnnecKHX jihu — sto Ta xe MeToaojiornnecKaH omnÕKa, sto tot 
xe y3KopeajincTHHecKHH nonxo,a k npaBy. Korjia cocTaBHTejin coBpe- 
MeHHoro rpaxaaHCKoro KojieKca PO oTpnpaioT, hto rocygapcTBO c 
TOHKH 3pCHHM OHTOJIOTHH npaBa — 3TO lOpHflHHeCKOe JIHUO, C l IHTcltOT, 
HTO MOXeT CymeCTBOBaTb TOJibKO .IByXBJTCHHHH KJiaCCHíjmKanHÍI cy6b- 
eKTOB rpaxjiaHCKoro npaBa, to omiTb xe 3to npeHeõpexeHne ohto- 
jiornen npaBa. 

ripnnnHa oiuhõkh npocTa — yneHbie-iopHCTbi, CToamue Ha no3H- 
HHHX y3KopeajiHCTHHecKoro BocnpmiTHíi npaBa, HeBepHO oneHHBaioT 
ceMaHTHKy cjioBa «Jinpo», y iHTbiBan ero o6bi,acHHbiiá, a He Kipimnne- 
ckhh CMbicji, npnaaBaeMbiH eMy lopimHHecKHM KOHpenTOM, Henpe- 
MeHHO Hinyr jnofleíí, Híme.acHHbix co3HaHneM. A Mexjiy TeM raÕKOCTb 
K)pnaH>iecKoro KOHuenTa, KaK oh 6bm aanyviaH reHneM iophctob, co- 
CTOHT HMeHHO B TOM, MTO KjpHHIPICCKHM .IHLIOM MOXeT ÕbITb npH3Ha- 
Ho jiaxe HMymecTBO, ocTaBmeecn nocjie CMepTH ne.ioBCKa 2 . 

B lopnjmnecKOH peajibHOCTH, KaK yxe OTMenajiocb, cymecTByioT 
ncKyccTBeHHO co3jiaHHbie nejioBenecKHM pa3yMOM (n b 3tom CMbicjie 
(|)hi< i [hohh bie, Ho He (j)HKTHBHbic) cyõbCKTbi, oõbCKTbi, npaBOBbie OT- 
HoineHHH, a TaKxe MHoronncjieHHbie npe3yMmann. 

KDpimHnecKHH KOHpenT KaK TeopeTHnecKan ocHOBa npaBonopmi- 
kob, cymecTBOBaBmnx paHee n coBpeMeHHbix, hcxouht H3 (JiHKnHn 
HeKoero «cpejiHero» nejioBeKa, HajiejieHHoro cboõojioh bojih. ^jm 
npaBOBoro B03ji;eHCTBHH (peryjinpoBaHHn) b KanecTBe oõbeKra bo3- 
jieHCTBHH 6bui H3ÕpaH THn He oco6o co3HaTejibHoro h He coBepmeH- 

1 riojipoÕHee 06 3tom cm. b rji. 3 HacTosmiefl KHHra. 

2 BHHJimeHJI KaK pa3HOBHHHOCTb lOpHJIHHeCKHX JIHII paCCMaTpHBajI COBOKynHOCTb 
HMymecTB, c KOTopoií npaBonopaaoK CBH3biBaeT Te hjih jipyrHe npaBa n o6H3aHHOCTH, 
HanpHMep, HMynjecTBeHHaH Macca, KOTopaa npnHajpiexHT rocyuapcTBy, BbiflejiaeTca b 
BH jie KjpHjnrrecKoro Jinna (Ka3Hbi) (cm.: TiompioMoe H. M. rpaxuaHCKoe npaBO. KDpb- 
eB, 1922. C. 47). 
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Ho Hepa3yMHoro, a cpea,Hero neaoBeKa. He caynaímo b phmckom 
npaBe noHBiiacH o6pa3 paaHTeabHoro «aoõporo xomiHa» KaK hckhh 
KpHTepHH noBefleHHH b c(|)epe aoroBopHoro npaBa. A b coBpeMeHHOM 
npaBe aeíícTByeT npHHHHn: He3HaHHe 3aKOHa He ocBoõoxaaeT ot ot- 
BeTCTBeHHOCTH. I\ Kejib3eH nHcaji: «CoBpeMeHHbie npaBonopaaKH 
ncxoaíiT H3 npeflCTaBJieHHH o cpeflHecTaTHCTHnecKOM nejioBeKe h o 
cpeflHecTaTHCTHnecKOM Haõope BHeniHHX oõcTOjrrejibCTB, npn koto- 
pbix npoHcxozpiT Kay3ajibHO aeTepMHHHpoBaHHbie aeiiCTBHa jnojeít. 
Ecjih nejioBeK, cooTBeTCTByioinHH cpeaHecTaTHCTHnecKOMy THny, 
npn cpeflHecTaTHCTHnecKHX oõcTOHTe.3bCTBax coBepmaeT — Kay3ajib- 
Ho fleiepMHHHpoBaHO — 3anpemeHHbiH npaBonopaaKOM nociynoK, 
TO COTJiaCHO 3TOMV lipaBOnOpH/IKy OH OTBeTCTBeHeH 3a 3TOT nOCTynOK 
h 3a ero n oca eacT b h m » 1 . 

3. fljifl Hac oneHb BaxHa caeayiomaH nnea: caM no ce6e lopHflHne- 

CKHH KOHUCnT nCMCTBMTCabHOCTM CJIOÍKHJICH OÕbCKTHBHO, 3TO CBOeTO 
poaa ecTecTBeHHafi 3aKOHOMepHOCTb. no3TOMy oh paccMaTpHBaeTca 
HaMH He TOJibKO KaK iipo.ayKT pa3BHBaiomeroca lopmuHiecKoro pa3y- 
Ma, HO H KaK eCTCCTBCHHO-lipaBOBaM HHTVMUMH 'leHOBCHCCTBa. OÕbCK- 
thbho lopHcnpyaeHHHH h ropHflHHecKOMy MHpy caeaoBaao Bbmeamb- 
CH B CaMOCTOJITeJIbHbm aHKJiaB aeHCTBHTeabHOCTH, OÕOCOÕHTbCH OT 
npOCTpaHCTBa nOJIHTHKH, 3KOHOMHKH, peJIHTHH, 3THKH. TaKOBO Bejie- 
HHe uejiH h 3aMbicjia. B aaHHOM cjiynae hmckttcm b BMay pean, koto- 
pwe õbian oco3HaHbi, nopoíí HHTynTHBHO, neaoBenecKHMH cooõmecT- 
BaMH. 3to noTpeÕHOCTb coHHajibHoro Mnpa b iipaBonopnaKC, b ypery- 
JIHpOBaHHH lOpHaHHeCKHX KOH(|)JIHKTOB MaKCHMaJIbHO ÕbICTpO H 
õecnpHCTpacTHO. 

MejioBenecKHe cooõmecTBa, no cyra, HMejin CBoeo6pa3Hbm pe<|)- 
JieKC HeJIH, OÕbCKTHBHO nOpOflHBIUHH 3aMbICejI — C03,H,aHHe K)pil,TH- 
HecKoro KOHuenTa ac mct b mtchbhoctm. Btoõbi 3Ta naca cTaaa iiohmt- 
hoh, a Bocnoab30i;aacM 3HaMeHHTOíí CTaTbeíí Bbiaaiomeroca pyccKoro 
(f)H3Hoaora, jiaypeaTa HoõeaeBCKOíí npeMHH H. ü. naBaoBa «Pecja- 
aeKC pean» 2 . O^hh H3 (J)Haoco(J)CKHX BbiBoaoB, k kotopmm oh npn- 
mea: b ecTecTBeHHOM MHpe cpean apyrnx pe<J)aeKCOB cymecTByeT 
pecjxreKC uea h, t. e. CTpeMaeHHe k oõaaaaHHK) onpeacacHHbiM xeaae- 
MbiM npeaMeTOM. naBaoB He caynaíÍHO npeanonHTaa ynoTpeõaaTb 
TepMHH «pe(|)aeKC» BMecTO TepMHHa «hhcthhkt», noanepKHBaa TeM 
caMbiM Mae k> acTepvi hhh3m a, cocTabaa khuvk) cyrb nepBoro. Meaoiic- 
necKHe cooõmecTBa nocToaHHO npecaeayioT BceB03M0XHbie uean — 


1 Kenb3eH r. HncToe yneroie o npaBe. C. 69. 

2 IlaeAoe H. PetjmeKC pejiH // BecTHHK EBponhi. 1916. N° 4. C. 69—75. 
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BbicoKHe h HH3KHe, BaxHbie h nycTBie, npHMeHHH Bce CTeneHH nejio- 
BenecKOH 3HeprnH. Ilpn 3 tom, KaK OTMeqaji FlaBJioB, He cymecTByeT 
nocTOHHHoro cooTHOiiicHHH Mexcav 3aTpa>iHBacMOH 3Hepraeíí H Ba>K- 
HOCTbio pejiH. Cnjiomb h paflOM Ha coBpeMeHHO 3(J)eMepHbie pejin 
MoxeT 6 biTb 3 aTpa'ieHa orpoMHaa MeaoBcaccKaH 3 h ep r m h. Bch xH3Hb 
nejioBeKa ecTb ocymecTBJieHHe 03 H 0 ÍÍ uejiH — uejiH coxpaHeHHH aoi3- 
HH, HCVCTHH H3H paÕOTa Toro, HTO IlaBJIOB Ha3bIBaJI OÕIIIIIM HHCTHHK- 
TOM JKH3HH, COCTOÍHHHM H3 MaCCbl pe(f)JieKCOB. Pe(J)JieKC pejIH HMeeT 
orpoMHoe XH3HeHHoe 3HaneHHe, oh ecTb ocHOBHaa (jjopMa XH3HeH- 
hoh 3HeprHH Kaamoro aejioBeKa. )KH3Hb TOjibKO Torga KpacHBa h 
CH jibHa, Kor,a;a OHa nocTOHHHO CTpeMHTca k aocTHraeMoíí, ho Hego- 
cthxhmoh uejiH 1 . Bch XH3Hb, Bce ee yjiynmeHHH, oõoiHawacMbic cjio- 
bom nporpecc, bch ee KyjibTypa gejiaeTca pecJuieKCOM pejin, TOjibKO 
JHOflbMH, CTpeMHIHHMHCH K TOH HJIH HHOH HeJIH. HejIOBeHeCKHe CO 06 - 
meCTBa nOCTOHHHO CTpeMHTCH K TOMy, HTOÕbl B HHX ÕbIJIO ÕOJIbHie 
cnpaBeflJiHBOCTH. H 3Ta hcji b Toxe ocHOBaHa Ha pe<|)jieKce, geTepMH- 
HHpyiomeM nocTeneHHoe noHBJieHHe CHCTeMbi oõbeKTHBHO bo3hhk- 
HIHX lOpHflHHeCKHX H£eH, Ha3bIBaeMbIX lOpHHHHeCKHM KOHHenTOM 
^eHCTBHTeJIbHOCTH. 

Co3flaHHbiH ropHCTaMH pa3Hbix CTpaH h snox, nepeflaBaeMbm no 
3CTa(J)eTe c noMombio peuenuHH MHp ropHgHnecKHX yHHBepcajibHbix 
KOHCTpyKHHH — (J)HKUHH, npe3yMnHHH, — 3TO OÕHieMHpOBOe flOCTH- 
>KCHne 'le.ioBciecTBa. ripaBO ÕJiarogapa K)pn,TH'iecKOMy KOHuenTy 06- 
pejIO CaMOCTOHTeJIbHOCTb, npH STOM OHO H36aBHJIOCb OT MeTOflOJIOTH- 
'leCKOTO CHHKpeTH3Ma. ÍOpHCTaM flOCTaTOHHO aaBHO CTaJIO OHeBHflHO, 
hto an(t)({)y3Ha npaBOBoro h STMwecKoro npocTpaHCTBa MOxeT HaHec- 
th npaBy õojibme Bpega, "ie\i nojib3bi, a 3 to 3Ha'iiiT. hto gjiH Hero na- 
ryÕHbi TaKHe 3THnecKHe npoHBJieHHH, KaK h3jihihhhh goõpoTa, co- 
CTpaflaHHe, míitroctb, naiepHajiH3M, b oõipeM — ropanee ropeHHe 
cepgua! 3 jih ropHflHHecKoro KOHuenTa BaxHee cf)opMajibHoe paBeHCT- 
BO, OÕbeKTHBHOCTb, ÕeCnpHCTpaCTHOCTb. 

1 ílajiee b CBoeíí CTarae ITaBJioB nnmeT o tom, hto BaxcHO yMeTt CTaBHTb nepeg co- 
6oft cjioxHbie, HHorfla KaxymHeca HegocTiDKHMbiMH iienH. Oh camaeT, hto bbiciiihm 
npoaBJieHHeM pe(J)jieKca uejiH aBnaroTca aHraocaKcw, KOTopbie Ha Bonpoc, Kaxoe rjiaB- 
Hoe ycjioBHe gocmíKeHHa penH, OTBeaaioT HeoxHnaHHMM, HeBepoaTHbiM jsjm pyccKoro 
rjia3a h yxa o6pa30M: cymecTBOBaHHe npenaTCTBHií. [IpmeM b stom OTBeTe coBepmeH- 
Ho HTHopHpyeTca HeB03MOXHOCTb flocTHxeHua iiejm. Korga OTpHD,aTenbHbie aepTM 
pyccKoro xapaKTepa — jieHOCTb, HenpegnpHHMHHBOCTb, paBHogyiiiHe ko BcaKoii aoo- 
HeHHoií paõoTe — HaBeBaioT MpaaHoe HacTpoeHHe, aBTop tobopht ce6e: HeT, sto He 
KopeHHwe HaniH aepTW, sto gpaHHOM HaHoc, sto npoKaaToe HacjieziHe KpenocTHoro 
npaBa. 
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I Ipc.acTaiiHM, mo k cyabc Ha paccMOTpeHHe onHOBpe\ieHHO nocTy- 
nHjiH aba aeaa o B3bicKaHHH HeB03BpameHH0Íí cyMMbi aoara. B oõohx 
cayaaax hctijom BbicTynaeT 6aHK, npeaocTaBHBinnn no aoroBopy 3aít- 
Ma HeKOTopyro cyMMy aeirer aByvt MoaoabiM jikwim. 

riepBbiH H3 hhx npecjiegoBaji BecbMa õaaropoaHyio nejib: oh pe- 
niHji noTpaTHTb aeHbTH Ha npnoõpeTeHHe Bcero HeoõxoaHMoro aaa 
CBoeíí JHaKOMOM .icbvuikh — BbinycKHHHbi .acTCKoro aoMa. 

ílpyroH yBJieKca a3apTHbiMH HrpaMH h npompaaca. 06a aonxHHKa 
He BepHyjiH b cpoK Bimiae B3afÍMbi acHiaat. 

MoaceT jih cyaba, 3a6oTam,HHca He TOjibKO o jihhhoh penyTanHH, 
Ho h o penyrauHH cyaa Kai< õecnpHcxpacTHoro cnpaBcaanBoro Meana- 
TOpa, CHHCXO,ZIHTejTbHO OTHeCTHCb K CHTyapHH, B KOTOpOH OKa3aHCH 
nepBbiH MOJioaoíí nejioBeK h B3bicKaTb cyMMy aoara nojiHOCTbio co 
BToporo? Pa3yMeeTcn, HeT, cyaba He MoxeT aeíícTBOBaTb Hcxoaa H3 
CBoero o m o uh o h aa B h o oKpameHHoro othoiiichhm k otbct’i w<aM. 

OopMajiH3M oõbeKTHBHO, nocaeaoBaieabHO (J)opMHpyeT ochob- 
Hbie npH3H3KH, CBOHCTBa, xapaKTepHCTHKH, napaMeipbi, aneMembi 
lopHaHnecKoro KOHuenTa acHCTBmeabHOCTH. Y>kc ynoMaHyrbiH kot- 
ica>K b OKpecTHOCTHX Ca hKT- neTepõypra mo>kct õbitb oxapaKTepH30- 
BaH c noMombio napaMeTpoB, Hcnoab3yeMbix b MaTeMaTHaecKOM 
npocTpaHCTBe. C noMoinbio ancea moxho OTo6pa3HTb Bbicoiy, ieh- 
pHHy, anHHy aoMa, KoannecTBO okoh h aBepeíí, naomaab STaxen h 
aa>Ke rípcmocTb ctch. B 3kohomh'icckom npocTpaHCTBe 3 tot xe kot- 
Teax 6yaeT oueHHBaTbca KaK noTpeÕHTeabCKaa CTOHMOCTb c noMO- 
mbio aeHer. B lopHaHnecKOM *e KOHpenTe ueHHOCTb aoMa 3aBHCHT 
npoKae Bcero ot (|)op\tíiabHbix napaMeTpoB — ecTb a 11 perncTpanna b 
eaHHOM rocyaapcTBeHHOM peecipe 3eMeabHoro yiacTKa h caMoro ao¬ 
Ma mm HeT. 

MiaK, Rjin lopHaHnecKoro KOHuenTa onacHO ropaaee ropeHHe 
cepana. Ho oto BOBce He 3HaaHT, hto npaBO coBepmeHHO 6e3ayniHO h 
6e3pa3aHHHO, t. e. <|)opManbHO. HeaonycTHMO, Ha moh B3raaa, Toab- 
Ko H JÕbixoMHoe, ropaaee ropeHHe cepaua, ho He booõiiic ero OTcyrcT- 
BHe. 3 to oaHH H3 caMbix npoTHBopenHBbix MOMeHTOB K)pM.an'iecKoro 
KOHuenTyaaH3Ma, npoaBaaioinHHca Ha rpaHHue lopHaHnecKoro h 
3TH'iecKoro npocTpaHCTB. HeoõxoaHMO HCKaTb pa3yMHyio Mepy (|>op- 
MaaH3Ma h aeaoBeKoaioÕHa. lOpHaHaecKaa KOHpenpHa He b cocToa- 
hhh rípcaaoKHTb KaKoíí-TO KOHKpeTHbiH coBeT cyabe. Cyaba caM aoa- 
xeH onpeaeaHTb, k3khm aoaxHO 6biTb cooTHomeHHe aacTHoro Hme- 
peca h o6m,ero 6aara, b KaKoií Mepe oh aoaxeH npHcayniHBaTbca 
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k rojiocy cepa na n cobccth, a b KaKoíí — k (|)o p m aa b h o - n p a bo b bt m ao- 
Boaaivt 1 . 

B aayx caynaax pojib neaoBenecicoro cfiaicropa npn KOHCTpynpoBa- 
hhh aKTa npaBocyana B03pacTaeT: Koraa b 3aKOHe oÕHapyxHBaioTca 
npoõejibi nan npoTHBopeana n Koraa daHOBHTca oneBnaHbiM, hto 
npocTO «HajioxeHHe» c ncnoab30BaHneM cnaaorHCTHHecKoro MCToaa 
3aKOHa Ha B03HHKmyio cnTyannio nopoam HecnpaBeaanBOCTb. 3ia 
npoõJieMa aBJiaeTca raaBHOíí b apaMe Y. IIIeKcnHpa «BeHemiaHCKHH 
Kyneu;», b KOTopon aBTop oõcyxcaaeT BaxHenmyfo BceMnpHO-ncTopn- 
aecKyio npaBOByio npoõaeMy, aeMOHCTpnpya bcio apaMaTHHHOCTb 
npaBOBoro npocTpaHCTBa. reHnaabHbm apaMaiypr nbnaeTca noxa- 
3aTb, hto õbiBaioT b MHpe npaBa caynan, Koraa aoõpoaeTeab, Mopaab 
iioiícaciiaeT npepBaTb «ceTb oõmecTBeHHbix npeapaccyaKOB, HaBHBaH- 
Hbix HaM oõmecTBOM b KanecTBe Koaeicca HpaBCTBeHHOdH h npnan- 
hhh, Koraa Mbi aoaxHbi CTapaTbca caoxcHTb B.aacTb ycaoBHbix noHa- 
thíí, y3Koro KOHBeHHHOHajiH3Ma, KOTopaa nacTO aepxcHT b paõcTBe 
Hamy co6ctbchh\'K) Mopaab h CKOBbiBaeT Ha um HpaBCTBeHHbie \'6 c>k- 
aeHHa» 2 . IIIeKcnHp BBüiaabiBaeT b ycTa KopnoaaHa caeayromyio 
Mbicab: 


EcJIH 6 bl HaMH BO BCeM pyKOBOflHJI OÕHHaít, 

To npax BpeMeH Jieacan 6bi, HCTJieBaa. 

no cyrn, 3TO TOT CaMblH OCHOBHOH flafl COBpeMeHHOH OHTOaOrHH 
npaBa Bonpoc: Kai< HaíÍTH pa3yMHoe coneTaHne npocTpaHCTBa npaBa c 
ero (J)opMaan3MOM n õecnpncTpacTHOCTbio n npocTpaHCTBa sthkh c 
ero naeen cnpaBeaanBocra? HcTopna o Ulenaoice, BeHennaHCKOM 
pocTOBmnKe, — 3 to apaMa aoaroBoro npaBa. XlonxHHK LUenaoKa b 
K anecTBe 3aaora npeaaoacna nacTb CBoeíi naoTH, n Koraa oh OKa3aaca 

1 Haaerocb, hto 6yay npaBHabHO iiohsit. H He nwTaiocb bthm BWCKa3biBaHHeM B03- 
poflHTb naTpHapxajibHyio Moaeab npaBocyaHH, o KOTopoit momo cocTaBHTb npeacTaB- 
jieHHe no cjieflyromen yaHBMTeabHoíí nnTaTe: «npeHMymecTBO caMoaepacaBHoii BJiacTH 
coctoht npeacae Bcero b tom, hto caMoaepstaBHbM BJiacTHTejib HMeeT bo3moxchoctb 
nocTynaTb no coBecTH h b onpeaeaeHHbix caynaax õbiBaeT aaace BbmyxaeH npeHeõpe- 
raTb 33KOHOM M peuiaTb Bonpoc TaK ace, KaK OTep pa36npaeT cnop cbohx aeTeft, h6o 
3aKOHbi — 3T0 co3flaHne nejioBenecKoro yMa, n ohm He motjih h He MoryT npeaycMOT- 
peTb Bce HaMepeHMH aeaoBenecKoro cepana». YflHBHTejibHOCTb stoíí pHTaTbi coctoht b 
TOM, HTO OHa B3HTa H3 OTHeTa III OTaejieHHH Ero HMnepaTopcKoíí KaHneaapHH 3a 

1842 r. 

M B COBpeMeHHOM KOHCTHTypHOHHOM npaBe COCeflCTByiOT (j)OpMajlbHbIH npHHHHn 
paBeHCTBa nepea cyaoM h noMHJioBaHne, h aMHHCTH». FIoTpe6HOCTH neaoBeica b npa- 
boboh c(j)epe oneHb npoTMBopennBbi — oh acaacaeT <j>opMajibHoro paBeHCTBa nepea cy- 
aoM, Ho He OTKa3biBaeTCH OT MHaocepaHH, npoTHBopeaamero (j)opMaabHOMy paBeHCTBy. 

2 Kojiep M. IIIeKcnHp c tohkh 3peHHH npaBa (UleitaoK h faMaeT). M., 2006. C. 39. 
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HecocTOHTejibHbiM, IlIeHJioK noTpeõoBaji hmchho 'lacib Tejia .üojixhh- 
Ka. IUeKcnnp OKa3ajicn He Ha CTopoHe (J)opMajibHoro h õecnpncTpacT- 
Horo npaBa. üo ero mhchhio, TpeõoBaHHe KpennTopa, (jjopMajibHO oc- 
HOBaHHoe Ha 3aKOHe, He MoxeT npH3HaBaTbcn 3amHmaeMbiM npaBOM, 
nocKOJibKy oho Heoxn,a;aHHO h b CHjiy CBoeíí peneBOH HanpaBjieHHO- 
cth npHHHHHTb 3jio flpyroMy npcBpamaeTCH b HenpaBO, b 3JioynoTpe6- 
jieHHe npaBOM. 

P. HepuHr, KOTopbiíí b Tpyac «Eopbõa 3a npaBO» aHajiH3HpyeT ,apa- 
My UleHJioKa, nncaji, hto IIIeKcnHp co3flaji cboio coõcTBeHHyio lopnc- 
npyüCH[InK), KOTopaa onepexnuia no rviaT h i iec kvk) KipHcupyzieHUHK) Ha 
CTOJieTHH, TaK KBK npoõJieMa 3JioynoTpe6jieHH3 cbohm npaBOM — law 
of nuisance b aHrjiníícKOM npaBe, niHKaHa — b HeMenKOM npaBe bo3- 
hhkjih nc3xe. UicKciiitp nocTaBHji 4)H.ioco(|)CK()-i[paBonyK) npoõJieMy 
BceMHpHoro 3HaneHHa: oõJianaTejib npaBa MoxeT 6biTb orpaHnneH b 
ocymecTBJieHHH cbohx npaB TpeõoBaHitcM pa3yMHoro, cooTBeTCTByio- 
in,ero HHTepecaM oõmecTBa Hcnojib30BaHnn npnHafljiexamero eMy 
HMymecTBa. üo cy™, IIIeKcnHp yranaji, hto b fnyiyuievt npoMBoiáneT 
ny6jiHHH3apH5i naemoro npaBa. Oh xe nocTaBHJi ohhh H3 cjioxHeíí- 
niHX BonpocoB coBpeMeHHOíí ropHcnpyacHiiMM: me xe rpaHb, 3a koto- 
poH nepBOHanajibHO nonycTHMoe ocymecTBjieHHe npnHanJiexamero 
nenoBexy npaBa npeBpainaeTcs b HenpaBO, a rocynapcTBO b CBn3H c 
3thm OTKajbiBaeTca ero BaLUMmaTb? 1 

4to xe npeflCTaBJineT coõoi-t lopH^HnecKHH «ormeriT neiicTBHTejib- 
HOCTH C TOHKH BpeHMM OHTOJIOrHH npaBa? 3 tO OflHa H3 BaXHbIX MeTO- 
flOJiornnecKHX KaTeropnn, sto OHTOJiornnecKaa CTpyKTypa. OfiHapy- 
XHTb ee yaajiocb b npopecce 3K3HCTeHnHajibHoro aHajiH3a 4>eHOMeHa 
TOJiKOBaHHn KOHCTHTypHH (cm. tji. 3 HacToninen khhth). B nponecce 
paapeuicHHH lopHflnnecKnx cnopoB, CBí-naHHbix c kojuih3hhmh Mexay 
paBHOBejiHKHMH KOHCTHTynHOHHbiMH neHHOCTíiMH, t. e. Mexay oc- 
HOBHbiMH npaBaMH, Bnpyr BbwcHneTcn, hto lopHnnHecKHH KOHuenT, 
npenHa3HaneHHbiH fljin pa3pemeHHH ropHflnnecKHX cnopoB, naeT 
c6oíí, Ho TeM He MeHee cnopbi paapcmaKiTCH, nocKOJibKy OHTOJiornne- 
CKan CTpyKTypa KOHCTHTynHOHHoro npaBa HacTOJibKO fioraTa, hto no- 
3BOJiaeT npeoaojieTb orpaHnneHHOCTb bo3moxhoctch ropnnnHecKoro 
KOHnenTa. Ohtojiothh, pa3pa6oTaHHan M. XannerrepoM, noMorna 
BbMBHTb K3K CHJIbHbie CTOpOHbl lOpHflHHeCKOrO KOHpenTa fleHCTBH- 
TeJIbHOCTH, T3K H CJiaÕbie H TeM CaMbIM npaBHJIbHO BblÕpaTb peJIH B 
ctjiepe BecbMa cnenn(|)HHecKoro, topit/iiriecKoro noBHaHHH. 

1 ripoSjieMa 3JioynoTpe6jieHHH npaBOM npHMeHHTejibHO k KOHCTHTyuHOHHOMy 
npaBy pa3pa6aTHBaeTCH B. H. KpyccoM (cm.: 3jioynoTpe6jieHMe npaBOM. M., 2010). 
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B pe3yjibTaTe h ay m e h h h oHTOjiorHH npaBa OKpenjio yõexjicHuc b tom 
OHTOJ iornnecKOM (jiaKTe, hto b hopm3thbhom peryjmpoBaHHH pa3HBix 
CTpaH b pa3Hbie snoxn Hcnojib3yioTCH o^hh h Te *e npaBOBbie kohct- 
pyKLtHH, HBjIHK)LHHCCH OÕbCKTHBHO HeOÕXOflHMbIMH flJIH pa HM O H 3 jI B H O - 
to pa3pemeHHíi ropnnHHecKHX cnopoB h b stom CMbicjie ecTecTBeHHbi- 
mh. 3to no3BOjuieT npcnno.io>KHTb, hto b OHTOnornwecKOM cTpyKType 
npaBa mo*ho BbwejiHTb HeKníí o6menpn3HaBaeMbiít lopHHHnecKHÍí 
KOHnenT flencTBHTejibHOCTH KaK nacTb npaBOBOíí peajibHOCTn. B03- 
moxho, ero HMeji b Btmy O. 3Hrejibc, Korna nncaji o «lopnaHnecKOM 
MHp0B033peHHH», KOTOpOe OH npOTHBOnOCTaBJIÍIJI TeOJIOTHHeCKOMy 
MHpoBoaapeHHK) 1 . M. Be6ep noapa3yMeBaji noa hhm «K>pH,ziHHecKHH 
papHOHaJIH3M» 2 . 

ÍOpHflHHeCKHH KOHLtenT fleííCTBHTeJIbHOCTH BXOflHT B «aÕCTpaKT- 
Hyio» nacTb npaBOBeflemiH, KOTopyio cocTaBjiaeT (J)Hjiococj)Hfl npaBa h 
TeopHíi npaBa. Kejib3eH oõpamaji BHHMaHne Ha to, hto npaBOBcneHne 
KaK no3HaHHe npaBa (b CMbicne Teopnn no3HaHHH KaHTa), nofloÕHO 
BCHKOMy no3H3HHio, «HMeeT KOHCTHTyTHBHbiíí xapaKTep H noTOMy 
“coanaer' CBOÍ4 npeflMeT nocTOjibKy, nocKOJibKy noHHMaeT ero KaK xa- 
oc nyBCTBeHHbix BocnpHHTHH, npciipamaeTCH b kocmoc, t. e. b hcitoct- 
Hyio CHCTeMy npnpoflbi JiHinb b pe3yjibTaTe ynopímoHHBaioiHero Hay i- 
HOTO n03HaHHfl, TOHHO T3K Xe H MHOXeCTBO C03flaHHbIX npaBOBbIMH 
opraHaMH oõihhx h h hh mb nnyaji bh bi x npaBOBbix HopM (t. e. MaTepHaji, 
KOTopbiM pacnojiaraeT npaBOBeaeHHe) JiHmb b pe3yjibTaTe no3HaHHH 
iipaBOBeacHUCM ripeiipamacTca b enuHyio, i-ienpoTMBopciHByK) cHCTe- 
My, b npaBO — nopimoK. Ho 3to “co3flaHHe” hocht nacTO TeoperaKO- 
no3HaBaTejibHbiH xapaKTep. 3to cobccm He to, hto coaaaHHe npe^Me- 
tob HejioBenecKHM TpynoM hjih co3flaHHe npaBa bji3cthoh hhct3h- 
uneii» 3 . 

npaBOBan peajibHOCTb — 3 to h npaBO, h H3ynaiomaH ero lopnc- 
npyaeHUHH. PeajibHOCTb npaBa — sto peajibHOCTb lopH^HHecKHX aK- 
TOB, MCXO.aS-ILUHX OT HOpMOTBOpHeCKHX, BJiaCTHbIX OpT3HOB TOCy^apCT- 
Ba. 3Ty pa3HHuy oneHb neTKO noKa3aji T. Kejib3eH: npaBOBefleHHe mo- 
xeT TOJibKO onncbiBaTb npaBO, ho b otjihhhc ot npaBa, co3flaHHoro 
npaBOBOíí BJiacTbio b o6lu,hx h m na n bM/ iyaai bh bi x HopMax, iipaBOBcae- 
HHe He MoxeT Hiircro npeanHCBiBaTB; c(|)opMyjiHpoBaHHbie npaBOBe- 
HC H HC M BbICKa3bIBaHHH O flOJIXeHCTBOBaHHH (B TepMHHOJIOTHH 3BTO- 
pa — «npaBOBbie BbicKa3biBaHHH»; Sollsãtze), onHCbiBaiomne npaBO, 
HHKOTO HH K HeMy He o6H3bIBaK>IHHe H He ynpaBOMOHHBaiOHIHe, «mo- 


1 Cm.: MapKC K., Bneejibc 0. Coa. 2-e H3fl. T. 21. C. 496. 

2 Cm.: BajiuífKuü A. YKa3. coa. C. 36. 

3 Kejib3eH r. HHCToe yqemie o npaBe. C. 53. 
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ryr õbiTb hcthhhhmh hjih jioxhmmh, b to BpeMH khk yciaHOBjieHHbie 
npaBOBOH BJiacTbK) HopMBi flOJixeHCTBOBaHHH (Solliiormen), oÕH3bi- 
Baiomne hjih ynpaBOMOHHBaiomHe npaBOBbix cyõbeKTOB, He MoryT 
ÕbITb HH HCTHHHbIMH, HH JIOXHbIMH, HO JIHHIb JIC M CTBHTCJ1bHblMII HJIH 
HejieHCTBHTeJIbHbIMHJ TOHHO T3K XC, K3K ÕbITHHHbie (JiaKTbl He MOTyT 
ÕbITb HH HCTHHHbIMH, HH JIOXHbIMH; OHH JIHÕO eCTb, JIHÕO HX HeT, 
H JIHHIb BblCKaiblISaHMH O (JlBKTaX MOTyT ÕbITb HCTHHHbIMH hjih jiox- 
HblMH» 1 . 

3to Hjica.ibHaH no CBoeíí cym OHTOjiorHHecKBH peajibHOCTb. 

lOpHHHHeCKHH KOHUeiIT ZICÜCTBHTejlbHOCTH npHHiejI Ha CMeHy pe- 
JIHTH03H0H CHCTeMe peryjIHHHH OÕmeCTBeHHbIX OTHOHieHHH. O. 3 h- 
rejibc nucaji o tom, Kax lopHflHHecKoe MHpoB033peHHe CTajio KJiaccH- 
HeCKHM MHp0B033peHHeM ÕypXya3HH. MeCTO pejIHTH03H0H flOTMbl, 
õoxecTBeHHoro npaBa b kiphhibicckom KOHuenTe 3aHiuiH npaBa hcjto- 
Beica, a MecTO pepKBH 3amuio rocyziapcTBO. «3KOHOMHHecKHe h oõme- 
CTBeHHbie OTHOHieHHH, KOTopbie paHee, õyn;yHH caHKHHOHHpoBaHbi 
HepKOBbK), CHHTajIHCb C03JiaHHeM HepKBH H flOTMbl, npejICTaBJIHJIHCb 
Tenepb ocHOBaHHbiMH Ha npaBe h co jjiaHHbiMH rocyjiapcTBOM», — 3a- 
MeTHJI SHTeJIbC 2 . 

T. Kejib3eH ci|)opMyjiHpoBaji pnji BaxHbix (JiHJiocofJicKO-npaBOBbix 
H/ien, KOTopbie MoryT õbiTb Hcnojib30BaHbi hjih ([lopMy.iwpoiiaHMH cy- 
TH lOpHHHHeCKOrO KOHUCIITa JjeHCTBHTeJIbHOCTH. Bo-nepBbIX, 3TO ero 
H,n,eH o npaBonopH.TKC kbk lacTii coHHajibHoro nopn^Ka. Penb mhct o 
nopnjiKe 'le.ioBciecKoro noBenemiH. I IopimoK — sto CHCTeMa ropHflH- 
HeCKHX HOpM, ejIHHCTBO KOTOpbIX 3HXHCTCH Ha TOM, HTO OHH HMdOT 
OÕmee OCHOB3HHe fleHCTBHTeJIbHOCTH, H 3TO OCHOBH3H HOpMB, H3 KO- 
TOpOH BbIBOflHTCH HeííCTBHTejIbHOCTb BCeX HOpM. PIpaBOBaH BJiaCTb 
iipejinHCbiBaeT onpcjiejieHHOc 'ic.ioBciecKoe iioBejieHMe TOjibKO noTO- 
My, HTO CHHTaeT ero (BepHO hjih ohihõohho) ueHHbiM hjih npaBOBoro 
cooõmecTBa jnofleii. üpaBO — sto npHHyziHTejibHbiH nopnjioK, Heoõ- 
xoHHMbiíí hjih oõecneneHHH kojijickthbhoh 6e3onacHOCTH 3 . Mtoõm 
npHMeHHTb npHHyxjieHHe, HyxHO, htoõm Bonpoc o tom, hmcjio jih 
MecTO npaBOHapymeHHe, pemajicH He HcnocpejicTBCH ho y i iacTHHKavni 
KOHijjJiHKTa, ho cneuHajibHbiM opraHOM. B npaBOBOH neíícTBHTejibHO- 
CTH, T3K >KC KHK H B 3KOHOMHHCCKOH, HeMCTIiVCT IipiIHUIin pa3,Z];eJieHHH 
Tpy^a, nosTOMy noHBJineTCH cya, KOTopbiíí nojixeH oõbckthbho pe- 
UiaTb Bonpoc O K>pHflHHeCKOH OTBeTCTBeHHOCTH, T. e. O npHHyameHHH. 


1 Cm.: Ke/ib3eH L HncToe yHemre o npaBe. C. 53. 

2 Maptcc K., SHzejibc 0. Coh. 2-e H3ji. T. 21. C. 496. 

3 Cm.: KeAb3eH r. HncToe y^emie o npaBe. C. 19. 
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ripn 3tom npaBOBOH KOHncMi i He npecjieayeT yTonuHHbie pejiH, oh 
H e HCKJIIOHaeT B03M0IKH0CTb npHMeHeHHH HaCHJIHH Mexjiy JHOflbMH. 
CopHajibHBiH MHp, corjiacHe Taicxe He paccMaTpHBaioTCfl KaK Hexaa 
aõcojHOTHafl MopajibHaa neHHOCTb, Bbicmaa jimi iopH,iiHHecKoro koh- 
HenTa geHCTBHTejibHOCTH. üosTOMy b HeM He CTaBHTCH HepeajibHan 
Hejib npejoTBpaTHTb to, hto hcboimojkho npeaoTBpaTMTb: npaBono- 
PHHOK He MO>KCT npCHOTBpaiIiaTb BCe BOIMOJKHblC KOH(J)JIHKTbI MOK.ay 
JHOflbMH — 3THHeCKHe, nOJIIITHHeCKHe, peJIHTH03Hbie H T. fl. PeaJIH- 
CTHHHOCTb K)pn,an'iec[<oro KOHuenTa coctoht b tom, hto oh Hcnojib3y- 
eT ripn hUH n peavKUHM, oTÕHpaa Te CTopoHbi nejioBenecKOH xh3hh, Te 
KOH(J)jiHKTbi, KOTopbie npaBO cnocoÕHO npcaoTBpainaTb. Pchvkhhm, o 
KOT opoíi noapoÕHO õyaeT CKa3aHO b tji. 4 HacTOHineii khhth, KaK 
cboííctbo, npH3HaK cjioiKHBnierocfl b npaBe KOHuema npoHBJifleTca h 
b tom, hto npaBonopH/ioK, npeanHCbiBaH JiHmb onpeaejieHHoe noBe- 
aeHne, 3aTpamBaiomee apynix jnogelí, hcxoaht H3 toto, hto BbicmeH 
HeHHOCTbK) HBJUieTCfl CBo6oaa nejioBeKa. OHa ynHTbiBaeTCH b BHae 
lopH^HHecKoro noHHTHH ecTecTBeHHbix, HeoTHyacaaeMbix npaB nejio- 
Bexa. ripaiionopHHOK He MoxeT orpaHHHHTb CBOõoay nejioBeKa b noji- 
hom oõbeMe — oh He orpaHHHHBaeT CBOõoay MbicjiHTb, MenTaTb, xe- 
jiaTb, CBOõogy TBopnecTBa. lOpHjiHHecKHH KOHpenT aeHCTBHTejibHO- 
CTH HCXOflHT H3 TOTO, HTO H BHeHIHee nOBe^eHHe HejIOBeKa MOXeT 
õbiTb orpaHHHeHO b õojibineH hjih MeHbmeíí CTeneHH. 

JIorHKa HccjieaoBaHHH npHBejia k THnoTe3e, corjiacHO kotopoh 
npaBOBaa peajibHOCTb h peajibHOCTb npaBa — sto caMOCTOHTejibHbie 
KaTeropHH ohtojiothh npaBa. floHHTne «npaBOBaa peajibHOCTb» ropa3- 
flo mnpe, neM noHimie «peajibHOCTb npaBa». O peajibHOCTH npaBa 
moxho TOBopnTb, Koma 3aBepmaeTcn no3HTHBannn npaBa n noHBjni- 
iotch ropn^nnecKHe aKTbi. Ho ao stoto b peajibHoií >kh!hii B03HHKai0T 
KOHíjDJinKTbi, nacTb H3 KOTopbix He6e3pa3JiHHHa jijdi npaBa. üpaBOBan 
peajibHOCTb B3aHMOCBH3aHa C KOH(|)JlHKTHOÜ CTOpOHOÍÍ ÕbITHÍI. HcCJie- 
aoBaHne ohtojiothh npaBa ocTaBjraeT omymeHHe toto, hto b npaBe 
npncyrcTByeT nocTOHHHan aBoiicTBeHHOCTb, n sto He TOJibKO hbohct- 
BeHHOCTb npaBOBOH peajibHOCTH h peajibHOCTH npaBa. 3Ty jiBOHCTBeH- 
HOCTb oinymaji f. Kejib3eH, Koraa nncaji, >ito «npaBO — hjih no Kpaíí- 
Heíí Mepe to, hto npiiHHTO Ha3biBaTb sthm cjiobom, — o/ihoéí H3 ctopoh 
CBoero cymecTBa npnHaaJiexHT k napcTBy npHpoabí», t. e. b «cymecT- 
BOBaHHH npaBa ecTb hhcto “npnpoaHaii” CTopoHa» 1 . 

B KanecTBe o^hoto H3 npnMepoB toto, hto oõbiHHO BocnpHHHMa- 
eTcu KaK coõbiTHe H3 oõJiacTH npaBa, oh paccMaTpnBaeT 3Tan 3aKOHO- 


1 Kenb3eH R HncToe ynemie o npaBe. C. 4. 
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TBopnecKoro npoijecca — npHHHTHe 3aKOHa napjiaMeHTOM. B stom 
XH 3HCHHOM COÕbITHH, KOTOpOe KeJIb3eH Ha3bIBaeT (|)aKTM'ICCKHM co- 
CTaBOM, oh paijiimaeT a Ba sneMCHxa: nepBbiíí H3 hhx — sto nponcxo- 
flHIHHH B npOCTpaHCTBe H BpeMeHH, HyBCTBeHHO BOCnpHHHMaeMblH 
aKT (hjih pM.a tbkhx 3ktob), BHemHHÍí xo,n 'le.aoBciecKoro rioBcncHini; 
BTopoíí 3JieMeHT — 3 to ero npaBOBoe 3Ha i icHne, t. e. 3HaneHHe, koto- 
poe 3 tot aKT HMeeT b CHJiy npaBa, noõaBHM, b CHJiy toto, hto b o6me- 
CTBe cjioacHJiHCb ropH/iHHecKHe CHCTeMHbie npejicTaBjieHHH b BHiie 
lopHjiHHecKoro KOHpenTa. B 3ajie napjiaMeHTa coõpajracb .aenyraTbi, 
ecTb KBopyM, ohh BbicTynaioT, oõcyamaa 3aKOHonpoeKT, 3aTeM rojio- 
cyioT, noflHHMaH pyKH hjih c noMonibio sjieKTpoHHbix KapToneK. Ta- 
KOB BHeiHHHÍÍ, HaÕJHOflaeMblH XOfl COÕbITHH. 3 tH COÕbITHH npOHCXO- 
,Hht b peajibHoíí XH3HH. Ho y hhx ecTb 3HaneHHe, cocToumee b tom, 
hto nenyTaTbi npHHHMaioT 33 koh õojibihhhctbom tojiocob. 3to oco- 
6oe, npaBOBoe 3HaneHHe HaõjnoaaeMoro aKTa npHHHTHH 3aKOHa, ero 
Hejib3H BocnpHHHTb HenocpeflCTBeHHO, HaõJHoaaH ero BHeiHHKHO, 
(JiaKTHHeCKyK) CTOpOHy, B OTJIHHHe OT Toro, K3K Mbl BocnpiiHHMaeM 
(J)H3HHecKHe CBOírcTBa npe.a\ieTa, HanpHMep, ero ubct, TBcp/iocTb, Bec. 

Pa3yMHO zieiicTByK)iune aenyraTbi napjiaMeHTa HaaejunoT cboíí aKT 
nOflHHTHfl pyK K>pHflHHeCKHM CMbICJIOM, HaXOflJffllHM HeKOTOpOe Bbl- 
paxeHHe h BocnpHHHMaeMbiM apyraMH jHoabMH. Bot TyT-TO h nouB- 
JIHeTCH yflHBHTeJIbHOe OHTOJIOrHHeCKOe HBJieHHe HBOHCTBeHHOCTH. 
OKaibiBaeTCH, y 3Toro (J)aKTHMCCKoro aKTa ecTb .ibomhoh cMbicji. 3 to, 
BO-nepBbIX, CyÕbCKTHBHblH CMbICJI B BlIJIC TOTO HaMCpCHHH, 3aMbICJia, 
HejiH, KOTopbie HMejiHCb b BH,ny rojiocyiomHMH aenyTaTaMH; bo-bto- 
pbix, OÕbCKTMBHblM CMbICJI, KOTOpblH aKT HMeeT B CHJiy TOTO, HTO B 06- 
mecTBe cjioxHJiHCb onpe.ae.ieHHbie KOHiiemyajibHbie npc,acTaB.icHna! 

K)pibin'iecKini aKT larepiiiaeTCH TeM, hto oh BbipaxaeTca b ocoõoii 
BepõajibHoíi cjiopMe, h sto no3BOJineT eMy caMOMy CKa3aTb hchto o 
CBOeM lOpnaiHHeCKOM 3Ha'ICHHM. B 3TOM, K3K 3aMeHaeT r. KeJIb3eH, 3a- 
KjHOHaeTCH CBoeo6pa3He npcnMeTa Kipii/nriecKoro nomari mii 1 . 

Akt HejioBenecKoro noBeaeHHH ÕJiaro^ap h CHCTeMe lopHflHHecKHX 
B3TJIHJIOB MOXCeT HeCTH B Ce6e lOpHJIHHeCKOe CaMOHCTOJIKOB3HHe, 
t. e. cyxtueHHe 0 tom, hto oh 03HanaeT c tohkh 3peHHH npaBa. «TaK, — 
3aKJiioHaeT Kejib3eH, — HanpaBJieHHoe Ha npaBO no3HaHHe oÕHapy- 
XHBaeT HHorjia b CBoeM npeuMeTe npaBOBoe caMOHCTOJiKOBaHHe, 
npeaimecTByioiHee TOMy TOJiKOBaHHio, KOTopoe hojixho HBHTbca KaK 
HTor npaBono3HaHHa» 2 . 


1 Cm.: Kejib3eH F. Hncroe yneHHe o npaBe. C. 5. 

2 TaMxe. 
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3aMeTHM, oflHa H3 nepBHHHbix OHTonornHecKHX ennHHii; — ropn- 
nHHecKHÍí aKT oõnanaeT cboííctbom gBOHCTBeHHOCTH, y Hero ecTb 
CyÕbeKTHBHblH CMbICJI H OÕbCKTHBHOG JHaHCHHC. 3tO OÕCTOHTejIbCTBO 
BaJKHO He TOJIbKO RJlfl nOHHMaHHfl CyTH TOJIKOBaHHH lOpHflHHeCKHX 
aKTOB — 3aKOHOB, KOHCTHTypHH HJ1H flOrOBOpOB, HO H nJIH OÕbHCHe- 
HHH OHTOJIOrHHeCKOrO yCTpOHCTBa MHpa npaBa, B KOTOpOM HBJieHHe 
JIBOHCTBeHHOCTH npHCyTCTByeT nOCTOHHHO. B npaBOBOH peajIbHOCTH 
cymecTByioT eciecTBeHHbie, HeoTHyxnaeMbie npaBa nenoBena. Ohh 
cymecTByioT Hapa.ay c Te mm ko h ct m tv lih o h h bi m h , ochobhhmh npaBa- 
mh, KOTopbie yxe CTann peajibHOCTbio npaBa ÕJiaronapn hx o6bei<Tii- 
BH3aiIHH, KOHCTHTyiIHOHHO-npaBOBOÍÍ HHCTHTyiIHOHaJIH3aHHH. H3- 
BecTHbiíi pyccKLiíi (JjhjiocolJ) npaBa H. B. MnxaíÍJioBCKHH CTpeMHJicn 
ycTpaHHTb nyajiH3M b noHHMaHHH npaBa, npH3HaiomHH napajuiejib- 
Hoe cymecTBOBaHHe ecTecTBeHHoro h no3HTHBHoro npaBa 1 . ,H,yMaeT- 
C5L, hto nyajiH3M ecTecTBeHHoro H no3HTHBHoro npaBa — 3to HMMa- 
HeHTHO npncymee LopnuHnecKOMy KOHnenTy neHCTBHTejibHOCTH 
cbohctbo. noHBHBiHHCb b ryme XH3HH, ecTecTBeHHbie npaBa CHanajia 
Moryr 6biTb oxapaKTepH30BaHbi khk HenonMeHOBaHHbie b TeKCTe koh- 
CTHTynnH, t. e. ofJmnnajibHO He npH3HaHHbie no nopbi no BpeMeHH. 
riocjie hx npH3HaHH5L b CHJiy onpeneneHHoro LopHnnnecKoro aKTa 
(npHHUTHe KOHCTHTynHH HJiH pemeHHH Bbicmero cyna) ohh ct3ho- 
BHTCH naCTbLO OÕbeKTHBHOH CHCTeMbI KOHCTHTyiIHOHHO-npaBOBblX 
neHHOCTeü. EcTecTBeHHbie npaBa nenoBeiea h oõnacTb no3HTHBHoro 
npaBa — 3to Ta xe nBoíícTBeHHOCTb, xapaKTepHan Rjm OHTonorHH 
npaBa! HenpHHTHe 3 toíí nnen nopoxnaeT cnencHC n HnrnjiH3M b ot- 
HomeHHH ecTecTBeHHbix npaB, HenoBepne b OTHomeHHH toto, cyme- 
CTByioT jih npaBa nenoBexa 2 . P. Anencn tohho nonMeTHn, hto Bonpoc 
o cymecTBOBaHHH npaB nenoBeica HMeeT nocnencTBna jxim Teopnn 
KOHCTHTynHOHHOrO npaBa H, B HaCTHOCTH, n.TH KOHCTHTyiIHOHHO-Cy- 
ncf)HOrO KOHTpOJIH. 

Ecjih 6bi ecTecTBeHHbie npaBa nejioBeKa He cymecTBOBajiH b npaBO- 
BOH nCHCTBHTeJIbHOCTH, TO KOHCTHTyHHOHHbie (oCHOBHbie) npaBa OT- 
paHHHHBaJIHCb 6bl TeM, HTO 3a(|)HKCHpOBaHO B KOHCTHTyUHH. B T3KOM 
cnynae ohh HMenn 6bi HCKjnoHHTejibHO no3HaBaTejibHbiH xapaKTep, 
a OpHTHHaJIH3M H TeKCTyaJIH3M ÕbIJIH 6bl enHHCTBeHHO B03M0XHMMH 
BapnaHTaMH Teopnn TOJiKOBaHHH KOHCTHTyUHH. Elo ecjin npn3HaioTC5i 

1 Cm.: MuxaüãoecKuü M. B. Onepioi (JlhjiocoíJíhh npaBa. T. 1. Tomck, 1914. C. 186, 
205,216,217. 

2 Cm.: Aneiccu P. CymecTBOBaHHe npaB nejioBeKa // npaBOBeaeHne. 2011. Na 4. 
C. 21. A. MaKHHTaiíp yTBepacnaeT, tto «He cymecTByeT Taicnx npaB, a Bepa b hhx Toro 
ace poaa, KaK Bepa b BeflbM h eflMHoporoB». 
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caMOCTOHTejibHoe õbiTHe ecTecTBeHHbix npaB, npaBOBau peajibHOCTb 
Hapaay c peajibHOCTbio KOHCTHTyuHOHHbix npaB, to nocjie/iHHe Bcero 
jinnib pe3yjibTaT no3HTHBan;HH npaB nenoBeica. A sto — tot caMbin 
K)pH,TH'ieCKHH aKT, KOTOpblíí BCeTfla HBOHCTBCHCH. M TOTfla, KaK BepHO 
no^MeTHJi P. AjieKcn, b Teopnn TOJiKOBaHnn KOHCTnTynnn hcoõxohm- 
Mo pa3BHBaTb «c(|)epy o6men npaKTiniccKon apryMeHTannn». Ha CMe- 
Hy opnrnHajiH3My n TeKCTyajiH3My npn.neT pannoHajiH3M b npaBe, oc- 
HOBbiBaioniHHCH Ha npaBax 'leaoBcxa 1 . 

npHMeHHTeJIbHO K nOJIHTHKe OCHOBHbie nOCJieHCTBHH Bonpoca o 
cymecTBOBaHHH npaB KacaioTCH npoõjieMbi KyjibTypHoro pejiHTHBH3- 
Ma. OTpnnaHne cymecTBOBaHnn npaB nenoBeica — sto apryMeHT b 
nojib3y KpaíÍHHX (|)opM KyjibTypHoro pe.iHTHBM3\ia. H HaoõopoT, cy- 
mecTBOBaHHe yHHBepcajibHbix, oõmenpnHíiTbix npaB nenoBexa 6buio 
6bi CHJibHbiM apryMeHTOM npoTHB KpaÜHHX (J)opM nponBJieHnn Kyjib¬ 
TypHoro pejiHTHBH3Ma, ecjiH npaBa nejioBeKa cymecTByioT, t. e. oõinne 
HJin Bcex CTpaH ocHOBbi npaBa, nocKOJibKy noHHTne oõmnx ochob co- 
BMecmMO c HonymeHneM yneTa 3HannTejibHbix HannoHajibHbix Kyjib- 
TypHbix CTpaHOBbix ocoõeHHOCTen. CymecTBOBaHne Taxnx ochob hb- 
jiíuiocb 6bi onopoií cymecTBOBaHHH rjioõajibHoro npaBonopnHKa. 3to 
OHHO H3 CaMbIX CJIOJKHblX npOTHBOpC’I HM COBpCMCHHOH npaBOBOH 2.CM- 
CTBHTeJIbHOCTH. 

OõbeKTHBHO cymecTByioineH npaBOBOíí peajibHOCTbio hbjuiiotch 
HapnoHajibHbie, CTpaHOBbie npencTaBjieHHíi o KOHCTHTynHOHHbix 
npiiHunnax n npaBax 'ic.ioBCKa, oTpaxaiomHe ocoõchhoctm KyjibTyp¬ 
Horo pa3BHTHH TOTO HJIH HHOTO HapOJUl (TOT CaMblH KyjIbTypHblíí pejlH- 
THBH3M, O KOTOpOM nHIHeT P. AjieKCH). HmCÍI B BHfly OCOÕeHHOCTH HC- 
TopHHecKoíí cynbõbi Hapona, moxho yTBepxnaTb, hto KOHCTHTynHH 
KaxHoro rocyrapcTBa kohmiJim UHpycT BaxcHeHmue lopHHHHecKne Hop- 
Mbl H OHHOBpeMCHHO «KOHH(})HUH pVCT» C.10>KHBII[lieCH COIIHOKyjIbTyp- 
Hbie TpaHHUHH, mores — n b stom CMbicjie Te npaBHJia, KOTopbie OTpa- 
xaioT CBH3H c npomjibiM Hapoaa. (H omaio ce6e otmct b tom, mto Tep- 
MHH «KOHH(|)HHMpyeT» BO BTOpOM CJiyiae He COBCeM nOHXO/IHT.) 

To, HTO Mbl Ha3bIBaeM yCTOHHHBbIM COUHOKyjIbTypHblM THnOM, KO- 
HHijiHKaiiHeH CBa3eií c npomjibiM b KoHCTHTyLtnn PO, He nBJineTcn 
cnenn(|)HnecKHM pocchhckhm (jieHOMeHOM. B TepMaHHH Taicxe cjio- 
XHJiacb «ycTOHHHBaa HannoHajibHau KyjibTypa» 2 , nopoHHBman nnc- 
rapMOHHIO C eBpOneííCKHMH KOHCTHTynHOHHbIMH neHHOCTHMH. 

1 Cm.: AneKcu P. Yica3. com. C. 22. 

2 Cm.: Jho66e-BoAb(p P MeaciyHapojiHaa 3amnTa npaB MejioBeKa n npHHinm cyõcn- 
unapHOCTH: apryMeHTbi b nojib3y peineHHH — «Kopnuopa» b cjiynae KOHtfuiHKTa npaB // 
CpaBHHTejibHoe KOHCTHTynHOHHoe o6o3peHne. 2011. N° 2. C. 70. 




34 


OHTOJiorHH npaBa 


B ceHTHÕpe 2011 r. bo3hhk oqepe/iHOH xoh<|)jimxt Mexny Oe^e- 
paJIbHMM KoHCTHTyiiHOHHbIM CyflOM TepMaHHH H ElipOneMCKHM Cy- 
aoM no npaBaM nenoBexa, KOTopbiít npn3Haji nocTpauaBinHMH otuob, 
jinmeHHbix HevieuKHMH cyaavin npaBa oõmaTbcn co cbohmh BHeõpan- 
HbiMH fleTbMH. HeMepKne cyubi b Bonpocax OTnoBCTBa xecTxo ctout 
Ha CTopoHe ceMbn, t. e. 3aKOH, cjieflya connoKyjibTypHoíi TpauHiinn, 
3amnmaeT npex^e Bcero ceMbio, naxce ecjin peõeHox po)K£eH He ot 
o(|)HnHajibHbix otuob. HanpoTHB, EBponeiícKHH Cyn no npaBaM neno- 
BeKa nocHHTaji, uto OeaepajibHbiíí KoHCTHTyiiHOHHbiíí Cya, TepMa- 
hhh HapyniHJi KOHCTHTynnoHHbie npaBa ÕHOJiornnecxHX otuob, hx 
npaBO Ha yBaxeHne k nacTHon xh3hh, KOTopoe 3aKpenjieHO b Ebpo- 
neitcxon KOHBeHUHH no 3anjHTe npaB nenoBexa n ochobhmx cboõo^. 
MHTepecHO, uto paHee sth UBa cy,na BCTynHJin Meamy coõoíí b xcecT- 
xyio õecKOMnpoMHCCHyio nojieMHxy no Bonpocy: xaxne KOHCTHTypH- 
OHHbie peHHOCTH «BaXHee» — HenpHKOCHOBeHHOCTb UaCTHOÍÍ 2CH3HH 
hjih CBOõo^a npeccbi? 1 

Tax xax kohctmtvhmohho- npaBO boc xoHpenryajibHoe npocTpaH- 
CTBO C/UIHO, HCOÕXOUHMO CTpOHTb OTHOUICHHH MOK.Ty HaiiHOHaUbHbl- 
mh xoHCTHTypnoHHbiMH cyuaMH h EBponeiícxHM Cy^oM no npaBaM 
uejioBexa ncxjnouHTejibHO Ha B3aHMHOM xoMnpoMHcee. Onjiocotjjira 
OTHomeHHH HapnoHajibHbix h HanHapHOHajibHbix cynoB nojixHa oc- 
HOBbiBaTbcn Ha cjieayioni,eH H^ee: HeT aõcojnoTHon xoHCTHTypnoH- 
HO-npaBOBOíi neHHOCTH (hjih hcthhm). ElMeHHO no3TOMy enuHCT- 
BeHHO B03M0XCH0H npaBOBOH (J)OpMOH B3aHMOOTHOmeHHH 3THX CyflOB 
HBJiHeTcn hx uiiauor 2 . HanHOHanbHbie h eBponencxne kohctmtvumoh- 
HO-npaBOBbie peHHOCTH, hcxouh H3 npefljiaraeMoro hoboto npo- 
CTpaHCTBeHHO-BpeMeHHOTO MbimJieHHn, flOJIXCHbl B3aHMOBJIHHTb, 
B3aHMOflOnOJIHHTb UpVT flpyra, «MHpHO» COCymCCTBVH B e.TMHOM XOH- 
CTHTypHOHHO-npaBOBOM KOHuenTyaubHovi npocTpaHCTBe. 

OHTOJioTHnecxan npoõneMaTHxa axTyajiH3HpyeT MeTOflOJiornne- 
cxne MHpoB033peHHecxne npoõJieMbi, npeflCTaBJunomne coõoit caMoe 
3HauHTejibHoe npoTHBopenne, caMbie Hoiomne HepBbi npaBOBoro 
npocTpaHCTBa. 11 cpnan H3 hhx — 3to cnop o tom, b xaxoií Mepe cjie- 
ayeT npH3HaTb HajiHnne «mhpoboto npaBa», «oõmnx ochob npaBa» 
(P. Anexcn), t. e. nneio rao6ajiH3an;HH npaBonoptmxa, xoTopan Bcay- 
naeT b npoTHBopeuHe c uneeil xyjibTypHoro pcuHTMBHJVia. 

1 PemeHHH EBponeftcKoro Cyaa no npaBaM nenoBexa. Application Nq 59320/00 
«Von Hannoverv. Germany». Judjment of June. 2005. 

2 Cm.: Kocma )K.~n. Pojih HannoHanbHbix BJiacTen, b nacmocTn cyueÕHbix, n 6yjiy- 
mee oxpaHbi npaB nenoBeica b EBpone // CpaBHHTejibHoe KOHcraTyunoHHoe o6o3pe- 
HHe.2011.Ng l.C. 121. 
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BTOpaa COCTOHT B TOM, HTO HeOÕXOflHMO npOflOJIXHTb pa3BHTHe, 
coBepmeHCTBOBaHHe lopHaHHecKoro KOHpenTa aeHCTBiiTeabHOCTH. 
Cctínac aKTyajibHa ancKyccitH Ha TeMy: kbk K)p hc npyac h u mh, He yrpa- 
HHBaH CBOK) lOpHflHHeCKyiO HfleHTHHHOCTb, flOJIXHa BOCnpHHHMaTb 
HOBbie Hflen H3 conpeaeJibHbix HHTeaneKryajibHbix npocTpaHCTB — H3 
3THKH, (J)HJIOCO(J)HH, COHHOJIOTHH, 3KOHOMHKH. BoT HOHCMV y HaC eCTb 
yBepeHHOCTb b tom, hto TaKHe HayHHbie HanpaBJieHHH, KaK lopnaHHe- 
CKaa COHHOJIOTHH h KOHCTHTVHHOHHaa sKOHOMHKa, noKa npeõbiBaio- 
ipne b coctohhhh «Haflexjibi Ha Hayxy», b ckopom BpeMeHH 3aaBHT o 
ce6e. 

XIjih õyayuiero lopHaHHecKoro KOHuenTa aeiicTBMTcabHOCTM npHH- 
HHnnajibHO BaxeH Bonpoc o pojiH coh,hojiothh b npaBe. He cjiynaHHO 
B03HHKJia ocTpeHinaa HHCKyccHfl Mexay T. Kejib3eHOM h O. 3pan- 
xom 1 . Coiihojiothh npaBa HeoõxoaHMa, ho hmchho KaK nacTb coijho- 
jiorHHecKOH HayKH. MeTOflOJiorHHecKH coiihojiothh npaBa He HMeeT 
HHnero oõmero c KipMcnpyacHUHeM. I Iootomv tohke 'ipcHHH 3panxa, 
KOTOpblH CHHTaJI, HTO lOpHCnpyaeHHHH flOJDKHa ÕbITb COIIHOJIOTHeH 
npaBa, npeacTaBJiHeTCH HenepcneKTHBHOH. /JyviaeTCH, hto mctohoho- 
THnecKH 6ojiee yõeaHTenbHa no3HHHH Keab3eHa, KOTopbiíí ciHTaji, 
hto npeaMCTOM couHo.iorim npaBa KaK HayKH, no3HaBaTejibHoíí hch- 
TeabHOCTH HBaneTCH He npaBO KaK TaKOBoe, ho HeKOTopwe HBneHHH, 
conyrcTByioiHHe eMy b oõmecTBe. 

CoHHoaorHH npaBa coothocht H3ynaeMbie eio (jiaKTbi peaabHoro 
ÕbITHH He C aeÜCTBMTCabHblMH K)pHaH'ICCKHMH HOpMaMH, a C apymMH 
ÕblTHÍÍHblMH (JjaKTaMH (KaK npHHHHaMH H CHeaCTBHHMH). ÜHa 
nccacaycT npn i i hhbi, HanpHMep, KOTopbie noõyxaaioT aaKOHoaaTeaH 
Hiaaib HMeHHO sth K)pnanHecKne HopMbi, a He apyrae, CToab >i<e bo 3- 
MOXHbie h, MoxeT õbiTb, õoaee 3(ji<|)eKTHBHbie 2 . Coiihohothh npaBa 
BblHCHHeT, KaK SKOHOMHHeCKHe HHH HaCOHOrMHeCKHC (|)aKTOpb[ BaH 'A- 
K>T Ha Bblõop OaHOTO H3 B03M0JKHHX peiIieHHH 3aKOHOHaTCaH HHH cy- 
aeíí h KaKOBbi MOTHBbi, noõyxcaaioiiiHe moaeH coraacoBbiBaTb CBoe 
noBeaeHHe c lopnaHHecKHMH HopMaMH. Tyr cohhohothíi npaBa B3an- 
MoaeiícTByeT c K)pnan'iecKOH ncHxoaonieii. 

TaKHM oõpa30M, KaK tohho noavieTiia KeabieH, npeavteT stoto co- 
HHoaoTHHecKoro noiHamiH cocTaBaaeT He npaBO KaK TaKOBoe, ho He- 
KOTopbie HBaeHHH, c KOTopbiMH npaBO conpnKacaeTCH b npHpoae 3 . 
Tohho tbk xce (|)H3Hoaor, nccaeayioiiiHH XHMHHecKHe hhh cf)H3HHe- 


1 Cm.: Spjiux O. OcHOBonojioaceHne conHOJiornn npaBa. CI~I6., 2011. 

2 Cm.: Kejib3eH í. Mncroe yneHne o npaBe. C. 72. 

3 TaMxe. 
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CKHe npoueccbi, oõycjioBJiHBaioiiiHe hjih conpoBoxaaioiiiHe onpene- 
jieHHbie 'iviscTisa, He oõbHCHueT caMH sth HVBCTBa, KOTopbie, 6yay'i h 
HBJ ieHueM i [cnxojioni'iGCKH m, He Moryr õbitb iiohhtbi hh c tohkh 3pe- 
HHH xhmhh, hh c tohkh 3peHHH (J)H3HOJiorHH. lOpHcnpyiieHiiHíi H3y- 
naeT npaBOBbie HopMbi, He <|)aKTbi õmthh, t. e. He HanpaBJieHHoe Ha 
npaBOBbie HopMbi BOJieHHe hjih npeacTaBJieHHe o hhx, ho npaBOBbie 
HOpMbI KaK CMbICJIOBbie eaMHCTBa, OÕbCKT BOJIH HJIH npeaCTaB.ICHHH. 
CooTBeTdBeHHO npc/iMCTHbie ajiepbi OHTOJiomH npaBa aoJDKHbi óbitb 
' leTKO OTrpaHH'ieHBi ot hhbix aoKTpHHajibHbix npcacTaBacHini. Kejib- 
3eH nHcaji: «MncTau TeopHH npaBa 3aHHMaeTcn (J)H3HHecKHMH cocTa- 
BaMH JiHinb b toh Mepe, b KaKoíí OHH npeacTaBjinioT coõoH coaepaca- 
HHe npaBOBbix HopM, t. e. onpeaejieHbi npaBOBbiMH HopMaMH. Ee 
lipeHMCT — CneiiH(()HMeCKaH, IIOJIHHHHK)LI[aHCH COÕCTBCHHbIM 3aKOH3M 
oõJiacTb CMbicjia» 1 . 

ü yxe oõpamaji BHHMaHHe Ha to, hto b lopHjiHHecKOM KOHuenTe 
npOHCXOJIHT CneHH(|)HKaHH5I, K>pHHH3aHHÍI nOHHTHH, nOHBHBIHHXCH 
paHbme KaK <J)HJioco(|)CKHe, SKOHOMHHecKHe h t. a. 

KDpHflHHeCKHH KOHHenT aeHCTBHTeabHOCTH OTJIHHaeTCfl OT eCTeCT- 
BeHHO-HayHHoro, (|)Hjiococ|icKoro hjih pejiHmo3Horo, nosTOMy npHH- 
ii.Hmia.ib ho Ba>KHO yacHHTb, hto nomiTiia « n p m h h h a» h «caeacTBiie» b 
lopHcnpyaeHHHH hmciot coBepmeHHO hhoh cm bica, hokcjih b ecTecT- 
BeHHbix HayKax. Ha 3 to oõpaTHji BHHMaHHe Kejib3eH, h aaHHoe ero 
HaõaioaeHHe HBJiHeTCH ojihoh H3 caMbix yõeaHTejibHbix ctopoh ero 
hhctoíí TeopHH npaBa. Onpeaejnra npaBO KaK HopMy (TOHHee, KaK 
CHCTeMy HopM, lopHaHnecKHH nopujioK) H OrpaHHHHBaH 3aaaHH 
(npcaMCT) KipiicnpyaeHHHH no3HaHHeM n onncaHHCM npaBOBbix HopM 
H VCTaHOBJIcHHblX HMH OTHOIHeHHH MOKJiy OnpCJICJTeHHblMH ([laKTaMH, 
Keab3eH npoTHBonocTaBHJi npaBO npnpoae, a npaBOBeaeHHe KaK Hop- 
MaTHBHyio HayKy — BceM TeM HayKaM, KOTopbie HanpaBJieHbi Ha no- 
3H3HHe npHHHHHO-CJieaCTBeHHblX CBH3CH. OÕIIieCTBO, HOpMaTHBHblíí 
nopaaoK 061 ne h hm — sto npeaMCT h3V'ichhh HayK, OT.iiiHHbix ot ecTe- 
CTB03HaHHH. Kejib3eH 3aMeTHa: ecjin npoaHajiH3HpoBaTb aKTbi nejio- 
BenecKoro noBeaeHHH, to CTaHeT hcho, hto mm CBH3biBaeM hx Meacny 
co 6 oh, a TaKxe c jipvtmmm (jiaKTHM h, ocHoubiBancb He TOJibKO Ha ecTe- 
CTBeHHO-HayHHOM npHHHime npHHHHHOCTH, ho h Ha apyroM, coBep- 
uieHHO otjihhhom ot Hero npHHHime. npH onncaHHH HOpM3THBHOrO 
nopunKa HeaoBenecKoro noBeaeHHH, no mhchhio Kejib3eHa, npHMe- 
HneTcn npHHHHn BMeHeHHH 2 . nocKOJibKy npaBOBoe BbicKa3biBaHHe 

1 Kejib3eH R HacToe yneHHe o npaBe. C. 73. 

2 TaM >Ke. C. 55. Ha moh b3tji5m, 3to noHHTHe Kejib3eH 3aHMCTBOBaji y KaHTa, Ha 
hto oõpaiuaeTca BHHMaHHe b ra. 1 HacTOHiiieH khhth. 
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(noa KOTOpbIM HM nOHHMaJIHCb pa3JIHHHbie fOpMHltTCCKMC aKTbl), KaK 
H eCTeCTBeHHO-HayHHblH 3aKOH, KOHCTaTHpyeT HaJIHHHe (JjyHKHHO- 
HajibHoíí CBH3H, ero no aHajiorHH mo>kho Ha3BaTb lopHaHnecKHM 3ano- 
hom. TaKoíí «lopHaHHecKHÍi 3aKOH» BbipaxaeT nocpeacTBOM rjiarona 
«aojixeH» .iHiiib cnenM(|)ii'iccKini cmbicji, b kotopom ycjioBHe h cjiea- 
CTBHe, ocoõeHHO npoTHBonpaBHoe aenHHe m ero nocjieacTBHe, CBH3a- 
Hbi Mexay co6oh b npaBOBOH HopMe. 3Ta CBH3b, onHCbiBaeMan iopH- 
aHnecKHM 3aKOHOM, Bce *e OTjmnaeTca ot BbipaacaeMoíí 33 kohom 
npiipoabi iipiriMHHO-cneacTiiCHHOH ciíh jh, xoth h aHajioranHa eií. 

IlpHHLlHn npHHHHHOCTH H npHHUHn BMeHeHHH BbipaXaiOTCfl B 
(fjopMe ranoTeTHnecKoro cyacaeHHH, b kotopom onpeaeaeHHoe ycao- 
BHe CBH3biBaeTCH c onpeaejieHHbiM cneacTBHeM, ho cmbicji cbh3h b 
3thx aiiyx cjiynaax pajJinweH, hto h aoKaibiBaeT K)pit,ait'ieci<yK) cnenn- 
cjjHTHOCTb npHHIIHHOH CBH3H B lOpHCnpyaeHUHH. IlpHHnHn npHHHH- 
hocth b ynponieHHOM bmhc iHabiix cjieayiomee: ecjiH ecTb A, to ecTb 
(hjih 6yaei) n B. npHHii,Hn ace BMeHeHHH HMeeT Taxon CMbicji: ec jih 
ecTb A, to aojiacHO õbiTb B. B npHHLnine bmchchhh Harpaabí — 3acjiy- 
re, HaKa3aHHH — npecTynjieHHio, enHTHMbii — rpexy npouBjnieTCH 
cncuH(l)H'iecKaH, oTJiHHHau ot Kay3ajibHoíí, (|)VHKnnoHajibHaH cbii jb. h 
3Ta CBH3b nrpaeT Hpe3BbinaHHO BaacHyio pojib b lopHaHnecKOM Mbiin- 
JieHHH 1 . 

Kay3ajibHan CBH3b, KOTopyio onHCbiBaeT cohhohothíi npaBa, íib- 
jixnomaHCH aecKpHnTHBHOíí HayKoíí, cymecTByeT Ha aeyx ypoBHHx: 
Mexay HeKOTOpbIMH 3KOHOMHHeCKHMH HJIH nOJIHTHHeCKHMH (jiaKTO- 
paMH h coa.aaKHUHMH npaBO K)pii,an'iecKHMH aKTavi h (npaBOBbiMH Bbi- 
CKa3bIBaHHHMH), C OaHOH CTOpOHbl, H MOKHV 3THMTI 3KT3MH H WeJIOBG- 
necKHM noBeaeHHeM, Ha aocTHaceHHe KOToporo ohh HanpaBJieHbi, c 
apyroft CTopoHbi. Ha btopom ypoBHe Kay3ajibHaH cbh3b cymecTByeT, 
TOJibKO ecjiH TaKoe noBeaeHHe Ha caMOM aeae MOTHBHpoBaHO npea- 
CTaBaeHHeM o HaMepeHHH cooTBeTCTByioniero aKTa, hto õbiBaeT He 
Bceraa. HHoraa nejioBeK B03BpamaeT aojir He H3-3a CTpaxa nepea 
lopHaHnecKHM HaKa3aHHeM, a õaaroaapu CBoeíi nopuaonHOCTH. 

Pa3JiHHHe Meacay npiiHHHnoM npHHHHHOCTH h npiiHHHnoM BMeHe- 
HHH HB.THeTCH OaHHM H3 CaMbIX VÕeHHTejlbHblX, Ha MOH B3TJHia, aOKa- 
3aTeJIbCTB TOTO, MTO CTpoiíHHH CHCTeMa KipitHIBieCKHX npeaCTaBJieHHH, 
Ha3BaHHaa K>pHaHHeCKHM KOHnenTOM aCHCTBHTeJIbHOCTH, — 3TO 
cepaueBHHa MeToaojiorHiecKH caMOCTOírreabHOH HayKH, H3ynaioiiJ,eH 
npaBOByio peaabHOCTb KaK HeKoe CMbicjioBoe pejioe, KaK caMOCTOH- 
TeabHblH aHKJiaB XH3HH. 


1 Cm.: KeAb3eH F. HacToe y^emie o npaBe. C. 73. 
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Kejib3eHy npHHaflJiexcHT npeicpacHoe BbicKa3biBaHHe: «Hayica kbk 
no3HaHHe OTJiHnaeTCH HMMaHeHTHbiM CTpeMJieHiieM oÕHaxHTb cboíí 
npc.a\ieT» ] . M ctojioji o r h w e c k h c ripoõncMbi, KOTopbie oÕHapyacHBaioT- 
ch iipn H iy ieHHH oHTOJiorHH npaBa, no iisojiHT lopncTaM oõpecTH opn- 
eHTHpbi, CTOJib HeoõxoanMbie cennac, Koma ycjioxHHeToi npaBOBaa 
peajibHOCTb h nponcxoaHT ,HHc|)<|)epeHnHai[Híi oõmecTBeHHbix Hayx. 
OHTOJiorHH npaBa bhocht cboh BecoMbiH BKjiaa b oõocHOBaHHe couh- 
aJIbHOH neHHOCTH lOpHCnpyaeHUHH KBK apeBHeíí h Bemo iohoh, ca- 
MOCTOHTeJIbHOH, HO nOCTOHHHO OpHeHTHpyKHHeHCH Ha flOCTHXeHHH 
(J)HJIOCO(|)HH, 3KOHOMHKH, COnHOJIOrHH HayKH. 


1 Kenb3eH R HHCToe y^emie o npaBe. C. 76. 




DiaBa 1 


0HJIOCOOCKHE OCHOBAHHfl 
nPAKTHHECKOH OHTOJIOrHH IIPABA 

TocyflapcTBO h ero lopMcnpyneHima... cno- 
coõhbi TOJibKO npenoflaTt npaBO kbk <J)aKT, 
Ho He oõocHOBaTB ero. 3 to aa.na^a (Jmjiocoíj)- 
CKaa. <t>HJioco(J)bi, co CBoeít CTopoHti, pa3- 
BepTBiBaa ocHOBaHna npaBa, He b nepByio 
OHepeflb oõcjiyiKHBaioT ropHflMHecKyio npo- 
4>eccHio. Ohh CTpoaT OHToaorHio npaBa KaK 
3THKy B IHMpOKOM CMbICJie, BKJHOHaiOIIieM 
HHorfla TaKace STOjioraio. 

B. B. Euõuxuh 
«Beedenue e (fiujwcocpwo npaea» 

Bonpocbi npaBa yipaaHBaioT CBoe caMOflOB- 
Jieioiiiee 3HaaeHHe h flejiaioTca jinuib aacT- 
HblMH OTrOJIOCKaMH ÕOJIbllIHX (J)HaOCO(J)CKHX 
BonpocoB. H aeM 6ojibme yrjiyõaaeTca hc- 
caeaoBaHHe ropHflHaecKHX npoõaeM, TeM ac- 
Hee oÕHapyacHBaeTca, hto cruiomb h paaoM b 
ocHOBe Bbi3biBaeMbix hmh cnopoB h pa3HO- 
raacHH jieacHT He hto HHoe, KaK HMeHHO ray- 
6oKoe pacxoxmeHHe b 4>hjioco(J)ckoh noa- 
noaBe 3TMX npoõaeM, b cbmhx STHaecKHX 
npeflnocbuiKax fljia hx pa3pemeHHa. A bhhh- 
Mbie TeaeHHa b ropHcnpyneHHHii OKa3biBaioT- 
ca Jinmb npoíioaaceHHeM jpyrax, HeBHflHMbix 
TeaeHHM, CKpbiBaroiimxca rayõoKO b 3THae- 
CKHX yõexjieHHax hjih npeapacnoaoaceHHax. 

M. A. IloKpoecKuü 
«OcHoeHbie npoõJieMbt epancdaHCKOio npaea» 

1. CTapaH «ropHcnpyaeHiiHH noHHTHÍí» B03HHKJia eme y phmjmh h 
nojiymnia 6aecTHiiiee npoaojixeHHe b Tpyaax npc.acTamrrejieH hcmcu- 
koíí HCTopiinecKOM mKOJibi npaBa. Ee ochoboh 6hjih npaBHJiLHO cocTaB- 
jieHHbie lopH/iHnecKHe noHímra h hx nocjie.nyiomafl KJiaccHc|mKai],Hfl. 
Ho yace bo BTopoíí nonoBHHe XIX b. lopucTaM CTajio hcho, mto shhhtmh 
^ orMaTHnecKOH lopHcnpyaeHpHeH, H3yneHHe npaBHji npaBonpHMeHe- 
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hhh h TOJiKOBaHHH 3aKOHOB nojie3Hbi Ha 3Tane HanajibHoro H3yqeHHfl 
npaBa, ho HegocTaTOHHbi npn pa3pemeHHH cjiojkhhx ropnnHHecKHX ,ac.n. 
B KOHue XIX b. noHBHJiacb «JopHcnpyaeHpHH couHajibHbix omome- 
hhh», hjih couHOJioranecKoe HanpaBJieHHe b npaBe. OHa CTpeMHJiacb 
CÕJIH3HTb npaBO H >KM3Hb H >KM3Hb H npaBO. OflHHM H3 nepBHX pyCCKHX 
npaiiOBenoB, HanaBiHHX raHHMaTbCH «npaBOM b jkh3hh», 6bui C. MypoM- 
neB 1 . IlpHinjio oco3H3HHe: npaBHjibHoe npHMeHeHHe HopM 3aKOHa — 
3TO HHCTO pCMCC.TCHHaa CTOpOHa K)pHCnpV7ICHII.MIl, IIOCJTGJIHHH XlOJI>KH3 
BCTynHTb Ha 6ojiee umpoKHH nyrb nomaHHH coHHajibHoíí >kmbhm h yna- 
CTHH B ee COBepmeHCTBOBaHHH. H BOT TO ma B03HHKJia HeOÕXO^HMOCTb, 
lipilMCHHH ([) Hfl OCO(f)CKHC n03.X0.Tbl, HOTHHTbCH Ha HOByiO BbICOTy. 

KoHeu; XIX — Hanaro XX b. — sto BpeMH pacpBeTa (J)hjioco(J)cko- 
npaBOBbix HccjieflOBaHHÍí b oõJiacTH lopHcnpyaeHHHH. O/ihoh H3 ca- 
Mbix HHTepecHbix paõoT Toro BpeMeHH, nocBameHHbix cooTHomeHHio 
lopHcnpyaeHHHH h (Jjhjioco(|)hh b pyccKoíí jiHTepaType, 6buia CTaTbH 
E. CneKTopcKoro, KOTopbiH noacejiaji, htoõbi lopHCTbi oõpaTHJin ca- 
Moe cepbe3Hoe BHHMaHHe Ha <J)hjioco(J)hio 2 . 

OcoõeHHO MHoro noHHTHbix h 6jih3khx hm npoõjieM h npneMOB 
HCCJie^OBaHHH ropHCTbl MOryT OÕHapyXHTb B OÕJiaCTH MeTa(|)H3HKH. 
Moxho BcnoMHHTb onpe/iejieHHe MeTa(|)H3HKH Aphctotcth: yiemie o 
õbiTHH, cymeM 3 . ApHCTOTejuo He 6buio paBHbix no CHJie npoHHuaTejib- 
HOCTH H no CnOCOÕHOCTH C03flaBaTb nOHHTHH, KOTOpbie nOKpbIBajIH 
bck) fleíícTBHTejibHOCTb. EMy npHHaflJieacHT nepBeHCTBO b cjiopMHpo- 
BaHHH nepBHHHbix OHTOJiorHHecKHX noHHTHH «6brrae», «cymee», 
«B03M0XH0CTb» H «TeHCTBHTeJIbHOCTb». ApHCTOTeJIb nHCaJI, HTO ÕOJIb- 
iHHHCTBO nepBbix (J)hjioco(J)ob CHHTajio sjieMeHTOM h HanajioM Bcero 
TOJibKO MaTepHajibHbie Hanara, a hmchho to, H3 nero coctoht Bce Be- 
luh, H3 nero KaK nepBoro ohh bo3hhk3iot h bo hto xax b nocjieTHee 
ohh, noTHÕan, npeBpamaioTCH, npnneM cymHOCTb xoth h ocTaeTCH, ho 
H 3MeHneTCH b cbohx npoHB.icHHHX. H noTOMy ohh nojiarajiH, HTO HH- 
hto He B03HHKaeT h He Hcne3aeT, h6o ecTecTBO (per se) Bcepua coxpa- 
HneTCfl. ApHCTOTeJIb CHHTaji, hto õbiTiie caMO no ce6e (per se) npnnH- 
cbiBacTCM BceMy TOMy, hto oõojHaHacTca nepei (|)op\ibi KaTeropnajib- 
HOTO BbICKa3bIBaHHH, HÕO CKOJIbKHMH CnOCOÕaMH JieJiaiOTCH 3TH 
BbICKa3bIBaHHH — B CTOJIbKHX JKe CMbICJiaX o6o3HaHaeTCH ÕbITHe 4 . 


1 Cm.: MypoMuee C. Oreprai oõmeft Teopioi rpaJKHaHCKoro npaBa. Hacib nepBaa. M., 1877. 

2 Cm.: CneianopcKuú E. tOpncnpyfleHLUM h (J)hjioco(J)hh. 

3 Cm.: ApucmomeAb. MeTa(J)H3HKa / nep. c rpen. /7. ff. Elepeoea h B. B. Po3üHoea. M., 
2000. C. 118. 

4 Mepaõ MaMapflaniBHJiii oOpamii BHHMaHne Ha MeTa(j)H3HHecKMe HeB03M0XH0CTH 
H3bIKa. «3™ HeB03M02CH0CTH CymeCTByiOT M B peaUbHOCTH, H npH BCTpene C HHMH, — 
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A TaK K3K OflHH BbICKa3bIBaHH5I o6()3Ha'iaK)T CyTb BCIHM, flpyrae — Ka- 
'icctbo, HHbie — KOJinqecTBO, HHbie — OTHomeHHe, HHbie — aeiícTBiie 
hjih npeiepneBaHHe, HHbie — «me», HHbie — «Korjia», to coo6pa3HO c 
KaXflblM H3 HHX Te JKC 3Ha'ICHHH HMeeT H ÕblTHC. 

BbiTHe h cymee 03HanaK)T... hto oaho ecTb b bo3mojkhocth, npy- 
roe — B fleííCTBHTejIbHOCTH. ApHCTOTeJIb nOHCHHJI 3Ty MbICJIb C.ieaVK)- 
IHHM 0Õpa30M: Mbl TOBOpHM «3TO ecTb BHJTR TTT ee H npo BHaíIIIiee B B03- 
MOJKHOCTH, H npO BH.JHLLieC B .TCMCTBHTC.IBHOCTH» 1 . 

3to BbicKa3biBaHHe mojkct õbitb oTHeceHO k xapa ktc p hcth kc npaBO- 
boíí peajibHOCTH, b KOTopoH õbiTHCM hbjTmctcsi h BOJMO>KHoe npaBOMep- 
Hoe noBe^eHHe, omicaHHoe b HopMax oõbCKTii bhoto npaBa, h cyõbCK- 
THBHoe npaBO, B03HHKaiomee Ha ocHOBe HopM oÕBeKTHBHoro npaBa, h 
peaJIH3aHHH Tex B03M0JKH0CTeH, KOTOpbie COCTaBJHHOT COflepjKaHHe 
cyõbeKTHBHoro npaBa. MeTa(j)H3in<e, KOTopyio Hepe,iKO oToxmecTBJimoT 
C (|)H.aOCO(t)HeÜ, 6jIH3KO nOHHTHC ohtojiothh 2 . 3tot TepMHH BBeJI Ana- 
pOHHK Po^OCCKHH — CHCTeMaTH3aTOp npOH3BC,aCHHÍÍ ApHCTOTCJTH. Oh 
H a3Baji MeTa(J)H3HKOH rpynny TpaKTaTOB ApHCTOTejia o «6mthh caMOM 
no ce6e». ApucTOTe.ib nocTpoHJi KJiaccM(t)HKaiiHK) HayK, b kotopoh nep- 
Boe no 3HaneHHio n ueHHOCTH MecTO 3aHHMaeT Hayxa o 6mthh kbk Ta- 
kobom, o nepBbix Hananax h npiBiMHax Bcero cymero, «nepBan 4>hjioco- 
cJjhíi». B OTJinme ot «BTopon <J)hjioco(J)hh», t. e. «<|)H3hkh», «nepBaii 
(J)HJIOCO(J)H5I» paCCMaTpHBaeT ÕbITHe He3aBHCHMO OT KOHKpeTHOTO co- 
enHHeHHH MaTepnn h <|)opMbi, ot HBHxeHHíi ocjiopMjieHHOH MaTepnn. 
MeTacJ)H3HKa, coniacHO ApHCTOTejiio, HBJineToi caMOH ueHHOH H3 HayK. 
OHa cymecTByeT He KaK cpeacTBO, a kbk uejib nejioBenecKOH xch3hh h 
hctohhhk Bbiciiiero HacjiaxucHHH. MeTac[)H3HKa He ynoMHHaeTCH y 
ÜJiaTOHa, Ho (|)aKTH i iecKH npHcyrcTByeT b ero hjichx KaK cnepHajibHbiH 
MCToa. He KJiaccw(|)HHHpyH, iio,to6ho ApHCTOTejuo, «MyapocTH» Ha pa3- 
jiHHHbie HayKH, ILiaTOH b pane flHajioroB .aacT ormcaHitH Bbicmero THna 
3H3HH5I, BOCXOaHHierO OT 3 VI n H p H ' IeC KO lí peajibHOCTH K ÕeCTeJieCHbIM 
cymHOCTHM no HcpapxwiecKoií «.lecTHHue» nomiTHH 3 . 

Ceüaac o6m,enpH3HaHO, hto õbiTHe iipejicTaB.nMCT coõoh ejin hctbo 
npomejiHiero, HacToumero n õyaymero. 3Ta Mbicjib 6epeT Hanajio b 
«H cnoBejiH» ABrycTHHa. Oh nncaji: ecjra 6bi HHnero He npHxoflHJio, 


nHcaa M. MaMapaamBHJiH, — (jmjiocoíj) oõmhho aoõaBJiaeT flpyrae CTpaHHbie cjioBa. 
JlaTHHHHe ynoTpeõJMJiH, HanpHMep, cjiobo perse — “KaK TaKOBoií”. 3tot orreHOK Tpya- 
Ho ynoBHTb. Ho Korna ohh xoTenii BbicKa3aTB KaKyro-TO TpyaHoyjioBHMyro Mticjib otho- 
CHTejibHO peajibHOCTH, to aoõaBJiHJiH “ perse ”» (MaMapdaiueuAU M. K. ScTeTHKa Mbim- 
jieHHH. M., 2000). 

1 Apucmomejib. MeTac})H3HKa: b 4 t. M., 1975. T. 1. C. 71—75. 

2 Cm.: HoBau (jffljiocoíjicKaii BHiiHKJionejiHH: b 4 t. M., 2010. T. 2. C. 541. 

3 TaM xe. 
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to He õhuio 6bi iipoiueamcro. a ecjiH 6bi HHaero He npoxoaHJio, to He 
6buio 6bi õyaymero, a ecjiH 6bi hhmcto He 6buio aciá ctbhtc.t lho cyme- 
CTByiomero, to He 6buio 6bi h HacToamero BpeMeHH. B aeM xe cocto- 
ht cymHOCTb nepBbix flByx BpeMeH, t. e. npomeamero h õyaymero, ko- 
raa h iipo mea mero yxe HeT, h õyaymero eme HeT? Mto >kc KacaeTca ao 
HacToamero, to, ecan 6bi oho Bceraa ocTaBajiocb HacToamnM h hhko- 
raa He nepexoanao H3 õyaymero b npomeamee, oho He 6buio 6bi Bpe- 
MeHeM, a BeaHOCTbio 1 . 

BbiTHe K3K TaKOBoe npeacTaBaaeT aaa TeopHH no3HaHHa npoõjie- 
My, noHTH HHKor.ia He pa3pemHMyio. Ho aaa MeTa(J)H3HKH õbithc bo- 
oõme h fibiTHC ee cneuHaabHbix oõbeKTOB, kbk 6bi ohm hm õbuiH HeBe- 
pOHTHbl, COMHeHHH He BbI3bIBaiOT, nOCKOJIbKy JlIí r A Hee, KaK Bbipa3Ha- 
ca H- Ckot, noHaTHe õbiTHa ecTb nepBoe acHO no3HaBaeMoe noHaTHe. 

E. CneKTopcKHÍi OTMeaaa: TaK kbk õbithc KaK TaKOBoe HenBÕe>i<HO 
ripeanoaaracT Bepy b Hero, MeToaoaoraa \ieTa(j)it3HKH — oto MeToao- 
jiorHa Bepbi b OTaHMHe ot MeToaoaoTHH HayKH, t. e. MeToaoaorHH 
onbiTa H aoKaaaTeabCTB. OõbeKTbi \ieTa(|)HBHKn, t. e. õyKBajibHO y ie- 
HHa o CBepxbecTecTBeHHOM, HaxoaameMca 3a npeaeaaMH toto, mto 
moxho oÕHapyxHTb b peajibHOM MHpe, MHpe Bemeíí, BbixoaaT 3a npe- 
aeabí ecTecTBeHHoro b CMbicae KaK (|)aKTHH hocth , peajibHOCTH, TaK m 
aoKa3aTejibHOCTH. Ohm He MoryT õbiTb hm aoKa3aHbi, hm noKa3aHbi, 
no KpaHHeií Mepe TaKHMM nyraMH, KOTopbie MoryT õbiTb npoBepeHbi 
BCaKHM COMHeBaiOmHMCa. 

TaKMM o6pa30M, nncaa E. CneKTopcKHÍi, B3aTbiH c cyõbeKTHBHOH 
CTOpOHbl MHp MeTa(|)H3HKH — 3TO MHp Bepbl, B3aTbIH C OÕbeKTHBHOH 
CTopoHbi — 3 to MHp õbiTHa npeaMeTOB, BbixoaauiHX 3a npeaeabí Haya- 
Horo onbiTa. BnojiHe jih ayxa 3TOMy Mnpy MHp lopHcnpyaeHpHH? 
lOpHCTbi, aioõamHe meroaaTb cbohm peajiH3MOM, KOHeaHO, peum- 
TeabHO OTBepraioT KaK MeTa(J)H3HKy Booõme, TaK h MeTa<|)M3MKy 
lopHcnpyaeHLtHH b aacTHOCTH. Ho npn stom ohh ynycKaioT H3 BHay, 
hto ecTb aBa peajiH3Ma — peajiH3M 3MnHpHHecKoíí, onbiTHOíí HayKH, 
HHaero He npH3HaiomeH, KpoMe <|)aKTa, h peajiH3M MeTa<|)H3HKH, npn- 
HHMaioHieH 3a KOHKpeTHbie (JiaKTbi npeaMeTbi cboch Bepbi. Ohh ynyc- 
KaioT H3 BHay, a to ohh caMH caHHiKOM aacTO npHÕJiHxaioTca k pea- 
jiH3My BToporo Tuna. Ohh He 3aMeaaioT, mto hx peajiH3M BecbMa aacTO 
HanoMHHaeT «peaaH3M» Tex cxojiacTHaecKHX MeTa(|)H3HKOB CpeaHeBe- 
KOBbH, KOTopbie B OT.THMHC OT HOMHH3JIHCTOB npH3HaB3JIH 3a yHHBep- 
cajinaMH, 3a OTBJieaeHHbiMH noHaTHaMH peaabHoe, KOHKpeTHoe 6bi- 
THe, to, hto no-HeMeuKH TaK xopouio nepeaaeTca caoBOM Dasein. 

1 Cm.: AeeycmuH. McnoBeab, XI, 14. Ahtojiothh mmpoboh (J)hjioco(J)hh: b 4 t. M., 
1969. T. l.C. 582-588. 
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Mnp npaBa — sto cobccm ocoõbih Mnp, xax 6bi HaflCTpanBaioniHH 
lopHcnpyaeHHHio Ha a 3MnnpHnecKOH jieHCTBHTejibHOCTbio, npHneM 
OHa oneHb mnpoKO nojib3yeicn He Tojibico npeanocbuiKaMH HpaBCT- 
BeHHoro XH3HenoHHMaHHH, KOTopbie npH HenpeMeHHOM xejiaHHH 
MOJKHO npH3HaTb BCepeJIO MeTa(f)H3HHeCKHMH, HO H HejIbIM pfl^OM 
npe3yMnuHH, KOHCTpyKUHH h 4>hkhhh, BecbMa gajieKHX ot 3MnnpH- 
mcckoh aencTBiiTenbHOCTH 1 . 

^jin noHHMaHiia npaBOBOH peajibHOCTH b KOHTeKCTe MeTa<|)H3HKH 
HMeeT 3HaneHHe oÕHapyxeHHoe M. K. MaMapaamBHJiH pa3jraneHHe 
peajibHOCTH H KaXHMOCTH. 

Kona MaMapuaniBHjiH roBopHJi o KaxHMOCTH h o tom, mto ecTb Ha 
caMOM flejie (peajibHOCTb), h ct3bhji Bonpoc, OTKyna Booõme nouBjra- 
eTca TaKoe pa3jmneHHe, to oh Hcnojib30Baji flpeBHKHO MeTa(J)opy, 
BHyTpH KOTOpOH H COflepXHTCH BCH (|)H.IOCO(|)HH, — 3HaMeHHTyiO mia- 
TOHOBCKyio nemepy. MaMap/iamBHJiH npejuiaraeT npe^cTaBHTb ce6e, 
hto y Bac CBH3aHbi pyKH h Hora, a rojioBa 3aKpeiuieHa b onpejiejieHHOH 
no3Hu;HH TaK, hto bh He MoxeTe ee noBepHyTb. B3 tjiíhi HanpaBJieH 
npaMO Ha rjiyxyio CTeHy KOMHaTbi. M Ha Hee xe H3-3a Baineií cnHHbi c 
noMoinbio HCTOHHHKa CBeTa iipocuHpytoTCM TeHH npe.TvieTOB. Ho, no- 
CKOJibKy Bbi CBH3aHbi, y Bac HeT bo3moxhocth coBepmaTb KaKHe-TO 
aeHCTBHH, H, MOJKCT ÕbITb, lipOIÍaCT CTO JieT, npCXaC MCM ÕyaeT OÕHa- 
pVXCHO, MTO BCe-TaKH ecTb KaKOH-TO HCBHflHMblH BaM HCTOMHHK CBe¬ 
Ta, KOTopbiíí nagaeT Ha npe^MeTbi, h Tor^a TOjibKO CTaHeT hcho, hto 
TO, HTO Bbl BHZIHTe, — TOJIbKO HX TeHH. A TaK Bbl BnojiHe MoxeTe npH- 
HHMaTb 3TH TeHH 3a peajibHOCTb, nOCKOJIbKy OHH HBHXyTCÍI. «3 to h 
ecTb njiaTOHOBCKaa MeTacjiopa nejioBenecKOH xh3hh, TaK KaK mh Ha- 
xo^HMCH, — nHcaji M. MaMap/iamBHJiH, — b nemepe caMHX ce6n, ec- 
jih Mero-To He aejiaeM h He mmcjihm. Hama >kh3hb noflOÕHa nemepe, b 
KOT opoíi mm bhjihm jramb TeHH, He 3Haa, hto ecTb hctohhhk CBeTa, 
na/iaioinHH Ha npe^MeTbi, n He HMea bo3moxhocth yBHjieTb stot hc- 

TOMHHK». 

3Ta MeTa([)opa oõpncoBbiBaeT cmyanHio mmcjih, Koraa MbicjiHTb — 
3HanHT onepnpoBaTb pa3JiHneHHeM Mexjiy KaxymHMCH h tcm, hto 
ecTb Ha caMOM flejie. MbicjiHTb moxho h HyxHO TOjibKO cymecTByio- 
mee, TeHH Bejm He cymecTByioT, ohh OTpaxeHHH, cymecTByeT mto-to 
J ipyroe. ÜO MHeHHK) (jlHJIOCOtjia, OH MOXeT TOJIbKO KOHCTaTHpOBaTb, 
TOjibKO onncbiBaTb, mto He H3 onbiTa Me.ioBCK y3HaeT pajjnmne Mexay 
KaXyiIIHMCH H JieHCTBHTeJIbHbIM 2 . EcJIH 6bl neJIOBeK HMeJI TOJIbKO 
onbiT, oh HiiKoraa 6bi 3 toto He y3Har (rojioBa-TO CTporo 3a<|)HKCHpo- 


1 Cm.: CneKmopacuü E. lOpiicnpyfleHmra h (})HJioco(t)HH. C. 79, 80. 

2 Cm.: MaMapdauiewm M. K. YKa3. com. C. 55, 56. 
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BaHa, noBepHyTbca Ha3aa hcbo3moxho!). Ho noKa3aTb, OTKyaa sto 
npHxoflHT, t. e. K3K Bce xe cjiyHHjiocb, htg oh y3Haji, me peajibHOCTb, 
a me KaxHMOCTb, ocTaeTcn TaiÍHCH, KOTopyio moxho TOJibKO npiiHaib 
KaK cjiyHHBmHHca (JiaKT. B TaKHX cjiynaax pejiHrH03Hbie jnoan tobo- 
pxr: «Haao npMHMTb sto 3a OTKpoBeHHe», t. e. b Hac ecTb hchto h mm 
oco3HaeM, hto He caMH y3HajiH 06 stom. OTKpoBeHHe, no mhchhk» 
(J)HJIOCO(|)a, aeííCTBHTejIbHO, HeflOCTHXHMO HeJIOBeneCKHMH CHJiaMM, 
Ho TeM He MeHee oho HBjiaeTCfl HaM. Omjioco(|) npHHHMaeT Taxoro po- 
/i;a BeiiiH 3a (f)a«T, He nbiTancb oTBeTHTb, CTKyaa oh. 

ílajiee MaMapaaiíiBHjm aajiaeTCH BonpocoM: iiobcniv nejiOBeK mmc- 
jiht h BocnpHHHMaeT peajibHOCTb b TpexMepHOM npocTpaHCTBe? H ot- 
BenaeT, hto b stom cjiynae mm Toxe MoxeM JiHiHb cocjiaTbca Ha ycT- 
poíicTBO HejioBenecKOH nyBCTBeHHOCTH, KOTopaa pacnojioxeHa npo- 
CTpaHCTBeHHO TpexMepHO, Ho OTBeTHTb Ha Bonpoc «noneMy?» He b 
COCTOHHHH. EcTb HCHTO, HTO HeJIOBeK JieJiaeT, a ecTb HCHTO, HTO aejia- 
eTca KaK 6 m caMO coõoh. Ho KaKHM o6pa30M sto moxho noHHTb? l Ito 
T aKoe «caejiaTb»? CaejiaTb, rpyõo roBopa, chhttct MaMapaaniBHJiH, — 
3 to cyMeTb cocTaBHTb no nacTHM. Ecjih hto-to moxho caeaaTb TaK, 
to moxho, bhjihmo, caenaTb h HHane. A MOXHO JIH CfleJiaTb, HanpH- 
Mep, HHane, no-HHOMy aKTM Hameíí nyBCTBeHHOCTH, KOTopaa pacno- 
jiaraeT npeuMeTM b TpexMepHOM npocTpaHCTBe? Hejib3a. noneMy? 
noTOMy HTO He mm caejiajm sto BocnpHHTHe, He cocTaBJiíuiH ero no 
HaCTHM. 

HTaK, (J)hjioco(|) pa3jiHHaeT KaxHMOCTb, h OHa ecTb hchto, hto 
npoHcxoflHT c to6oh, Koraa kto-to «noacoBbiBaeT» Te6e HHfjiopMa- 
HHio, h ecTb HCKOTopan oõjiacTb, b KOTopyio mm BCTynaeM, eCJIH caMH 
Haa COÕOÍÍ HTO-TO npOH3BejIH H C H3MH HJIH B HaC HTO-TO CfleJiaJIOCb, H 
MM OKa3aJIHCb H3MeHeHHMMH, JipYTHMH. 

B coaepxaHHH onbiTa, no MHeHHio (Jmjiococjia, Hejib3H y3HaTb pa3- 
HHiiy Mexjiy KaxHMOCTbio h peajibHOCTbio, cjieaoBaTejibHO, b HeM 
npMcyTCTByeT He3aBHCHMbm ot aHTponojiorHHecKoíí npnpojibi, ot 
H aiiiHX KanecTB h cbohctb, BKJHOHaa Harny cnocoÕHOCTb mmcjihtb, 
3JieMeHT. Ee Toxe HeaocTaTOHHO, npncyTCTByeT k3koh-to apyroH 
3jieMeHT. Hto sto 3HaHHT, hhkto He 3HaeT. Ho hmchho b HeM moxho 
nocMOTpeTb Ha ce6a BHaamero h pa3jiHHHTb ce6a h CBoe cymecTBO- 
BaHHe. 

11o.ibiTOXM Baa , MaMapaamBHJiH yTBepxaaeT: ecTb hchto, hto mm 
MoxeM c.ae.iaTb, h ecTb to, hto mm cae.aaTb He MoxeM, xoth sto acjia- 
ctch b Hac, c HaniHM ynacTHeM, HO He HaMH. Bbcjiíj pa3jiHHeHne Mex- 
ay peajibHOCTbio h KaxHMOCTbio, MaMapaamBHJin laMciaeT, hto caMa 
h aea 3Toro pa3JiHHHH He MoxeT B03HHKHyrb H3 onbiTa. (CBeT naaaeT 
Ha npeaMeTM — mm cmotphm Ha 3KpaH h TeHH BocnpnHHMaeM KaK 
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iipeavicTbi.) Heicro noacoBbmaeT HaM tchh b Kanecrae npeavicTOB pe- 
ajiLHoro MHpa. Kbht b tbkom cayiae cKa3an 6 bi: «Hamn npc.acTaB.ae- 
hhh HaMH HrpaioT». Mbi nojiaraeM, mto bhahm, a b aencTBMTC.abHOCTH 
H3 KaKoro-TO apyroro MHpa, KOTopbiíí mm He 3HaeM (TaK KaK He 3Ha- 
eM, OTKyaa CBei), kto-to npoH3BoaHT b Hac Heicne coctohhhh, Kaxy- 
iiuiecH HaniHMH npe,icTaB.ae hhhmh, h h rpaeT c HaMH. 

KaxHMOCTb b aaHHOM cjiynae ecTb hcmto, mto kbk 6h npoH3BoanT- 
ch b Hac HeKHM co3HaiejibHbiM cymecTBOM. IIjiaTOH HejioBenecKHH 
nyTb npe.acTaB.aH.a kbk nyTb cnaceHHH hjih ocBoõoacaeHHíi hmchho ot 
3toh Hrpbi. OKaaaTbCH mc.tobckom jjjm Hero 03Haaajio npeKpaTHTb 3Ty 
nrpy, BbinacTb H3 Hee, mto6h toõoh He nrpaji apvroM MHp. 

3Ty ace CHTyapHio MaMapaaniBHaH Ha3biBaeT «CHTyaHHeít, Koraa 
yace no3flHO»‘. YnpomaH, oh pacniH(J)poBbiBaeT ee TaK: h peniHJi mto-to 
noavMaTb, a y>Ke noayviaaocb, noTOMy mto cjihhikom iioaaHo! Mto 3Ha- 
hht no3flHO? OhjiocoíJ)hh roBopHT: nejioBeK noHHMaeT to, mto oh cno- 
coõeH c^ejiaTb caM. A b AaHHOM cjiynae TeHH, npHHHMaeMbie HaMH 3a 
BeuiH, He mm cae.aa.au, h iiobtomv He mo>kcm hx noHMTb, TaK KaK cae- 
aaa kto-to apyroít, HeKaa Taímafl HHCTaHHHH, KOTopaa nrpaeT HaMH 
nocpeacTBOM Harnnx npeacTaBaeHHH. Yxe npoH3omao hto-to — 
no3aHO. 3Ty Mbicab MaMapaauiBHaH Bbipa3Ha c noMombio couHaab- 
HO-noaHTHHecKOH MeTa(|)opbi, HMeiomeH OTHomeHHe k noHHMaHHio 
npaBOBOíi peaabHOCTH: «CanuiKOM no3aHO n Heab3fl 6biTb rpaxaaHa- 
mh aeMOKpaTHaecKoro ycTpoMCTBa, 3axoTeTb h õbitb hmh. I loaaHO, ec- 
a h yxce He 6 buih. B stom bch anaeMMa. TpaxcaaHaMH HBaaioTCH Te 
rpaacaaHe EBponbi, KOTopbie yace aoõpyio tbichmv aeT HBjiaiOTeH TaKO- 
BblMH. B OTaHHHe OT HaC OHH VyKC B TpaaMUHM. 3 tO He OTBeT Ha TO, '[TO 
ae.aaa b h Mero He ae.aaTb. Ho TaK cymecTByeT CTpaHHbiíí napaaoKC ot- 
HOCHTeabHO Toro, mto HBafleTCH HCTopnen, õbiTHeM» 2 . 3Ta MeTaijaopa 
yxe 6biaa Hcnoab30BaHa HaMH paHee, ho ToabKO Tenepb b KOHTeKCTe 
MeToaoaorHH Bepbi CTaHOBHTca noHHTHa Bca rayÕHHa btoh mmchh, 
UMeiouiaa orpoMHoe 3HaaeHHe aJifl noHHMaHM 3aKOHOMepHOCTeíí 
KOHCTHTyuHOHHO-npaBOBOTO npocTpaHCTBa, o mcm pcMb noiiaeT b ra. 3 
HacToameíí khhth. 

2. PaHHHe 6ypxya3Hbie peBoaioHHH h peaHTH03Hbie bohhm b Eb- 
pone noaymaH OTpaxeHHe b (J)Haoco<|)HH npexae Bcero b <|)OKycH- 
poBKe Ha naee npaB McaoBCKa. ÜOHBHaacb HOBaa OHToaoninecKaH Ha- 
xoaKa — naea o tom, mto cymecTByeT rayõoKaa B3an\iocBH3b \iea<ay 
npaBaMH aeaoBeKa. AHaaH3, npoBeaeHHbm H3BecTHbiM pocchííckhm 
(J)H aoco(J)OM npaBa 3. IO. CoaoBbeBbiM, yõexaaeT b tom, mto pe3yab- 

1 Cm.: MaMapdauiewiu M. K. YKa3. com. C. 65. 

2 TaMxe. C. 65—66. 
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TaTOM peJIHrH03HbIX BOHH, npM3HaHMM CBOÕOflbl COBeCTH CTajIO yiia>KC- 
HHe Booõme npaB neaoBeKa 1 . Ilo ero cnoBaM, «3anaaHoeBponeíícKoe 
oõmecTBO He npoBajiHJiocb b õojioTHyio Tonb õecnpHHpHnHOCTH» 2 , 
HanpoTHB, H^eíÍHbiH KpH3HC conpoBoxaaaca 3apoxaeHHeM hoboh 
HeHHOCTHO-HOpMaTHBHOH CHCTeMbI — CHCTeMbI npaB0C03HaHHÍI, oc- 
HOBHblMH KOMnOHeHTaMH KOTOpOÍÍ CTaUH! a) OÕOCTpCHHOe BHHMaHHe 
k npoõJieMaTHKe pacnpeaeaHTeabHoíí h KapaTejibHoíí cnpaBeaaHBO- 
cth; 6) pa3BHTiie aeaoBOH bthkh, KyjibTypbi coõaioaeHHn 0633a- 
TejibCTB no floroBopaM («BeKceabHoír hccthocth», no BbipaxeHHio 
K. C. AKcaKOBa); b) naen HeoTHyxaaeMbix npaB n CBo6oa, KOTopbie ot 
poxaeHna ripiiHapaoKaT neaoBeKy KaK ero ecTecTBeHHbie npaBa 3 . 

F OpHHJIOM, B KOTOpOM BblKOBbIBaJIOCb 3THHeCKH 6e33aBeTHOe 
npaBoco3HaHne, 6buia 6opb6a 3a CBo6oay coBecm (XVII b.). Macca 
aioaen, OTna3Bma3ca b nejioBeKOjnoõnn Kaxaoro H3 xpncTnaHCKHX 
BeponcnoBeflaHHH, ayxoBHO oxHBaaa õaaroaapa HaaKomjieccHOHaab- 
Hon naee npaB neaoBexa 4 . IleHTpajibHoe MecTO b stom HHTeaaeKry- 
ajibHOM CTpeMjieHHn npnHaflJiexHT flx. JloKKy. Ccbiaaacb Ha tji. V 
«3thkh» ApncTOTejia, OoMa Akbhhckhh yrBepxaaa: He Bce H3 Toro, 
hto ycTaHOBJieHO nejioBenecKHMH 3aKOH3MH, nponcxoaHT ot ecTecT- 
BeHHoro 3aKOHa. üoaoTKHTeabHoe npaBO 3BJiaeTC3 npoTHBonoaox- 
hmm njieHOM aejieHHH no OTHOineHnio k ecTecTBeHHOMy npaBy. 06- 
mne Hanajia ecTecTBeHHoro 3aKOHa He Moryr canHaKOBO npnjiaraTbcn 
Ko BceM no npnnnHe 3HannTejibHoro pa3Hoo6pa3na aea neaoBene- 
ckhx 5 . Haxoaacb noa nonra noaHbiM BanaHneM ApncTOTeaa, OoMa 
Akbhhckhh CHHTaa, hto c tohkh 3peHna ecTecTBeHHoro npaBa Bce 
npHHaaaeacHT Bory, a noTOMy HHCTHTyT npaBa coõctbchhocth ecTb 
yipoKacHHe neaoBenecKoro 3aKOHa. Ho npn stom oh aoõaBaaa: oaHa- 
Ko, ecan nacTHaa coõcTBCHHOCTb He BbneKaeT H3 ecTecTBeHHoro npa¬ 
Ba, OHa BMecTe c TeM n He npoTHBopennT eMy. H sto 6bia mar Bnepea 
ot yneHna nepBbix otiiob IJepKBH. Heaecoo6pa3HOCTb npaBa co6ct- 
BeHHOCTH OoMa Akbhhckhh oõocHOBbiBaa tbk: a) Kaxabiíí npnaaraeT 
6oabme Tpyaa k TOMy, hto eMy npHHaaaeacHT, 'ie\i k nyxoMy; 6) rpaac- 
aaHCKHÍí nopaaoK oõecnenHBaeTca aynme Bcero, Koraa Kaxabm ao- 
BoabCTByeTca TeM, hto npHHaaaeatHT eMy 6 . 

1 Cm.: Cojioebee 3. IO. KaTeropnnecKHM HMnepaTHB HpaBCTBeHHOCTH h npaBa. M., 
2005. C. 170, 172. 

2 CoAoebee 3. IO. OeHOMeH JloKKa // ripournoe TOJiKyeT Hac: (onepioi no hctophh 
( j)HJioco(j)HH h KyjibTypw). M., 1991. C. 129. 

3 TaMxe. 

4 TaMxe. 

5 Cm.: 0omü Akbuhckuu. CyMMa TeojiornH. M., 2012. C. 338, 339. 

6 Cm.: UlepmeHeeuu F. 0. Hctophh (t>HJioco(J)HH npaBa. CIT6., 1907. C. 170. 
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O.iHaKO BcpHcvicM k JIxc. JloKKy. noxajiyíí, Jiyqme Bcex ohchhji ero 
3acjiyrn 3. IO. CojioBbeB: «JIokk OKa3ajicn bcjihkhm TOJiKOBaTejieM 
Hapoxmaiomeroca npaBoco3HaHHH, cyMeBmHM 3a(J)HKCHpoBaTb h bh- 
CKa3aTb TaKHe ero ycTaHOBKH, KOTopbie He TOJibKO coxpaHHJiH cboio 
coHHajibHyio aeHCTBeHHOCTb Ha npoTuxeHHH Bcero XVIII ctojicthh, 
HO B M3BeCTHOM CMbICJie BOOÕHie OKa3aJIHCb “HaBeHHbIMH”. HoJIHTH- 
KO-npaBOBbie cyxaeHHH JIoKKa He Moryr hh cocTapHTbcn, hh OTMe- 
peTb ao toh nopbi, noxa bo BceM MHpe He yTBepflHTca HHCTHTyTbi 
rpajKflaHCKoro oõmecTBa, Hanajia KOHCTHTyuHOHajiH3Ma h pa3_aejieHiBí 
BJiacTH; noxa He nepecTaHeT pa3BHBaTbca h OKa3biBaTb CBoe hopmh- 
pyiomee B03fleHCTBHe Ha copHajibHO-nojiHTHHecKyio npaKTHKy koh- 
HenpHH npaB nenoBeica» 1 . 

OHJioco(|)CKO-npaBOBbie h pen Terejin, a 3aieM h K. Mapxca bo3- 
hhkjih bo MHoroM 6jiaro,o;apH JloKKy, ocoõeHHO ero paccyxfleHHHM o 
coõcTBeHHOCTH. B rji. 5 KHHm JIoKKa «JlBa TpaKTaTa o npaBJieHHH» B 
CBepHyroM bhtc coaepxHTCfl 3 h a w h Te n b h an 'iacTb (J)hjioco(|)hh npaBa 
l ere.iH. JIokk nucaji: «Xoth 3eMJin h Bce HH3HiHe cymecTBa npHHa^jie- 
xaT cooõma BceM jhoahm, Bce ace KaxabiH nejioBeK oõJiaaaeT HeKOTO- 
poíí coõcmeeHHOcmbio, 3aKJHOHaK>meíícH b ero coõctbchhoh AUHHoemu, 
Ha KOTopyio hhkto, KpoMe Hero caMoro, He HMeeT HHKaKHX npaB. Mbi 
MO>KCM cKa3aTb, hto mpyd ero Tejia h paõoma ero pyK no caMOMy crpo- 
roMy cieTy npriHaflJiexaT eMy. Mto 6bi to rua mcjtobgk hh H3BjieKaji H3 
Toro COCTOHHHH. B KOTOpOM npHpOfla 3TOT npe^MeT C03flajia h coxpa- 
HHJia, oh coneTaeT ero co cbohm TpyaoM h npHcoeflHHaeT k HeMy He- 
hto npHHaflJiexamee jihhho eMy h TeM caMbiM aejiaeT ero CBoen co6- 
cmeeHHOcmbio. TaK KaK oh bbibouht stot npeavieT H3 Toro coctohhhh 
oõmero BJia^eHHH, b KOTopoe ero noMecTHJia npupona, to ÕJiaroflapa 
CBoeMy mpydy oh npncoeziHHMCT k HeMy hto-to TaKoe, hto HCKjnonaeT 
oõmee npaBO Hpyrnx jiKuieH. Bc.ab, nocKOJibKy stot mpyrí hbxihgtch He- 
ocnopHMOH coõcTBeHHOCTbK) TpyiyimerocH, hh oflHH nejioBeK, KpoMe 
Hero, He MoxeT hmctb npaBa Ha to, k neMy oh o^Haxcabí ero npncoe- 
flHHHJi; no KpaHHeíí Mepe b Tex cjiynaax, Korfla aocTaTOHHoe kojihhc- 
ctbo h Toro xe caMoro KanecTBa (npeflMeTa Tpyiia) ocTaeTcn fljui 06- 
mero nojib30BaHHH apyrnx» 2 . 

,H,x. JIokk oõocHOBaji, noneMy flJiH npaBHJibHoro noHHMaHHS no- 
JlHTHHeCKOH BJI3CTH H OnpefleJieHHH HCTOHHHKa ee B03HHKH0BeHHH 
HeOÕXOflHMO paCCMOTpeTb, B K3KOM eCTeCTBeHHOM COCTOHHHH HaXO- 
flHTCH BCe JIKHIH. 3 tO COCTOHHHe nOJIHOH CBOÕOflbl B OTHOHieHHH HX 
fleHCTBHH H B OTHOHieHHH paCHOpHXCHMH CBOHM HMyiHCCTBO M H JIHH- 

1 CoAoebee 3. K). OeHOMeH JIoKKa. C. 130—131. 

2 JIokk JJx. JI,Ba TpaicraTa o npaBJieHMH. M., 2009. C. 234. 
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HOCTbK) B COOTBeTCTBHH C TeM, HTO OHH CHHTaiOT nOflXOflJimHM flJIH 
cc6h b rpaHMiiax 3aKOHa npnpoflbi, He HcnpaniHBafl paspcLUCHMí-i y Ka- 
Koro-JiHÕo apyroro anua h He iíumca ot mbcm-to bojih. 3to, no MHe- 
HHK) JlOKKa, TaKOe COCTOHHHe paBeHCTBa, npH KOTOpOM BCH BJiaCTb H 
BCH K)pHCflHKU;HB HBJDHOTCH B3aHMHbIMH — HHKTO He HMeeT ÕOJIbffle 

apyroro 1 . 

Maeji CBo6oflbi h paBeHCTBa, oõocHOBaHHaa npHMeHHTejibHO k 
coõcTBeHHOCTH, nepeB Ferejifl iioiaHee no3BOJiHJia K. Mapxcy oõbhc- 
HHTb, noneMy K>pn,n,HHecKafl, no cym, Mbicjib o CBo6oae goroBopa xaic 
cjie/icTBHe CBOõoabí coõcTBeHHHKa jieacHT b ochobc TOBapHO-aeHex- 
HblX OTHOmeHHH, HMMaHeHTHOÍÍ npaBOBOH (J)OpMOH KOTOpbIX MOXeT 
6biTb TOjibKO rpaacaaHCKO-npaBOBOH noroBop. /Icmctbhtc.tbho, tojibko 
ecjiH flBa coõcTBeHHHKa, BCTynan b OTHomeHHa, uejibio KOTopbix bb- 
jweTCH 3KBHBajieHTHbiH oõmch, cBoõoflHO pacnopaxaioTcs iipoayKTa- 
mh CBoero Tpyaa — BemaMH, a 3 to bo3moxho jranib Ha ocHOBe cbo- 
õo^Horo corjiameHHH hx Bojib, TaK KaK TOJibKO Toraa bo3moxchbi to- 
BapHO-aeHexHbie OTHomeHHa. BbixoanT, ropHflHnecKHe noHHTHa 
jnma-coõcTBeHHHKa, aoroBopa, b kotopom npoaBjiaeTca BOJieH3b»B- 
jieHHe, nepBHHHbi, a 3KOHOMnnecKHe cyrb btophhhm. H 3 MapKCH3Ma, 
XOTH OH Ha 3TO H He paCCHHTbIBaJI, MOXeT 6bITb CflejiaH H TaKOÍÍ, npo- 
THBOnOJIOXHblH Hflee O nepBHHHOCTH SKOHOMHHeCKHX OTHOmeHHH, 
BbIBOfl. 

Oh h 6bui c^ejiaH H3BecTHbiM h e vie u km m 4)hjioco(J)om npaBa, npen- 
CTaBHTejieM uirojibi «B03po>KaeHHoro eciecTBeHHoro npaBa», HeoKaH- 
TnaHLieM P. UlTaMMjiepoM (1856—1938), KOTopbiíí ycnenmo kphthko- 
Baa MapKCH3M, OTOxaecTBJiaBmnncH hm c 3KOHOMii'iecKH\i, Byjibrap- 
HbiM aeiepMHHH3MOM. HanpoTHB, yTBepxcuaJi UlTaMMJiep, npaBO 
nepBHTHO no OTHomeHHio k SKOHOMnnecKHM OTHomeHHHM, ecjiH He 
BO BpeMeHHOM H npHHHHHOM, TO, BO BCHKOM CJiyHae, B JIOTHHeCKOM 
njiaHe 2 . 

3. IO. CojIOBbeB TOHHO nOflMeTHJl, HTO y JlOKKa B3aHMOCBH3aHbI 
Tpn npaBa — Ha XH3Hb, Ha CBOõoay h Ha HMymecTBO. 3 th Tpn npaBa 
o6pa3yioT y Hero KOHCTHTynHOHHbin 6a3HC npaBOBoro nopaflKa n 
BnepBbie aenaioT B03M0XHbiM 3aKOHoaaTejibCTBO He CTecHHiomee, 
a 3MaHCHnnpyK)mee no CBoeMy ocHOBHOMy CMbicjiy, 3aKOHoaaTejibCT- 
BO, CaMa BO3M0>KHOCTb KOTOpOTO 6bIJia HCnpeaCTaBHMa aJIÍT TpaaHUH- 
OHHOTO KjpHaHHeCKOTO MblIUJieHHH 3 . «HeCMOTpfl Ha BCeB03M0aCHbie 
jixeTOJiKOBaHHa, — nnrneT JIokk, — pejibio 3aKOHa hbjimctch He yHHH- 

1 Cm.: JIokk ffoic. ,H,Ba TpaKTaTa o npaBJieHHM. C. 218. 

2 Cm.: IUmaMMJiep P. Xo3hhctbo h npaBO c tohkm 3pemra MaTepnanHCTHHecKoro 
nOHHMaHHH HCTOpHH. M., 2010. 

3 Cm.: CoÂoebee 9. IO. OeHOMeH JIoKKa. C. 135. 
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ToxeHHe m He orpaHnneHHe, a coxpaHeHHe h pacmHpeHue CBOõoaH... 
Beab CBOõoaa coctoht b tom, htoõbi He HcnbiTbiBaTb orpaHHHeHHH h 
H acHJine co CTopoHbi flpyrHX, a oto He moxct 6 biTb ocymecTBjieHO 
TaM, r^e HeT 3aKOHa... OHa npeflCTaBjuieT co 6 ok> CBo 6 oay nejioBeKa 
pacnojiaraTb h pacnopaxcaibca, KaK eMy yroflHO, CBoeií JiHHHOCTbio, 
CBOHMH fleftCTBHÍIMH... H BCeíí CBOeíí COÕCTBeHHOCTbK)» 1 . 

KaK nHineT 3. IO. ConoBbeB, TpoíícTBeHHaH npaBOBan (jDopMyjia 
JIoKKa — CBOõoaa, XH3Hb, coõcTBeHHOCTb — BouiJia Bo MHorHe paH- 
HC6yp>Kya3Hbie KOHCTMTVLUIH H HBHJiaCb «KJTCTCIKOM, H3 KOTOpOÍÍ pa3- 
BHjiocb 3aTeM õojiee flH(J)(J)epeHHHpoBaHHoe coaepxaHHe “npaB neno- 
Bexa h rpaxcaaHHHa”». B TpaKTaTe JIoKKa npaBO Ha CBOõoay, npaBO Ha 
XH3Hb h npaBO Ha coõcTBeHHOCTb He BbicTynaioT kbk BHemHHe npyr 
flpyry, paaonojioxeHHbie npHHHHnbi. Ohh np c,tct a bjuiiot coõoh 3 Jie- 
MeHTapHyio CHCTeMy npaB, nae o/ma HopMa c HeoõxoflHMOCTbio otcbi- 
jiaeT k .apyroií 2 . 

CyMMapHO OHTOJiomnecKH 3Ha'in\tbie incit JIoKKa 3. IO. Cojiobb- 
eB H3JiaraeT b BMne Tpex yTBepxneHHÍí: 

1) b KH>Kno\i H3 Tpex npaB, npoB03TJiamaeMbix JIokkom, penb h^ct 
b KOHenHOM cneTe 06 oahom h tom xe: o npH3HaHHH jnoneií nojiHO- 
neHHbiMH «cyÕTjeKTaMH oÕMeHa», He3aBHCHMbiMH TOBapoBjianejibua- 
MH, «BOJIH KOTOpbIX npOHH3bIBaeT HX TOBapbl». 

npaBO Ha CBo 6 oflHoe pacnopaxeHHe coõcTBeHHOCTbio BbicTynaeT 
npn 3 tom KaK HToroBoe, pe3yjibTHpyiomee, HHTerpaTHBHoe, a npaBO 
Ha CBOõony n >k o3 h b — KaK ero npe^nocbuiKa; 

2) CBOõo^a b y3KOM CMbicjie (cBo 6 o.ua Bbiõopa hjih npaBO Ha cyÕB- 
eKTHBHoe nojiaraHHe h npecnenoBaHMe nejieit) HBjiaeTCH ymepÕHOíí h 
orpaHHneHHon, ecjiH OHa He flonojmeHa CBo 6 ofloíí pacnopnxeHHíi hh- 
flHBHflyaJIbHblMH XITSHCHHblMH CHJiaMH (npaBO Ha >KH3Hb) H CBOÕOflOÍÍ 
pacnopaxeHHH nponyKTaMH, b KOTopbix BonjiomeHbi cyõbeKTHBHbie 
nejiH h >kH3h c hhB ic cHJibi (npaBO coõctbchhoctm); 

3) npaBO coõcTBeHHOCTH HBjiHeTcn ymepÕHbiM n orpaHHneHHbiM, 
ecjin oho pacnpocTpaHíieTCfl TOJibKO Ha BeniH h He rapaHTHpyeT bo3- 
MOXHOCTH flOÕpOBOJIbHOTO OTTyXmeHHH CBOeíí XH3HeCnOCo6HOCTH, 
paõoMCH cnjibi (BaxHeíímHH acneKT npaBa Ha >kh3hb) h bo3mqxhqgth 
«pacnojiaraTb KaK yro/iHO CBOeíí ji wi hoctbk)» (ciioõona b y3KOM cmbic- 
jie cjioBa). 

npaBa, 03HaneHHbie b «tpohctbchhoíí (jjopMyjie» JIoKKa, petJuieK- 
TnpyioT apyr b npyra: CBOõoaa b y3KOM CMbicjie cnoBa h npaBO Ha 
XH3Hb yxe KaK TaKOBbie cyrb npaBO coõctbchhocth, h 6 o b hhx npe.ii;- 


1 JIokkJIm:. mõpaHHbie (})HJioco(j)CKHe npoH3Be,neHHjj: b2t. M., 1960. T. 2. C. 24. 

2 Cm.: CoAoebee 9 . IO. OeHOMeH JIoKKa. C. 135, 136. 
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nojiaraeTCH, hto mh^hbha ecTb Bnaflejieu; cbohx uejieü h XH3HeHHbix 
chji. 

M HaoõopoT, npaBO Ha coõcTBeHHOCTb h npaBO Ha XH3Hb yxe kbk 
T aKOBbie cyTb CBo6o,nbi, h6o oõecnenHBaioT npocTO Rim peajiH3auHH 
Toíi xe caMoíí bojih, KOTopaa BbipaxaeT ceõn b Bbiõope npH3BaHHH, b 
nojiaraHHH peneir, HecTecHeHHOü cobccth h cjioBe 1 . 

3. PoxpeHHe Hpen npaB nejioBeKa Hepa3pbiBHO cbh33ho c yBaxe- 
HHeM K aOCTOHHCTBy HeJIOBeKa. B CT. 21 KoHCTHTyHHH PO HHTaeM: 
«.ZJOCTOHHCTBO JIHHHOCTH OXpaHHGTCH rOCyflapCTBOM. HhHTO He MO>KCT 
õbiTb ocHOBaHHeM flJiH ero yMajieHHH». CoBpeMeHHOMy HHTaTejuo 
TpynHO oÕHapyxHTb b sthx npocTbix cjioBax MHoroBeKOByio (Jíhjio- 
co(f)CKO-npaBOByK) npoõJieMy, B03HHKinyio em,e Torjia, Korpa pa3.in'ia- 
jih Bem,H roBopíHHHe (pa 6 bi) h HeroBopHiiiHe. Korpa c nejioBeKOM 06 - 
pamajiHCb K3K c BembK), npoHcxopHJio HacHJiHe Ha a hhm, Haji ero 
jiHHHOCTbio, ero BOJIH noaaBjnuiacb. HHKaKoro nocToiiHCTBa 3a nejio- 
BeKOM TaKoe OTHomeHHe, ecTecTBeHHO, He npH3HaeT. H bot b «Ocho- 
BonojioxeHHH k \icTa(|)M3HKC HpaBOB» M. KaHTa noHBJineTCH cjiepyio- 
ipan ceHTeHHHH: «nocTynaíí tok, htoõh th HHKorpa He othochjich k 
H ejioBeHecTBy, KaK b tbocm jinue, tok h b Jinue BCHKoro apyroro, tojib- 
ko KaK k cpejicTBy, Ho Bcerpa b to xe BpeMH h KaK k pejiH». H jiajiee: 
«MejroBeK He ecTb Bemb, t. e. to, hto moxct ynoTpeõJiHTbca TOJibKO 
KaK cpejicTBO, oh pojrxeH paccMaTpiiBaTbCH npii Bcex cbohx hcmctbh- 
hx ojiHOBpeMeHHO h KaK pejib caMa no ce 6 e» 2 . 

KaHT Hepa3pbIBHO CBHBblBaCT HOHHTHC aBTOHOMHH C H.aeCM CBOÕO- 
pbi nejioBeKa. A c noHHTHeM aBTOHOMHH CBH3aH BceoõniHH npHHipin 
HpaBCTBeHHOCTH, KOTopbiíi, KaK CHHTaji KaHT, b Hpee tohho T3K xe 
jiexHT b ocHOBe Bcex HeiicTBMM pa3yMHbix cymecTB, KaK 33 koh npnpo~ 
flbl B OCHOBe Bcex HBJieHHÍÍ 3 . 

B XX b. (J)hjioco(|)ckhh npHHHHn KaHTa oõpeji HOBoe OHTOJiorHne- 
CKoe KanecTBO — oh CTaji KpaeyrojibHbiM KaMHeM coBpeMeHHoro koh- 
CTHTyuHOHHoro npaBa. Hmchho noaTOMy paHHau TeMa 3acjiyxHBaeT 
BHHM3HHH KaK O^Ha H3 CaMbIX BaXHbIX B CHCTeMe C|)HJ10C0(J)CKHX OC- 
HOBonojroxeHHH ohtojiothh npaBa. 

3. IO. CojioBbeB oõpaTHJi BHHMaHHe Ha to, mto (|)op\iy.aa Kama 3a- 
npemaeT oõxojiMTbCH «TOJibKO KaK co cpgpctbom He npocTO c ,apyrn\in 
jnoflbMH, Ho h caMHM co6oíí». PlpHMepoM nocjiepHero co3flaTejib 
TpaHcueHfleHTajibHOH sthkh CHHTaeT caMoyÕHÍícTBO no aroHCTHne- 

1 Cm.: CoAoebee 9 . IO. OeHOMeH JIoKKa. C. 136. 

2 Uht. no: Conoebee 9 . IO. KaTeropnnecKHii HMnepaTHB HpaBCTBeHHOCTH n npaBa. 
C. 89. 

3 Cm.: KciHm M. OcHOBM MeTa(J)H3HKH HpaBCTBeHHOCTH. KpHTHKa npaKTHHeCKOTO 
pa3yMa. MeTa(J)H3HKa HpaBOB. 3-e H3h. 016., 2007. C. 110. 
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CKHM MOTHB3M, KOr^a XH3Hb lipilHOCHTCH B XepTBy paCICTV y^OBOJIB- 
ctbhíí h HeynoBOJibCTBHií. (3 to 3aMenaHHe KaHTa MoxeT oxa3aTbcn 
nojie3HbiM npn pemeHHH cjioxhmx iopH,HHHecxHX aeji, xacaiomHXCH 
npoõJieMbi 3BTaHa3HH.) flpyron npHMep no.TOÕHoro «caMoocpeacTBjie- 
hh a» — 3 to ^oõpoBOjibHoe pemeHHe 06 OTKa3e ot jihhhoíí He3aBHCH- 
mocth paaH coxpaHCHHH õjiaronojiynHfl 1 . 

BBe^eHHoe KaHTOM noHHTHe «pejib caMa no ce6e» HMeeT caMoe 
HenocpeacTBeHHoe OTHomeHne k npn3HaHHio eciecTBeHHbix npaB ne- 
jioBeKa. JlerHCTCKHit noaxon k npaBy yciynaeT Medo coõcTBeHHO 
to p m 3 ,h' iec k o m y, nocKOjibKy H3CH 30CT0H HCTiia nejioBexa, Jiexaman b 
ocHOBe npaKTHnecKH Bcero coBpeMeHHoro KOHCTHTyuHOHHoro xaTa- 
Jiora ocHOBHbix npaB nenoBexa, CTaBHT npeneji HanpaBJieHHbiM Ha He- 
ro yTHJIHTapHbIM npMTHBaHMMM He TOJlbKO CO CTOpOHbl 'laCTHbl.X J1HH, 
Ho H rocyaapcTBa. Tojibko b TaxoM cjiynae nejioBex nepecTaeT õbiTb 
BembK), oõpeTaa CTaTyc cyõnexTa npaBa (ho He b tom aoTMaTHHecxn- 
IOpH3HHeCKOM CMbICJie, KOTOpblH flOBOflHT 30 CTyiieHTOB SHHHKJIOne- 
3 hh npaBa, a b coBepmeHHO hhom CMbicjie: jihho — Hocmejib HeoT- 
nyxcuaeMbix ecTecTBeHHbix npaB, Ha KOTopbie He HMeeT npaBO nocnr- 
Hyrb hhkto). 

OcHOBHbie npaBa h CBOõonbi nenoBexa HeoTnyacaaeMbi h npiiHaa- 
jiexcaT xajxnoMy ot poagieHHH (n. 2 ct. 2 KoHCTHTyuHH PO). Kax 3a- 
MeTHJi 3. IO. ConoBbeB, CHanana H. T. OnxTe, a b Pocchh B. C. Co- 
noBbeB yBHflejiH, hto H3 onpeaejieHHH xaTeropHnecxoro HMnepaTHBa 
KaHTa moxkho BbiBecTH Hfleio HeoTHyxnaeMOCTH npaB nenoBexa 2 . 
ÜMeHHO B (|)H30C0(J)CKMX npOH3BC3eHHMX Kama MOJXHO oÕHapyacHTb 
nepBHHHblíí K)pH3HHeCXHÍÍ CMbICJI CJIOB XOHCTHTyHHOHHOTO TeXCTa O 
HeoTHy>KnaeMbix npaBax. B lopHcnpyneHLiHH Taxoíí cnocoõ TonxoBa- 
hhh TexcTa 3axoHa HaabmaeTCH ncTopn i iecKM vi TOJixoBaHHeM. Oxa3bi- 
BaeTca, h cotm y xcnae\i oct b npaB — sto h HcnpaiiovioTHOCTb nenoBexa 
ycTynHTb aaxxe Majiyio TOJinxy cbohx npHpoxcaeHHbix npaB b nojib3y 
rocy^apcTBa. CnoBa KaHTa «xaxtubiíí nenoBex HMeeT HeoTBeMJieMbie 
npaBa, ot xoTopbix oh He mo>kct oTxa3aTbca, ecjra 6bi aaxe h xoTen» 
oneHb coBpeMeHHO 3BynaT. Hejib3H ycTynaTb cboh H36HpaTejibHbie 
npaBa, a Taxxe xaxne-JiHÕo ocHOBHbie npaBa H3 rpynnbi Tax Ha3biBae- 
Mbix «npaB Ha ynacTHe» («rpaxmaHe Pocchhcxoh OeaepapHH hmciot 
npaBO ynacTBOBaTb b ynpaBJieHHH ae/iavtii rocyaapcTBa xax Henocpen- 
CTBeHHO, Tax h nepe3 cbohx npeacTaBHTejieíí» (n. 1 ct. 32 KoHCTHTy- 
HHH PO)). 

1 Cm.: Cojioebee 9. IO. KaTeropnnecKHft HMnepaTHB HpaBCTBeHHOCTH n npaBa. 
C. 92. 

2 TaMxe. C. 110. 
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3. IO. CojioBbeB oÕHapyxHji y CBoero oiiHotJiaMHJibna — B. C. Co- 
jioBbeBa HHTepecHbie (f)HJiococ|icKHe BapHannn Ha 3aaaHHyio KaHTOM 
TeMy. OõbiHHO CHHTanocb, hto rjiaBHbiM HapyniHTejieM HeoTnyacnae- 
Mbix npaB '[CJioiseKa HBJiaeTCH flpyroít wejioBCK. B. C. CojioBbeB b «On- 
paBgaHHH floõpa» noKa3bmaeT, hto onacHOCTb Hcnojib30BaHHii nejio- 
Bexa KaK cpencTBa, t. e. yrajnoaTopcKoe noKymeHHe Ha Hero, mo>kct 
HCXO flHTb OT KOJIJieKTHBHbIX CyÕbCKTOB — OT «rpynnOBOH BOJIH» H «CO- 
õnpaTejibHoro sroH3Ma». 3. IO. CojioBbeB npeflJiaraeT BCJiymaTbCH b 
cjioBa B. C. CojioBbeBa: «Otjihhmtcjibhbi ií xapaicrep neAoeenecKozo 06- 
meCTBa (...) COCTOHT B TOM, HTO KaXJIblH HejIOBeK KaK TaKOBOe eCTb 
HpaBCTBeHHoe cymecTBO hjih jihho, HMeiomee He3aBHCHMO ot CBoeií 
oõmecTBeHHOíí nojie3HOCTH 6e3ycjioBHoe hoctohhctbo (...) OTCio^a 
npHMO cjie^yeT, hto hukükoü HeAoeex hu npu kclkux ycAoeuax u hu no 
kükoü npuHUHe He Mo.mem paccMampueambcn moAbtco kcik cpedcmeo fljra 
KaKHX 6bi to hh 6buio nocTopoHHHX nejieíí, — oh He MoaceT 6biTb 
TOJibKO cpe.acTBOM hjih opydueM hu d ah ÕAaza dpyzozo auu,ü, hh juih 6jia- 
ra uca mo KAacca, hh, HaKOHeu, pjm TaK Ha3biBaeMoro o6w,ezo õnaza (...) 
ripaBO JiHua KaK TaKOBoro, ocHOBaHHoe Ha npncymeM eMy HeoTbeM- 
jieMOM ot Hero nejioBenecKOM aocTOHHCTBe, Ha <|)opMajibHOH õecKO- 
HeHHOCTH pa3yMa bo bchkom nejioBeKe (...) 3 to npaBO no cymecTBy 
CBoeMy 6e3ycA06H0, Torga KaK npaBa oõmecTBa Ha jihuo, HanpoTHB, 
oõycAoeAeubi npH3HaroieM JiHHHoro npaBa» 1 . 

3tO TOHHO KaHT, MbICJIH KOTOpOrO H3JIO)KeHbI H3MKOM COBpeMeH- 
Horo KOHCTHTynnoHHoro npaBa. 

M ero Mbicjib 3BynHT oneHb aKTyajibHO. O Heíí noHeBOJie BcnoMH- 
Haenib, Koraa BHjiHinb, KaK pacpBeTaioT pa3Horo po^a epecn kohcth- 
TypnoHHoro npaBa b oõjiHHbe «cyBepeHHOH aeMOKpaTHH», KaK npo- 
CTpaHCTBO nyõJiHHHOH nojiHTHKH sanojiHHCT i pH iHau neHa nojiHrrex- 
HOJiorHÍí, KaK npoHcxojiHT 30M6HpoBaHHe nejioBeKa c noMonibio 
TejieBHjieHHH h MHTepHeTa. 

MaHnnyjinpoBaHHe nejioBenecKHM co3H3HHeM, HenpeayMbiniJieH- 
Hoe ornynjieHHe nejioBeKa — sto pa3Be He yTHjiH3aTopcKHÍi nojixoji k 
nejioBeKy, sto pa3Be He yHHxeHHe ero aocTOHHCTBa, He yManeHHe ero 
ynacTHH b KyjibTypHoíí xh3hh ? 2 

M najiee y 3. IO. CojioBbeBa: «K 6e3acajiocTHbiM HCTopnnecKHM 
npopnpaHHHM cjie^yeT oraecm h eme ojiho paccyameHHe B. C. Co¬ 
jioBbeBa, onHTb-TaKH HanpaMyio CBH3aHHoe c TeMoíí yTHJiH3anHH n 
peníjiHKanHH nejioBeKa, KaK OHa sajuiHa KaHTOM. 

1 Cojtoebee 3. IO. KaTeropHnecKHÍi MMnepaTHB HpaBCTBeHHOCTH h npaBa. C. 110 . 

2 «Kaacjjhiií HMeeT npaBO Ha ynacTue b KynbTypHoii >kh3hh... Ha flocTyn k KyjitTyp- 
HWM neHHOCTBM» (H. 2 CT. 44 KoHCTHTyUHH PO). 
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B “KpHTHKe OTBJieneHHLix Hanaji” mm HaxonitM pa3BepHyTyio xa- 
paKTepHCTHKy ocoõoro o6pa3a mmcjih (h cooTBeTCTBeHHO >kh3hchho- 
ro nopaaica), KOTopbiií pacnojiaraeT nenoBeica k 6ojiee hjih MeHee 
^oõpoBOJibHOMy npeBpameHHK) ceÕH caMoro b “cpeacTBO h TOjibKO 
cpe^cTBo”. Penb H^eT 06 3K0H0MU3Me, noflqHHíiiomeM Bce MHorooõpa- 
3He COIiHOKVJlbTypHOrO ÕbITMM M BTCp Majl bH()-X()3HÍÍCTBCHHblM HHTepe- 
caM» 1 . 

3to yxe npopHpaHHe ceroaHHiHHero oõmecTBa, KOTopoe H3jioxe- 
Ho cf)paHuy3CKHMH (J)HJioco(J)aMH, h npexae Bcero )K. EoapHÍmpoM, b 
«OõmecTBe noTpeõjieHHH» 2 . OnHcaHHbie hm uenHbie ncHxojiorHne- 
CKHe peaKHHH moxho paccMaTpHBaTb Kax HeKyio coBpeMeHHyio Ma- 
thk), npHpoga KOTopofí 6ecco3HaTejibHa. 

rioTpeõjieHHe npeaMeTOB õojibine He CBH3aHO c hx cymHOCTbio — 
penb H^eT CKopee 06 OTnyxaeHHbix 3Haxax npe^MeTOB, KOTopbie cy- 
IIICCTBVTOT JIHIHb B CB5I3H flpyT C 'ipVTOM. MjÕblTOK l[pC/I\teTOB nOTpCÕ- 
jieHHH yKa3HBaeT Ha «mhhmoc» H3o6HJiHe, KOTopoe Boapuiáap npoTH- 
BonodaBJiHeT «no^JiHHHOMy h3o6hjihio», cymecTBOBaBmeMy, no ero 
MHeHHIO, npH COÕHpaTeJIbHOM cnocoõe X03HHCTB0BaHHH. BoapHÍÍHp 
CHHTaeT, hto oõmecTBO noTpeõJieHHH — 3 to oõinecTBO caMooÕMaHa, 
pae HeB03M0XHbi hh nofljiHHHbie nyBCTBa, hh KyjibTypa h pae aaxe 
H3o6HJiHe HBJineTCfl cjiegcTBHeM TmaTejibHO MacKHpyeMoro h 3amn- 
maeMoro aecjnmHTa. B spom cmmcji CTpyKTypHoro 3aKOHa BbDKHBaHHH 
coBpeMeHHoro Mnpa. B 3tom ero naen nepeKjiHKaiorcH c reopneir ae- 
(JjHHHTHOH 3KOHOMHKH. Bo.ipMHHp paCCM3TpHBaeT nOTpCÕaeHHC B OT- 
pbiBe OT ecTecTBeHHoit npHpoabí, oh cnHTaer ero caeacTBHeM B03Be- 
aeHHoit b KyjibT coHHajibHoíi an(J)(J)epeHHHH, HanpaBaeHHOíí Ha on- 
paiiaaHHC b aioõbix vcjtobmmx hcoõxoiimmocth sKOHOMHnecKoro pocia. 
B 3tom oh noaeMH3HpyeT, b nacrHocrn, c raaõpeíÍTOM, aonycKaio- 
mHM cymecTBOBaHHe y norpeÕHreaa pauHOHaabHbix noTpeÕHOcreip 
BoapHHHp CHHTaeT, hto b MaHHnyaHpoBaHHM noTpeõaeHHeM coaep- 
XHTCH OÕbHCHCHHC napaflORCOB COBpeMeHHOÍÍ HHBH.TH jaUHH, a.TH KO- 
Topoíí paBHO HeOÕXOflHMbI Õe.IHOCTb, BOÍÍHbl H BCTCTHHCCKaH MC,IH H H - 
Ha, npecaeayioHiHe oaHy h Ty xe ueab — co3aaHHe yxoaamMX b 6ec- 
KOHeHHOdb ueaeiá jxnsi h apamH bbh h m npoMJBoacTBa. 

OaHaKO neaoBeK, 3HaKOMbiií c coBpeMeHHHM MapKCH3MOM, Bnoa- 
He mo>kct paar.aaacTb h TyT aa 11 hh bie yuiH yraaH3aropcKoro noaxoaa 
k 'icjioBCKy co CTopoHM KpynHbix t pa h c h a hh o h a.ab h bix KopnopaiiHM. 

Bo3bMeM b KanecTBe npHMepa SKOHOMHnecKHe cjayHKHHH rocyaap- 
CTBa b oõjiacm MapKeTHHroBoíí acHTca bhoctm . OnbiT HHaycrpHaabHO 


1 Cojiosbee 3. IO. KaTeropHnecKHÍí MMnepaTHB HpaBCTBeHHOCTH h npaBa. C. 112. 

2 Eodpuúap 3K. OõinecTBO noTpeõJieHiia. M., 2006. 
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pa3BHTbix CTpaH b 3TOÍÍ ajiepe noKa3biBaeT, 1 ito b npouecce npaBOBoro 
peryjiHpoBaHHa TaHHoro ceKTopa skohomhkh rocyrapcTBO npecjieTy- 

eT B OCHOBHOM TpH UCJIM: 33 LU MTV nOTpeÕHTeJieH, 3a LU MTV OÕIUCCTBa H 
ero HHTepecoB b uejioM, 3amHTy npe/inp lihmm htc ji c lí upyr ot apyra 1 . 

MapKeTHHTOBbie onepaiiHH Moryr HaHOCMTb Bpeu noTpeÕHTejiHM 
TOBapoB ií ycjiyr c noMonibK) npneMOB BBeuemra b 3a6jiyxueHHe, Me- 
TOflOB HaBH3bIBaHHH TOBapOB H TaXCe npaKTHKH 3anjiaHHpOBaHHOTO 
ycTapeBaHHa TOBapoB 2 . HanpnMep, b ucjhix pac llimpchmí-l npouax npo- 
H3BOflHTejiH oaexubi c noMoiubio peKJiaMbi Moryr ycKopaTb npouecc 
MopajibHoro CTapeHMM oTexrbi. 

,H,ojdkho jih rocyaapcTiio b TaKOM cjiynae bmglli m b3tbch b c(|)cpy ot- 
HoineHHÍí npoH3BOUHTejiH h noTpeÕHTejieíí, orpaHHHHBaa npaKTHKy 
ycKopeHHoro ycTapcisaHMH TOBapoB, Kai< naHOCHmyio ym,ep6 noTpeÕH- 
TeJIHM? B CT. 8 KoHCTHTyUHH PO B K3HeCTBe OflHOTO H3 BaXHeHLUHX 
npHHIXHnOB, o6pa3y[OIUHX OCHOBbl KOHCTHTyUHOHHOTO CTpOH, H33BaH 
npHHUHn CBOÕOflbl SKOHOMHHeCKOH TCMTe.lbHOCTM. B COOTBeTCTBMH C 
3thm np m h iím noM b CT. 1 l'K PO yTiicpxKTaeTca. 'ito rpaxuaHCKoe 3a- 
KOHOUaTeJIbCTBO OCHOBbIBaeTCH Ha HenpHKOCHOBeHHOCTH COÕCTBeH- 
hocth, CBo6oae aoroBopa, HeTonycTHMOCTH npoH3BOJibHoro BMema- 
TejibCTBa Koro-JiHÕo b MacTHbie ae.aa. 

ripeuejibi b peryjiHpoBaHHM 3aaaioTCH ochobhhm KOHCTmyuHOH- 
HbiM nojioxeHHeM, CBoero poaa uempoM npaBOBOH peajibHOCTH KaK 
cocTaBHOíí HacTbio («BKjiaubima») coixHajibHoíí peajibHOCTH. H 3 to 
KOHCTHT yUHOHHblH LLpHHLI 11 LI yi5a>KCHLIH TOCTOHHCTBa THHHOCTH 'ICjIO- 
BCKa. CoBpeMeHHoe rocyrapcTBO, hhmmh cjioBaMH, tojhkho ocymecT- 
BJIHTb, 3aiH,HmaTb KOHCTHTVUMOHHBIH npHHUHn TOCTOHHCTBa HejIOBe- 
Ka, npciipauiaa ero H3 oõbCKTa bottcmctbhh b 3kthbho ueircTByiomero 
cyõbeKTa. KaK npaBHJibHO 33MeTHJi n. Xaõepjie, «TonojiHHTejibHbie 
KOppeKTHBbl B HHCTO KVTBTV p OTOT11'ICCKOC ÍIOHMTMC TOCTOHHCTBa l ie- 
jioBeKa bhocht pa3pymeHHe rocyrapcTBeHHbix, a BMecTe c hhmh h 
K yjibTypHbix rpaHHH “b mhpobom cooõmecTBe” (JlyKMaH). ÜOHHTHe 
TOCTOHHCTBa 'iCjioBeKa (|)op\iHpyeTCH ceroTHM yace He TOJibKO BHyTpn 
OTHoro oõmecTBa hjih othoh KyjibTypbi. Oho CKTaubmaeTca h pa3BH- 
BaeTCH B npouecce B3aHMOBJIHÍIHHH pa3JIHHHbIX KyjIbTyp, B OCOÕeHHO- 
cth noT B03TCHCTBHeM naKTOB o npaBax 'ícaoiiera. PajBMiiaH KOHuen- 
UHK) TOCTOHHCTBa 'ICTOBCKa, HCTB3L1 ynyCKaTb H3 BHTy «HHTHBHTyaJIb- 
Hyio» KyjibTypy nojiHTHnecKoro cooõiuecTBa, ho ee He cneTyeT h 
a6cOJHOTH3HpOBaTb. riOHHTHe HeJIOBeHeCKOrO TOCTOHHCTBa OTHaCTH 
CBH33HO c onpeTejieHHOíí KyjibTypoíí; oho bxotht b KyjibTypHbiH koh- 

1 Cm.: npeanpHHHMaTejibCKoe npaBO Pocchhckoh OenepauHH. M., 2003. C. 532. 

2 Cm.: KomAep 0. Ochobm MapiceTHHra. M., 1996. C. 658. 
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TeKd, Ho b CBoeM pa3BHTHH oÕHapyxHBaeT TCH^CHiiHK) k npHoõpeTe- 
HHK) yHHBepCajIBHBIX 'IC pT» 1 . 

To, hto b HeMeuKOM npaBOBefleHHH b Hanane XIX b. noaBHJiocb 
noHHTHe «npaBOBoe rocyaapcTBO», KOHenHO xe oõbHCHíieTCíi (JiaKTO- 
poM (|)HJiococ|3HH KaHTa. Oh OKa3ajicn caMbiM BJiHHTejibHbiM ajih 
lopHcnpyfleHHHH, h He TOJibKO HeMepKOH, (|)hjioco(|)om. Ilpn stom 
moxho oÕHapyxHTb CBoero po^a napa^oKC, nocKOJibKy b 4>hjioco(|)- 
ckhx paõoTax Karna, nocBameHHbix coõctbchho ropH^HHecKOH npo- 
ÕJieMaTHKe, a sto npex^e Bcero «MeTa<|)H3HKa HpaBOB» b «Byx 'lacTH.x 
(1797) 2 , MHoro oõbiHHOH lopHflHHecKoíi aorMaTHKH. He cjiynaiÍHO 
cnpaBeflJiHBaH KpHTHKa hcxo/iht ot Terejia b ero «Ohjioco(|)hh npa¬ 
Ba», Koma oh nHHieT o «nyraHHue», kotopoh «CTpaaacT KaHTOBCKoe h 
BooÕHie H3JHo6jieHHoe aejieHHe Ha BeniHbie, jiHHHbie h BemHO-JiHH- 
Hbie npaBa» 3 . Henocpe^cTBeHHO Ha (Jmjioco<|)CKO-npaBOByK) npoõjie- 
MaTHKy Kam Bbimeji b TaKHX cbohx paõoTax, Kax «O noroBopice “Mo- 
XeT ÕbITb, 3TO H BepHO B TeOpHH, HO He TO^HTCÍI nJlB npaKTHKH”», 
«K HCHHOMV MHpy» H Ta Xe «MeTa(J)H3HKa HpaBOB». 

Oh He Mor oõoííth «BenH03ejieHoe apeBO» pa3HorjiacHH Mex^y 
lopucTaMH — npoõJieMy no3HTHBHoro npaBa h ecTecTBeHHoro npaBa. 
Hh b oflHoií ryMaHHTapHoíí Hayne HeT Taxoro pa3Õpoca MHeHnfi, Ka- 
caiomnxcH npaBonoHHMaHHH. He cjiynaHHO coBpeMeHHbie TeopeTHKH 
npaBa H3flaiOT MOHorpaijmH, nocBHmcHHbie stoh «MHororojiocnue» 4 . 

lOpncTbi aojiro Ha^emiHCb Ha noHBJieHne HHTerpajibHoíí KOHuen- 
Hhh npaBa, KOTopaa 6bi CHíuia npoTHBopenmi Mexay ho3hthbhmm h 
ecTecTBeHHbiM npaBOM. Hejib3H He corjiacHTbca c A. B. nojraKOBbiM 
B TOM, HTO ÕOJIbHIHHCTBO COBpeMeHHbIX nOnbITOK MOflepHH3aHHH 
poccHHCKofí Teopnn npaBa npeacTaBJHieT coõoít 3KJieKTHHHoe cone- 
TaHHe pabHopo.THbix Hanaji h i-meil, njioxo corjiacyfomuxcH Mexay co- 
6oíí 5 . 

Kam pa3JiHnaji «hhcto SMnHpmiecKoe yneHHe o no3HTHBHOM npa- 
Be», KOTopoe oh eme Ha3biBaji «CTaTyapHbiM npaBOM», h «mmctoc yie- 
HHe o npaBe», ocHOBaHHoe Ha pa3yMe. «Hhcto SMnnpHnecKoe yneHne 
o npaBe» orpaHHHHBaeTCH TOJiKOBaHHeM HopM aeHCTByiomero npaBa, 

1 rocyflapcTBeHHoe npaBO repMaHHH: b2t. M., 1994. T. 1. C. 16. 

2 Kanm M. OcHOBbi MeTa(J)H3HKH HpaBCTBeHHOCTH. KpHTHKa npaKTHHecKoro pa3y- 
Ma. MeTa(})H3HKa HpaBOB. 

3 rezejib. 0hjioco(})hh npaBa. M., 2009. C. 98. 

4 Cm.: BapjiaMoea H. B. TnnojiorHH npaBonoHHMamifl h coBpeMeHHbie TeH/teHnnH 
pa3BHTHH npaBa. M., 2010; HepcecnHU, B. C. IÍ3 hctophh npaBOBbix yneHHft: flBa THna 
npaBonoHHMaHHH // nojiMTMHecKne h npaBOBbie yneHHn: npoõneMbi HccneflOBaHHH h 
npenoflaBaHHH. M., 1978. C. 18—29. 

5 Cm.: IlojixKoe A. B. neTepõyprcKaa uiKOJia ({)HJioco(j)HH npaBa n 3a^anH coBpe- 
MeHHoro npaBOBefleHHH // FlpaBOBefleHHe. 2000. N“ 2. 
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HeKpHTHHHO KOMMeHTHpyeT cymee 3aKOHoaaTejibCTBO. 3 to yneHHe 
KaHT cpaBHHBaeT c tojioboh (nofloÕHO gepeBHHHOíí rojioBe b 6acHe 
Oeapa), KOTopaa MoaceT 6biTb npeKpacHa, ho, yBbi, He MMeeT Moara 1 . 
MncToe yneHHe o npaBe He MoxeT orpaHHHHBaTbca H3yneHneM nojio- 
XHTejibHoro 3aKOHOflaTejibCTBa, oho HyicaaeTCH bo BceoõmeM KpHTe- 
pHH — KaK npaBO otjihhhtb ot HenpaBa. Hctohhhkom no^oÕHbix 
paccyjfyieHHH MoxeT 6biTb He onbiT HiyHCHiiH ué mctbvK)lhhx 3aKOHOB, 
a pa3yM. 

IlpaBO (a no cym 4 >hjioco(|)hh npaBa. — T. T.), no mmcjih Karna, — 
3TO COBOKynHOCTb yCJIOBHM, npH KOTOpbIX npOH3BOJI o^Horo nu na co- 
BMecTHM c npoH3BOJioM .zipyroro c tohkh 3peHHíi Bceoõmero 3aKOHa 
CBOõoflbi. ripn 3 tom b KanecTBe CB5i3yiomero 3BeHa Mexjiy yneHHeM o 
no3HTHBHOM npaBe (t. e. npaiioBeneHHCM) n hhctbim vichhcm o npaBe 
(t. e. (J)hjioco(J)ckom ero noHHMaHnn), Ha hto tohho oõpaTHJi bhhm 3- 
Hne JI. O. HBaHOB 2 , HyacHa eme oflHa, ocoõaa nacTb yneHHH o npaBe 
(nojiHTHKa npaBa), 3a_aaia KOTopoíí — noMoraTb iaKOHO.aaTe.iK) coiaa- 
BaTb pa3yMHoe n cooTBeTCTByiomee npaBy no3HTHBHoe laKOHoaaTe.ib- 
ctbo. Pa3pa6oTKy stoíí flncnnnjiHHbi, cnnTaji KaHT, aojixHbi ocyme- 
CTBJMTb npaBOBeflbi. B 3 toíí «cncTeMe KoopanHaT», npefljioxeHHon 
KarnoM, npaKTnnecKafl ohtojiothh npaBa, HBjniHCb, 6e3ycjioBHO, na- 
CTbio «nncToro yneHnn o npaBe», aonxHa (J)opMyjinpoBaTb n^en, ko- 
TopbiMH gojiacHbi Bocno.ib iOBaibCM lopncTbi, ia h m m a k) miicc h h OTBeT- 
CTBeHHbie 3a BbipaõoTKy nojiHTHKH npaBa. 

KaHT npe/uioxHji HOByio ([lopMy.iy (f)Hjioco<|)CKoro ifiyneHHH npa¬ 
Ba: npaBO õepeTcn He KaK TOjibKO HCTopHnecKoe h oõmecTBeHHoe hb- 
jieHne, a KaK 33 koh jihhhoh xh3hh, KaK BHyTpe hhsw aõcojnoTHaa 
HeHHOCTb. Kam npoB03TJiacHJi «uapcTBO jihp KaK Hejieií» (a He KaK 
CpeflCTB), OCHOBaHHOe Ha aBTOHOMHOH JIHHHOCTH. Fl0BT0p}M HfleiO 
Kama, pyccKHÍi 4 >hjioco(J) npaBa n. W. HoBropoaueB nncaji, hto oc- 
HOBaHHeM H Lie.lbK) ,10.1 >KHO HB.lHTbCll He OÕLUCCTBO, ã JIHHO, nOCKOJIb- 
Ky TaK Ha3biBaeMbm oõmecTBeHHbiíí opraHH3M He HMeeT caMOCTOH- 
TejibHoro õbiTiia: oh cymecTByeT TOJibKO b jrauax, h sto c.iiiHCTBCHHbie 
peajibHocTH, 'icpei KOTopbie npoHB.ií-ieTCH nyx oõihchiih 3 . 

Koraa KaHT tobopht o npaBe, to sto, no yMOJinaHHio, He 33KOH, 
KOTOpblH H3flaH TOCyflapCTBOM H KOTOpblH MOXCeT 6bITb HenpaBOBbiM, 

1 Cm.: K<mm 77. Ochobh MeTa(J)H3HKH HpaBCTBeHHOCTH. KpHTHica npaKTHHecKoro 
pa3yMa. MeTa(j)H3HKa HpaBOB. C. 284, 285. 

2 Cm.: Heatioe JI. O. O cooTHomeHHM (j)HJioco(J)CKoro aHajiroa npaBa h kohcthty- 
UHOHHOrO HOpMOKOHTpOJIH // CpaBHHTejIbHOe KOHCTHTypHOHHOe oõcopeHHe. 2010. 

Ne 5. C. 10. 

3 Cm.: Hoeeopoduee 77. 77. HpaBCTBeHHhiií HfleajHOM b (})hjioco(J)hh npaBa // ITpo- 
ÕJieMBi HfleajiH3Ma. M., 2010. C. 254, 255. 
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3to Bceraa HeoTHyxaaeMbie jiokkobckhc npaBa n cboSo^h nejioBeKa. 
Ho oh npn 3 tom He 3a6bmaeT h npo no3HTHBHoe npaBO, KOTopoe, nc- 
nojib3yn np m h y >k.tc h m e, hojdkho rapaHTHpoBaTb BHTajibHOCTb eciecT- 
BeHHbix npaB. 

H onaTb oõpaTHMca k 3. IO. CojioBbeBy: «CMnpHTbCH c penpec- 
CHBHblM npOH3BOJIOM HpaBCTBeHHO pa3BHTbIH HejIOBeK Ce6e He n03B0- 
jiaeT. Ho oh He BnpaBe Taicxe ynoBaTb Ha to, hto CHCTeMa rocynapcT- 
BeHHoro npiiHy>K.acHHH b ohhh npeKpacHbiíí .acHb npocTO ncie3HCT H3 
XH3HH, a Ha ee MecTO npmieT oõmecTBeHHbiíí nopmioK, noKomnnHCH 
Ha OflHOM TOJIbKO VÕOK^CHHH. 3 tO 3TMHCCKM MbICJIHMO, HO 3TO 6bIJIO 
6 bi MopajibHbiM npeKpacHoayiHHeM. HeyronnHeH jiHiiib KOMnpoMHce, 
a HMeHHO npoeKT HopMaTHBHoro orpaHHHeHHH cthxhhho pa3BHBmeít- 
ch rocy^apcTBeHHOH penpeccnH. B Hfleajie bthhcckh oõocHOBaHHbie 
KpHTepHH TaKoro orpaHHneHHH Moryr MbicjiHTbca KaK Hanana, koto- 
pbie KOHCTHTyHpyioT bck) nojiHTHHecKyio npaKTHKy (b 3tom cjiynae 
coxpaHHJiocb 6bi JiHHib Taxoe rocyaapcTBeHHoe npnHyameHne, koto- 
poe oõcjiyacHBaeT h 3amHinaeT HacTHorpaxuaHCKne npaBa). OflHaKO 
nocjieflHee, KaK He ycTaeT noimepKMBaTb KaHT, hojekho noHiiviaTbCH b 
K anecTBe õecKOHenHO oxziajieHHOH 3aflanH: “Bo3mojkho Jinnib npn- 
õjinxeHHe (...) k 3TOMy coctohhhio, ho hhkbk He nojiHoe ero ocyme- 
CTBjieHHe”» 1 . 

H aajiee b pa3BHTne mhcjih KaHTa 3.IO. CojioBbeB aoõaBJineT, hto 
«HB ycocTaiiHOCTb» flencTByiomero npaBa, 6ojiee toto — ero hch jõok- 
Hbiíí, HCTopnHecKH 3aflaHHbiíí ayajiH3M b npeflBHflHMOM õyaymeM He 
MoxeT õbiTb ycTpaHeH. HMeHHO nosTOMy nojiHTHKO-iopHflHHecKoe 
HOBaTOpCTBO flOJDKHO OCVLLICCTBJlHTbCH Ha nOHBe npOHVKTMBHOM B3aH- 
MOflonojiHHTejibHOCTH ecTecTBeHHoro h no3HTHBHoro npaBa. H b 3thx 
KaK 6bi .aono.THCHHax 3. IO. CojioBbeB iiposnumcT ceÕH He npocTO KaK 
ncTopHK (J)hjioco(J)hh, ho KaK ca m ocT ohtc.tBh bi h (|)njioco(|) npaBa. Oc- 
HOBy jinõepajibHOH Teopnn npaBa cocTaBjmeT (JaopMyjia KaHTa: «YBa- 
aceHHe k npaBaM nejioBeKa ecTb nepBbin H3 KaTeropHHecKnx mvmepa- 
THBOB». 

B pejiflx nocjieayiomero HccjiejoBaHHH OHTOJiornn npaBa oõpaTHM 
BHHMaHHe eme Ha /ma (|)GHO\iGHa 4 )h/icco(J)hh npaBa KaHTa: 1) nocTy- 
noK nejioBeKa b onpe/iejieHHOH npaBOBOíí cmyanHH KaK BaacHaa ohto- 
jiorHHecKaH eanHHna (3 to npocTenmaH nacTb npaBOBon peajibHOCTH; 
2) OHTOJiorHHecKaa 3HanHMOCTb «Bceoõmnx npHHi/nnoB npaBa». no 
MHeHHio 3. IO. CojioBbeBa, b paõoTe «O noroBopKe...» KaHT BnepBbie 
BBeji b CBoe yneHne noHHTne «npaBOBbie npnHnnnbi» npn o6cyx/ie- 
hhh «rpax/iaHCKoro coctohhhh KaK coctohhhh npaBOBoro». «3 th 


1 CoAoebee 3. IO. KaTeropHHecKHH iiMnepaTMB HpaBCTBeHHOCTH h npaBa. C. 134. 
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npHHiimibi, — nmiieT KaHT, — He ctojibko 3aKOHbi, KOTopbie aacT yxe 
o6pa30BaBHieecH rocyaapcTBO, CKOJibKO 3aKOHbi, ejiHHCTBeHHO Ha oc- 
HOBaHHH KOTopbix h bo3mo)kho o6pa30BaHHe rocyaapcTBa» 1 . «ripHH- 
HHnaMH KaHT Ha3MBaeT oõbeKTHBHbie, hh ot KaKoíí BJiacTHoií bojih 
He 3aBHCHHXHe KOHCTHTyTHBbl, Ha KOTOpbie flOJHKHO OnHpaTbCH BCe 
3.aaHHe rocyaapcTBCHHoro 3aKOHoaaTejibCTBa», — OTViciaeT 3. IO. Co - 
JIOBbeB 2 . 

J\nsi Toro HTOõbi HarjiHflHO noKa3aTb OHTOjiorHnecKoe 3HaneHHe 
npHHHHnOB, KOTopbie B COBpeMeHHOÍÍ ropHflHHeCKOH aOKTpilHC Ha3bl- 
BaiOTCH OÕHIHMH npHHHHnaMH npaBa H KOHCTHTyHHOHHbIMH npHH- 
HHnaMH, KaHT onHCbiBaeT pa3jiHHHe Mexay «ropncTaMH h npaBOBe- 
aaviM». 

riepBbie 03a6oneHbi cjiaxeHHOCTbio, CHCTeMHOCTbio h aepxaBHOH 
aBTOpHTeTHOCTbK) .aeHCTBVK)LUCrO 3aKOHa (OHH, HHbIMH CJIOBaMH, 3Ta- 
jioHHbie npcacTaBHTe.au jieracTCKoro noaxoaa k npaBy). BTopbie Tai<- 
xe nocTOHHHO HMeioT 3 to b BHfly, Ho Bce-TaKH OTaaioT npeanoBTCHMe 
«CHCTeMaTHHeCKOMy 3H3HHK) yneHHH O eCTeCTBeHHOM npaBe» (moxho 
CK a3aTb no jToviy, mto npaBOBe.abi y Kama aaHHTbi npaBHJibHbiM cone- 
TaHHeM JiemcTCKoro h cyryõo lopHaHnecKoro noaxoaa npn oco3Ha- 
hhh npnopHTeTa iopHa;H3Ma, CTOJib penmTejibHO aeKJiapnpoBaHHoro 
b CTaTbe «O noroBopKe...» ot Jimia (J)hjioco(J)hh). KoHCTHTypHH, bo- 
njiomaiomeH ecTecTBeHHO-npaBOBbie TpeõoBaHHH, KaHTOBCKHÍí npa- 
BOBea He 3anpamHBaeT, ho TJiaBHyio cboio 3aaany Bce-TaKH bhhht b 
tom, HTOõbi, onHpaHCb Ha ecTecTBeHHoe npaBO, «yrBepxaaTb HeH3- 
MeHHbie npn hL ianbi b othoihchhh bchkoto no.aoxHTC.abHoro 3aKOHO- 
aaTe.abCTBa». 

Ecjih pemHTejibHO h npHMO Bbipa3HTb to, hto HMeeT b BHay KaHT 
(eMy caMOMy cgejiaTb sto 6 buio oneHb HenpocTo), camaeT 3.10. Co- 
jioBbeB, to penb noítaeT o npoBepKe aocTOHHCTBa h KpHTHnecKOH 
npaBKe ,aeiá ctbvk)iiihx 33kohob no «puTepuaiM «ecTecTBeHHoro npaBa» 
(hjih «npaBa pa3yMa»). Bot Ha 3Ty-TO BepH^HKauHOHHyio h Koppex- 
Tnpyiomyio pojib h npHB.aeKaeTCH Tenepb (jiopMy.aa «paBeHCTBO b cbo- 
6 oae no BceoõmeMy 3aKOHy» 3 . 

Ecjih corjiacHTbca c aorajiKOH 3. IO. CojioBbeBa, to poaoHanajib- 
hhkom Haen cyaeÕHoro KOHCTHTyuHOHHoro KOHTpojHi cjieayeT chh- 
TaTb BOBce He í. Kejib3eHa, a hmchho M. Karna. 

06mne npHHHHnbi npaBa h KOHCTHTyuHOHHbie npHHiannbi 33hh- 
MaioT coBepmeHHO yHHKajibHoe nojioxeHHe b OHTOJioranecKOH Kap- 

1 Uht. no: CoAoebee 9. IO. KaTeropnaecKHit HMnepaTHB HpaBCTBeHHOCTH n npaBa. 
C. 153. 

2 TaMxe. C. 154. 

3 TaMxce. 
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THHe npaBa. npHHUHnbi npaBa npn onpeaejieHHon HacTpoíÍKe lopnc- 
flHKunoHHoro MexaHH3Ma npoayimpyioT npaBO H3 npnHnnnoB 1 . 

IlaMflTyn 06 OHTOJiornnecKon 3HaHHMOCTH nociynKa, oõpaTHM 
BHHMaHne Ha § C Tpyfla Kama «BBeneHne b yneHne o npaBe» («MeTa- 
(|)H3HKa HpaBOB» 1797 r.). ITpoaojixcafl nccjieaoBaHne Bceoõmero 
npnHnnna npaBa, Kam nnmeT: «TaKHM o6pa30M, ecjin moíí nocTynoK 
HJIH BOOÕme MOe COCTOHHHe COBMeCTHMO CO CBOÕOflOÍÍ Kaxmoro, co- 
o6pa3Hon c BceoõntHM 3aKOHOM, to tot, KTO nperoiTCTByeT MHe B 
3TOM, HenpaB, n6o Tanoe nperorrcTBHe (npoxnBo.acu ctb ué) HecoBMec- 
THMO CO CBOÕO^OH, COo6pa3HOH C BCeOÕUIHM 3aKOHOM». 

3.IO. CojioBbeB npejuiaracT ncnpaBHTt pyccKníi ncpcBoa n bmccto 
«H enpaB» ncnojib30BaTb BbipaxeHne «fleíícTByeT He no npaBy» — 
HMeHHO TaK cjienoBajio 6bi nepeBec™ HeMeuKoe «ist nicht recht». 
M Tor.aa poamaeTcn acconuam-ui c Unrecht (HenpaBo) y Terejin. Ho 06 
3tom 'ivTb no3ace. 

3aBepman H3JioxeHne xuihi-iom TeMbi c BbiBoaaviH o BKJiaae Kama b 
ohtojiothk) npaBa, oõpaTHM BHHMaHne HHTaTejw Ha npnjioxeHHe k 
«BBeaeHHio b yneHHe o npaBe» «O imycMbicjieHHOCTH npaBa» (jus 
aequivocum): «C jhoõhm npaBOM b y3KOM CMbicjie 3toto cnoBa (jus 
strictum) CBH33HO npaBOMOHHe npHHyxjiaTb. Ho moxcho MbicjiHTb ce- 
6e eme h npaBO b õojiee nmpoKOM CMbicjie (jus latum), rae npaBOMO- 
nne npnHyxmaTb He MoaceT 6biTb onpeaeJieHO hhk3khm 33kohom. 
3tHX HCTHHHbIX HJIH MHHMbIX npaB HMeeTCH flBa: CnpaBeflJIHBOCTb H 
npaBO KpaHHeíí Heo6xo,ni\iocTii; H3 hhx nepuan nonycKacT npaBO 6e3 
11 pM Hy>KUC H HH, BTOpOe — [ I pH H \OKXIC H HC 6e3 npaBa, H JieTKO 3aMeTHTb, 
hto Tanan .zmycMbicjieHHOCTb noKOHTcn, coõcTBeHHO roBopn, Ha tom, 
hto õbiBaioT cjiynan coMHHTejibHoro npaBa, jxjia pemeHHH KOTopwx 
HeT HHK3KOTO CyflbH». 

Ha 3 tot (JiparMeHT HccjieaoBaTejin peano oõpamaioT BHHMaHne. 
A Mexay TeM caeayeT oHTOJionuiecKH ocMbicjiHTb, hto sto 3a npaBO b 
niHpoKOM CMbicjie, b KOTopoM npaBOMOHHe npHHyacnaTb He MoxeT 
õbiTb onpeaejieHO hhk3khm 33kohom, ho TeM He MeHee aonycKaeTcn 
npHHyxaeHHe 6e3 npaBa. H sto Henoe «coMHHTejibHoe npaBO», koto- 
poe He MoaceT CTaTb peajibHOCTbio 6e3 TaK Ha3biBaeMoro ycMOTpeHHH 
cyabH. o KOTopoM nncaji eme OoMa Akbhhckhh. Kxík 6 yacT noKa3aHO 
b tji. 3 HacTonmeH khhth, cyaeííCKoe npaBO, ocHOBaHHoe Ha npHHyac- 
aeHHH K CnpaBejIJIHBOCTH, HBJ1HCTCM Bcl>K H bl M KOMnOHeHTOM npaBOBOÍÍ 
peajibHOCTH. 

1 Cm.: fadMcuee L A. ripMHiiHnbi npaBa h npaBO H3 npnHininoB // CpaBHHTejibHoe 
KOHCTHTynHOHHoe o6o3peHHe. 2008. 2. 
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4. OHJioco(|)CKO-npaBOBbie naen Terejia bo MHoroM ocHOBaHbi Ha 
(t)Hjioco(J)CKitx Haxoaxax KaHTa. Tax, yTBcpxoaaH b § 29 «OhjiococJ)hh 
npaBa», hto «npaBO coctoht b tom, hto HajiHHHoe 6brme liooõme ecTb 
HajiHHHoe õbiTHe CBOõoaHoií bojih, TeM caMbiM npaBO ecTb Booõme 
CBo6o.ua Kax naea», Terejib b npnMenaHnn ccbuiaeTca Ha H3BecTHoe 
onpeaeaeHne KaHTa, KOTopoe TJiacHT: «OrpaHHaeHne Moen CBo6onbi 
hjih npoH3BOJia t3khm o6pa30M, htoõbi oh mot cymecTBOBaTb corjiac- 
Ho BceoÕLUcviy 3axoHy coBMecTHO c npoH3BoaoM xaxnoro /ipyroro ae- 
jioBexa, ecTb TJiaBHbiíí momcht». 

ripaBO y Tereaa «ecTb HeaTO CBaToe Booõme yace noTOMy, hto oho 
ecTb HaanaHoe 6brme aõcojnoTHoro noHaTHa, caMoco3HaTeabHOH 
cBoõoabí» 1 . 

3to 3HaaHT, hto npaBO hbjihctch npocTpaHCTBOM cymecTBOBaHna 
CBOõoaHOH bojih, a CBo6oflHaa bojih — xpHTepneM npaBa. IIpaBO, co- 
rjiacHO Eerejno, «He HopMa», a HopMajibHbiH cnocoõ 6bithh aeaoBeae- 
CKoro ayxa, BbipaxaioiiiHH ero «3pejioe» cocToaHne. IIpaBO ecTb no- 
poacaeHne ayxoBHon, t. e. HHTejuiexTyajibHO-BOJieBoií aeaTeabHOCTH. 
rio3TOMy aioõaa CTyneHb pa3BHTna ,H,yxa xax CBo6oa,bi hocht y Hero 
noHHTne npaBa. 3to n aõcTpaxTHoe npaBO. Ero HOCHTejieM hbjihctch 
aõcTpaKTHaa jihhhoctb hjih jihiio, aeBH3 xoToporo: «Eyzib jihuom n 
yBaxan .apyn-ix b KaaecTBe jihh». M Mopaab xax BHyTpeHHaa, cyõbCK- 
mBHaa CTopoHa ipeaocTH ayxa. M HpaBCTBeHHOCTb, Bbicmen (jjopMoii 
KOTopon hbjihctch npaBO rocyaapcTBa. ílpaBO npeflCTaeT xax HeaTO 
cyõcTaHnnajibHoe aaa Bceii aeaoBeaecKon xh3hh, npocTbiM ace ero 
cocToaHneM hb.jhctch cBoõojwaH bojih nejioBexa. 

Oamaxo 3Ta cyõcTaHnnajibHaa ocHOBa ecTb He ocoõeHHbin hh,zi,h- 
bhji Kax bojih eanHnaHoro b cbohctbchhom eíí npoH3BOJie (noaoÕHO 
no3nnnn KaHTa n Pycco), a bojih xax b ce6e h hjih ce6a cymaa, pa3yM- 
Haa BOJIH, HCTHHHblH flyX, T. e. BOJIH He HHHHBHfla, a BOJIH Hapoaa. 
I Ipc.avieTOM 3TOH Bo.a h HBJiaeTCfl to, hto Be.aeT x CBOõoae, hto coaziaeT 
aelicTBHTeabHoe ÕJiaro Hapojia. TaxHM o6pa30M, Tereab b xoHeHHOM 
nyHXTe CBo6oa,Hyio bojho HHHHBHaa nojiHHHHeT BOJie Hapojia xax u;e- 
jicto. 3Ta CBOõoaHaa bo.ih hbjimctch pa3yMHOíí .aiinib b toh Mepe, b xa- 
xoíí pacTBopaeT ce6a b rocyaapcTBeHHOH BOJie 2 . 3to, ohcbhhho, He 
no3HTHBHoe npaBO, a HeoTHyxjiaeMbie npaBa jihhhocth. riponoaxan 
jihhhk) Jloxxa — KaHTa, Tereab CHHTaeT, hto hctohhhxom npHHpH- 
noB ecTecTBeHHoro npaBa hbjihctch npnpoaa, nocTHraeMan c noMO- 
TiT bio pa3yMa. Htot no3HaHHH BorniomaeTCH b ho3hthbhom npaBe. Ho 

1 reaejib. YKa3. coh . C. 84—85. 

2 Cm.: MaKCUMoe C. M. YKa3. coa. C. 104, 105. 




fjiaBa 1. Onjioco([)CKne ociioBanusi npaKTHMecKOM OHTOJiorHH npaBa 


61 


ecjiH y Kama npnHminbi ecTecTBeHHoro npaBa pacKpbiBajincb anpn- 
opHO pa3yMOM H3 caMoro pa3yMa, to y Terejin ohh npeacTaBjnnoT co- 
6oit HMMaHeHTHyio cymHOCTb peajibHO cymecTByiomero no3HTHBHoro 
npaBa. 3to npoeKnna o6m,en <|)hjioco(])ckoh no3HLiHH — Bce, ito aeií- 
CTBHTeJIbHO, TO H pa3yMHO. 

B neHTpe BHHMaHna Terejin OKa3anocb neHCTBHTenbHoe, «pa3yM- 
Hoe npaBO», n oh Ha3biBaeT ero «ecTecTBeHHbiM». llpn otom nponcxo- 
flHT TOJibKO ncnojib30BaHHe npniibiMHoro fljm 'iimiTens-i TepMHHa, on- 
HaKO ero cmbicji y aBTopa hhoíí: oh He HaMeKaeT Ha hckhh eerecTBeH- 
HO-npnpoaHbin reHe3HC stoto npaBa — oho nponyKT nenoBeKa, a He 
npnpoflbi. EcTecTBeHHO oho TOJibKO noTOMy, hto onpenejiaeTca npn- 
pofloit caMoro npe^MeTa, t. e. noHHTneM, a sto CBOõoflHaa bojih. üo- 
3TOMy ecTecTBeHHoe npaBO — sto npaBO pa3yMa, n b 3tom CMbicne 
l erejib no npaBy Ha3biBaeT ero «4 ihjioco(|)ckhm npaBOM». 

IlocKOJibKy «b rjiyÕHHe» Bcex cyryõo lopnnnHecKHX 4>eHOMeHOB n 
HHCTHTyroB, corjiacHO TerejiK), HaxonnTca cBoõoflHaa bojih, HHTaTe- 
JHO-IOpHCTy nOHHTb 3TO OCOÕeHHO CJIOJKHO. Bce npaBOBbie nOHHTHH, 
cjioxcHBniHecH b TeneHne TbicanejieTHn, HMeioT y Hero CBoeo6pa3Hbrà 
(Jdhjioco^ckhh CMbicji. HnTan Terejin, Hejib3a noanaBaibca ncKynie- 
HHK) H BOCnpHHHMaTb OÕblHHblH lOpHflHHeCKHH CMbICJI nOHHTHH «flO- 
roBop», «coõcTBeHHOCTb», «ceMbfl», «BJianeHHe», «npnoõpeTeHHe». 
Korna HMeeTcn b Bnny «npaBO», oh nHnieT o «npaBOBOM coctohhhh 
bojih». üpaBOBOH HHCTHTyr y Terejin — sto «aeHHne n coctohhhc bo- 
jih, ocBoõoxaaiomeHCJi bo BHeniHeíí xch3hh h yrjiyõjnnomeHCH BHyr- 
peHHe». 

B § 44 nacTH nepBoíí «OhjiocoíJihh npaBa» Terejib nnmeT: «JIhiio 
nMeeT npaBO noiviemaTb cboio bojiio b Kaacayio Beinb, KOTopaa ÕJiaro- 
aapa 3TOMy CTaHOBHTca Moeíí, nojiynaeT mok> bojik) KaK cboio cy6- 
CTaHUHOHaabHVK) pejib, nocKOJibKy OHa b ce6e caMoíí ee He HMeeT, kbk 
CB oe onpeaeaeHHe n nyrny; sto aõcojnoTHoe npaBO neaoBexa Ha npn- 
CBoeHne Bcex Bemeii» 1 . HeaoBeK HMeeT BeniHoe npaBO, oho npHHaane- 
xht eMy KaK jmny, n noTOMy oho ecTb ero JinnHoe npaBO. Bot nowevty 
C TaKHM CapKa3MOM OH nHineT O «KaHTOBCKOM H BOOÕine H3JIK>6jieH- 
hom aejieHHH Ha BeniHbie, JinnHbie n BeniHO-jiHHHbie npaBa» 2 . KoHen- 
Ho, c tohkh spemni rerejieBCKOíí CKCTeMbi sto neiícTBMTenbHO «nyra- 
Hima». 

Berne b «Onnocoifinn npaBa» npoMBnneTCH «(t)nnoco(|)nn nyxa, Tpe- 
TbH rjiaBHaa nacTb rereneBCKOH cncTeMbi», KaK ee Ha3biBan B. C. Co- 


1 rezeAb. YKa3. com. C. 102. 

2 TaMxe. C. 98. 
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jioBbeB. Ohjioco(J)H5i hjih 4)eHOMeHOJiorHH ayxa — sto npopecc 06b- 
eKTHBaiiHH cyõteKTHBHoro ílyxa, KOTopbiíí coBepmaeT nocTeneHHoe 
BocxoameHHe ot nyBCTBeHHoii yBepeHHOCTH nepe3 BocnpHUTHe, pac- 
cyaoK, caMoco3HaHHe k pa3yMy. Jlo cjioBaM H. A. HjibHHa, 6buio 6bi 
He^ocTaTOHHO CKa3aTb, hto edecTBeHHoe npaBO ecTb 6e3ycjioBHan 
cymHOCTb nojioxHTejibHoro npaBa; oho ecTb npextae Bcero Mo^nífM- 
Kanna aõcojnoTHOH cyniHOCTH Mnpa isooõme. Hyx, onpeaejnra ccõh k 
CBOõo^e h ^ocTHmyB cy6beKTHBHO-3pejioro coctohhhji — pa3yMHon 
BOJiH, npH^aeT ce6e xapaicrep npaBa. 3to 03HanaeT, m npaBO ecTb 
oflHa H3 Heoõxo^HMbix CTyneHen üyxa b ero MeTaMoptJ)03e. «IlpaBO» 
ecTb nepBoe onpejiejieHHe cyõbeKTHBHoro ayxa, BCTynnBmero b 06b- 
eKTHBHyio c([)cpy; 3to ecTb «nyx b bm/ic npaBa» hjih «npaBOBoe coctoh- 
HHe nyxa». riosToviy ecTecTBeHHoe npaBO He TOJibKO peajibHO, ho HMe- 
eT cymecTBeHHyio aõcojnoTHyio peajibHOCTb. 

To, hto Terejib pa3yMeeT, roBopn o eciecTBeHHOM npaBe, cjieayeT 
npc.acTaBMTb ce6e npe>K,ie Bcero KaK BHyrpeHHioio, CMbicjioByio cym- 
HOCTb nojioxHTejibHoro npaBa; 3to ecTb Bceoõinan jiornnecKan ocho- 
Ba, KaK 6bi KaTeropHajibHbiíí hjih npHHUHnHajibHbiíi octob BCHKoro 
npaBa KaK TaKOBoro. OTCiona BbiTeKaeT, no bchkoc «nojioxcHTejibHoe 
npaBO» coflepxHT b ce6e «ecTecTBeHHoe npaBO» KaK cboio pojioByio 
cymHOCTb h HBJineTcn ee cnenn(|)HnecKHM BHflOBbiM onpe^ejieHHeM; 
Bceoõmee *e, ponoBoe npncyTCTByeT Bcer.ua bo Bcex cbohx ocoõeH- 
HblX H eflHHHHHblX B HJIOH3MG HC HIIH X. 

OflHaKO 3to «npHcyrcTBHe» eciecTBeHHoro npaBa b nojioxHTejib- 
hom CMbicjie He cjieayeT npeacTaBJUiTb ce6e no OTBJieneHHOH, paccy- 
flOHHOíí oõbiHHOH jiorHKe. Ecjih MecTaMH y Terejin Ha nepBbrà njiaH 
BbicTynaeT Taxoe cooTHomeHHe, to 3to hb.ihctcm pjm Hero caMoro He- 
nocjieflOBaTejibHOCTbio h OTna^eHHeM. OTHomeHHe ecTecTBeHHoro 
npaBa k nojioacHTejibHOMy cjienyeT npc.acTaB.iHTb ce6e b cneKyjiiiTHB- 
hom BHjie: ecTecTBeHHoe npaBO ecTb BceoõniHOCTb, TBopnecKii ocyme- 
CTBJHiioniaH ce6n b eiiHHHHHbix, nojioxHTejibHbix npaBonopiifl,Kax n 
BKJiionaioniaii hx b ce6a b KanecTBe cbohx jkhbbix BHflOH3MeHeHHH. 
CaMO coõoii pa3yMeeTcn, hto «e^HHHHHbie» npaBonopaflKH bxoaht b 
ecTecTBeHHoe npaBO JiHinb b Mepy CBoeíí ayxoBHOíí BepHOCTH. 

MTaK, ecTecTBeHHoe npaBO ecTb Bceo6man, xcHBau cymHOCTb npa¬ 
Ba, ocyniecTBJHiioinaH ce6n b nojioxHTejibHbix npaBonopujiKax. 3to 
ecTb peajibHbiü JIozoc npaea. 3to npaBO, KOTopoe ecTb Bciojiy, me hbjih- 
ctch npaBO. Ho to, hto ecmb, ecTb Pa3yM. rioiToviv ecTecTBeHHoe npa- 
Bo pa3yMH0 h deúcmeume/ibHO. Oho ecTb Pa3yM b coctohhhh mhpoboto 
ocymecTBJieHHH, hjih Bceoõmníí cmbicji npaBa, co3flaiomHH ce6e 6o- 
jiee hjih MeHee ycneumo CHCTeMy eflHHHHHbix HBJieHHH. H^en ecrecT- 
BeHHoro npaBa y fere .th KaK KpHTepníí neHHOCTH npaBOBOíí neiiTejib- 
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HOCTH Hpe3BMHaHHO BaXHa, nOCKOJIbKy KjpHCnpyfleHIIHH OCHOBblBa- 
eTCH npeHMymecTBeHHO Ha oneHHBaioineM o6pa3e MbinuieHHn. H3 
3TOH naen jiothhho npoHcxoflHT paccyacaeHHe rerejia o tom, hto 3a- 
koh MoaceT HeBepHO cjaopMHpoBaTb «npaBO caMO no ce6e», n Toraa 06- 
Hapy>KHBaeTCH pacxoxaeHHe Mexcay «3aKOHOM» h «npaBOM» b ero bch- 

HOH H pa3yMHOH CVLUHOCTH. 

Bot no'ie\iy Terejib tobopht, mto «ecTecTBeHHoe npaBO» ecTb hcmto 
« neHCTBHTejibHoe h HajmnHoe», a He «noTycTopoHHee», oho He TOJibKO 
pecuibHO KaK hcmto «aôcoAwmuoe», khk «õoMcecmeenHoe» b hctophh >ie- 
jioBciecTBa, Ho oho h deücmeumeAbHO KaK neAmou^ancH cymHOCTb, KaK 
cymecmeymmuü eanHMMHbm npaBonopnaoK, KaK n0/1 aveume/it>noe npa¬ 
BO H3BeCTHOÍI 3HOXH H HaUMM. 

nOHHTHO, MTO «npaBO» npWiaCTHO KO BCeM TpeM BHflaM «ÕbITHfl»: 
peaAbHocmu, t. e. FIohmtmk), Pa3yMy hjih Jlorocy; deücmeumeAbHocmu, 
t. e. eflHHHHHOMy, b aaHHOM cjiynae comiajibHO-ncTopnnecKOMy, hb- 
jieHHio Pa3yMa; cyxpecmeoeaHwo KaK HeoõxoflHMOH nppannoHajibHon 
(t)opvie HCTopnnecKoro õbitmh. 3to 03HanaeT, mto «npaBO», KaK n Bce 
ocTajibHoe b Mnpe, HMeeT abohhoh cocTaB: cneKyjiaTHBHO-pa3yMHbiH 
n SMnHpnnecKH-nppaiiHOHajibHbiH. ConeTaHne «cneKyjiHTHBHoro» n 
«3MnnpnnecKoro» cnaraeT tot ypoBeHb deücmeumeAbHocmu, b koto- 
poM XHBeT nejioBeK, tbopmihhh npaBO 1 . 

Kor/ia Terejib paccyacaaeT o npHBbiHHbix ajra lopncTa K)pii.aii'iecKiix 
nOHHTHHX, KOTOpbie JXSIA (|)HJIOCO(J)OB HBJOHOTCH «ÍIBJieHHHMH», (J)eHO- 
MeHaMH, oh HMeeT b bh^V npaBOBbie «o6pa3bi». H sto Taioxc mbmmctcm 
OTJ iHHHTejibHoíí nepToií ohtojiothh npaBa y Terejin. 

KaxabiH pa3, Kor.ua oh tobopht «npaBO», «rocyaapcTBO», «npaBH- 
TejibCTBO» HT.j., oh HMeeT b BHfly He BbipoaHBUieecH npaBO, He pa3- 
.aaratomeecH rocyaapcTBO h He pajBpamcHHoe npaBHTejibCTBO, ho hb- 
jieHne, CTonmee «Ha BbicoTe», t. e. yxe He «HBJieHHe», a «o6pa3». Mh- 
MoxogoM oh KacaeTca h «aBjieHHií», KaK a jih toto, mtoõbi ycTaHOBHTb 
HaJIHHHOCTb B HHX CyUiCCTBCHHOH pa3yMHOCTH, T3K H A A'A TOTO, MTOÕbl 
OTMeTHTb hx HecoBepuieHCTBO. Ho coõcTBeHHbiM npeaMeTOM ero oc- 
TaeTca Bcer.ua «o6pa3». 3 to 03HanaeT, mto Kaxatra paccMaTpHBaeMbiH 
npaBOBOíí HHCTHTyT pa3yMeeTca hm KaK 3peAoe ocymecmeAeHue ecme- 
cmeeHHO-npaeoeoü pa3yMmcmu e eude noAOMCumeAbuoco npaea u npaeo- 
nopndKa. npaBO, coõcTBeHHOCTb, aoroBop, cevibH, napTHH, rocyaapcT- 
Bo cyrb aaa Hero He OTpemeHHbie, MeTa4>H3HnecKHe naen (Hanoaoõne 
«h.tch» n.aaTOHa) h He CBepxBpeMeHHbie cxeMbi; b «KOHKpeTHbix» Hay- 
Kax Terejib 6 mm>kc k ApucTOTe.iK): oh He OTpbiBaeT «h.tck)» ot «flBjie- 

1 Cm.: ÜAbUH M. A. ®HJioco(j)Hfl TerejiH KaK yneHHe o KOHKpeTHOCTH Bora h nejio- 
BeKa. M„ 1918. C. 301, 302. 
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Hna» h MbicjiMT «Bceoõmee» b ero BpeMeHHOM mhpobom ocymecTBJie- 
hhh. «06pa3» ecTb ocymecmeueiuancH noõeda udeu, m. e. ecmecmeeHHO- 
zo npaea. Moxho ycjioBHO npn3HaTb, hto ecTecTBeHHO-npaBOBOíí 
o6pa3 ecTb «naeaji», BooõpaxaeMbin MbicjiamHM BooõpaaceHHeM; og- 
HaKO c totó oroBopKoio, HTO 3 tot Hgeaji h caM no ce6e MeTac|)H3HHe- 
ckh peajieH n, ganee, BooõpaxeH b cbocm SMnHpnaecKOM ocymecTB- 
aeHHH. 3 to He 3HaaHT, hto Tereab Bcerga pa3yMeeT onpegejieHHbm 
eaHHHHHbm npaBonopagoK, HCTopHaecKH ocymecTBJieHHbm kbkhm- 
Hiiõynb HapoaoM 1 . 

,0,jia coBpeMeHHOH ohtojiothh npaBa Bonpoc 06 o6pa3ax b npaBe 
HMeeT cymecTBeHHoe 3HaaeHHe. B TeopHH npaBa sthm npaKTHaecKH 
He 3aHHMaioTCH 2 . A MOKay TeM, ayMaeTCH, o6pa3bi b npaBe cymecTBy- 
k)t, 6ojiee Toro, hx cacaycT paccMaTpHBaTb KaK hcito BaxHoe gjia oh- 
tojiothh npaBa. 

06pa3, OÕpa3HOCTb KaK IIOHBTHC OÕblHHO CBa3bIBaiOT TOJIbKO C MH- 
poM HCKyccTBa h aHTepaiypbi. Y Fêie ecTb TaKHe ctpokh: «MeaoBex 
cnpaBea.iMiio pagyeTca b Tex cnyaaax, Korga 6e3gyiiiHaa npiipoaa poat- 
nacT b HaniHX .ayiiiax \ieTa([)opn'iecKHH o6pa3, KOTOpbiíí mbi jiioõhm h 
HTHM». 

3aKOHbI COCTOHT H3 K>pHgHHeCKHX HOpM, Kaxgaa H3 KOTOpbIX — 
3 to npaBHJio, KOTopoe hojdkho npegBHgeTb MHoacecTBO bo3moxhbix 
KOH(]}JIHKTOB. HopMbI — 3TO pe3yjIbTaT OÕOÕmeHHH H npeaBHfleHHB 
B03M0XHBIX CHTyaHHH, TO, MTO B HCMeHKOH gOKTpHHC npaB Ha3bIBaiOT 
naymaaH3an;HeH. OõpaTHM BHHMaHHe Ha 3Ty cnocoÕHOCTb npegBHge- 
hhh. j\jm 3Toro HeoõxogHMa xopomaa cnoeoÕHOCTb k BooõpaaceHHio 
KaK K OaHOH H3 (JjOpM HayHHOTO n03HaHHB. 

Bot noneMy Tereab npHgaeT TaKoe õojibmoe 3HaaeHHe npaeoeoü 
UHmyuu,uu b npouecce npHMeHeHHa npaBa. 

OõpaTHM BHHMaHHe: «o6pa3bi» y Terena coxpaHaioT, BO-nepBbix, 
CBoe cavioaoBaeK)mce JHaaeHue « cneicy/i h mue ho HeoõxoduMux cmyne- 
neü Hyxa» h, BO-BTopbix, cboio nuíopnecxyio deücmeumeAbHocmb e Mupe, 
1160 OHH OCTaiOTCH He3pHMbIMH H HeBeCOMbIMH geaTejiaMH, 6eCC03Ha- 
TeabHO cooõmaiomHMHca jnogcKHM gymaM h HanpaBJiaiomHMH hx k 
CBOõoge. EcTecTBeHHoe npaBO Ferejia b KaaecTBe pogoBoíí, Bceoõmen 
cymHOCTH npaBa OKa3biBaeTca edmuM dm ecex epeMeh u napodoe, no- 
aoÕHO TOMy, KaK eaHH MHpoBOH ,ZI,yx h eanHO BoacecTBO. Ho b pac- 
KpbiTOM, KOCMHaecKH «deücmeumeAbHOM» BHae ecTecTBeHHoe npaBO 
ecmb opzanuHecKciH cucmeMa mhozux pa3JiimHbix u ceoeo6pa3Hux «edu- 

1 Cm.: MjibUH M. A. <t>Hnoco(J)HH Terensi KaK yneHHe o KOHKpeTHOcra Bora h nejio- 
BeKa. C. 303. 

2 06 «o6pa3e npaBOBoro aenoBeKa» BbicKa3biBajKH T. Pagõpyx (cm.: Padõpyx r. Oh- 
jioccxJmh npaBa. M., 2004. C. 118). 
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HUHHbix» npaeonopaÒKoe , BbiHomeHHbix h ocymecTBJieHHtix pa3JiHH- 
HblMH HapOflaMH. 

C. O. Kcic'i<b5iH nHcaji, >ito «ím rerejm ecTecTBeHHoe npaBO ecTb 
eflHHCTBO ÕbITHH H flOJIXeHCTBOBaHHH, OCymeCTBJIHeMOe B KOHKpeT- 
hom HHflHBHflyajibHOM TBopnecTBe Hapo^Horo ayxa. EcTecTBeHHoe 
npaBO eCTb (JdHJIOCO(J)HH KOHKpeTHOÍÍ nOJIOXHTeJIbHOÍÍ HpaBCTBeHHO- 
CTH» 1 . 

MTaK, npaBO HCTOJiKOBbiBaeTca TerejieM c tohkh 3peHHH TBopne- 
ckoíí cnjibi nejioBenecKoro ayxa, Kaxcubiíí «o6pa3» ero c|)hjioco(|)hh 
npaBa MoaceT 6biTb npaBHJibHO noHHT, TOJibKO ecjin npnHHMaTb bo 
BHHM aHne ero BOJieByio npnpoay. Ecjih h npn3HaTb, ito y npaBa b no- 
HHMaHHii rerejifl ecTb cnjia, to sto TOJibKO cnjia «yxa. 

Tohho T3K xe c BHgy bojih ecTb cocTOímne eflHHHHHOíi nenoBene- 
ckoh aynjw; ogHaxo no cymecTBy OHa ecTb ficeooiuaH eo/in, coxparono- 
maa cbok) Bceoõmyio npnpo^y n b eflHHHHHOH, cyõbeKTHBHon BOJie 
nenoBexa. H ecjin npaBO b noHHMaHnn Fcremi OKaBbmacTCH BOJieíí, to 
3to ecTb eceo6w,aa boah napoduozo dyxa. 

TaKOBbi ocHOBHbie nepTbi «ecTecTBeHHoro npaBa» Terena. Bcho 
yace, mto oh iio.ibjyeTca TepMHHOM «npaBO» b 6ojiee mnpoKOM cmmc- 
jie, neM sto aeJiaioT ropncTbi; b cbohx onpeaejieHHax oh co3HaTejibHO 
Bbixo^HT flajieKO 3a npeaeabi «orpaHHWCHHoro K)pn,inMCCKoro npaBa», 
xapaKTepiiayH ero ktk «(JjopManbHoe» 2 . 

Efayica o no3HTHBHOM npaBe, t. e. lopHcnpyiieHLiHH, He MoaceT, no 
Mbicjin Terejin, ciHTaTbCH noajiHHHon HayKoíí o npaBe. 

B iipiifiaii.ncHHH k npe/iHCJioBHio Terejib numer «CymecTByioT 3a- 
KOHbi ^Boaxoro poga: 3aKOHbi npnpo^bi h 3aKOHbi npaBa. 3aKOHbi 
npiipoabí aõcojnoTHbi n HMeioT cnay Tax, xax ohh ecTb: ohh He aonyc- 
KaioT orpaH H'ic h n n , xoth b HCKOTopbix cjiynaax MoryT õbiTb n Hapy- 
meHbi, 'iToõbi 3HaTb, b mcm coctoht 3axoH npnpo/ibi, mh aojDXHbi no- 
cmrHyTb npnpoay, h6o sth 3axoHbi BepHbi, jioxhbimh Moryr 6biTb 
jinnib Hanin iípczicTaBacHim o hhx. MepHJio sthx 3axcHOB HaxorniTca 
BHe Hac, a Hame no3HaHHe HHnero hm He npHÕaBJiaeT, hh b neM He 
cnocoõcTByeT hm; rjiyõxe MoxceT 6biTb TOJibKO Hame no3HaHHe hx. 
3HaHHe npaBa, c o^hoh CTopoHbi, Taxoe >kc, c apyron — imoe. Mbi y3- 
HaeM 3 th aaKOHbi to>kc npocTO TaxHMH, Kax ohh ecTb; Tax 6ojiee hjih 
M eHee 3HaeT hx rpaxmaHHH, h H3ynaioLLi,HH no3HTHBHoe npaBO lopncT 
T3K/KC HCXO/UIT H3 TOTO, 'ITO miHO. Pa3JIHHHe MOKaV 3THMH flByMH TH- 
naMH 3aKOHOB COCTOHT B TOM, HTO npn H3yneHHH npaBOBbIX 33KOHOB 

1 KeueKbAH C. O. O noHHTHH ecTecTBeHHoro npaBa y Kama n Terejifl // Bonpocw 
(j)HJioco(j)HH h ncnxojiorHH. 1915. Ne 128. C. 154. 

2 Cm.: ÜAbUH M. A. (pHJiococJíHfl Terejia KaK yneHne o KOHKpeTHoem Bora h nejio- 
Bexa. C. 305. 
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^eMCTByeT ,n,yx paccMOTpeHHH h yxe caMO pauiMine 3aKOHOB 3acTaB- 
jiaeT oõpaTHTt BHHMaHHe Ha to, hto ohh He aõcojnoTHbi. üpaBOBbie 
3aKOHbi — 3to 3aKOHbi, H/iymHe OT JHO/ieH. ...B 3aKOHax npaBa npea- 
nHcaHHe HMeeT CHJiy He noTOMy, hto oho cymecTByeT, h KaxjibiH ne- 
jioBeK TpeõyeT, htoõm oho cooTBeTCTBOBajio ero coõcTBeHHOMy Kpn- 
TepHio. 3gecb, cjieflOBaTejibHO, B03M0XHa kojijih3hh Mexjiy TeM, hto 
ecTb, h TeM, hto flOJixHO 6biTb Mexuy b ce6e h juih ce6a cymHM npa- 
BOM, OCTaKMIUlMCH HeH3MeHHbIM H npOH3BOJIbHbIM O n pCUCJIG H HCM TO- 
To, MTO ecTb npaBO... OjrnaKO hmchho sth npoTHBonojioxHOCTH mok- 
ay npaBOM b ce6e h jijih ce6a h TeM, neMy npoH3BOJi cooõmaeT CHJiy 
npaBa, Bbi3bmaioT noTpeÕHOCTb ocHOBaTejibHO MiyiMTb npaBO. B npa- 
Be nejioBeK flOjixeH h3htm cboh pa3yM, pojtxch, cjie^oBaTejibHO, pac- 
CMaTpHBaTb pa3yMHOCTb npaBa, h sthm laHMMaeTca Harna Hayi<a b ot- 
jiHHHe OT no3HTHBHOH lopHcnpyfleHHHH, KOTopaa nacTO HMeeT gejio 
jiHiiib c npoTHBopenHHMH... IIosTOMy Tenepb B03HHKaeT ocoõan no- 
TpeÕHOCTb no3HaTb h nocTHTHyTb MbicjiH, jiexaiiiHe b ochobc npaBa» 1 . 

«Hayxa o npaBe ecTb nacrm, (jnuiococpuu». I Iostomv oHa HMeeT on- 
peflejieHHbiH ucxodnbiü nyw<m, KOTopbiH ecTb pe 3 yjibTaT h HCTHHa to- 
ro, hto npeduiecmeyem n hto «cocTaBjnieT tbk HaibmacMoe “río/caia- 
mejibcmeo” iicxo/iHoro nyHKTa». 3to 03 HanaeT, hto nepBoe n ochob- 
Hoe «noHHTHe npaBa jiexHT no CBoeMy pa36umuw (Werden ) BHe 
HayKH o npaBe», hto «aeayKpHH ero npeanojiaraeTca» totoboh h 
«flOJUKHa õbiTb npHHBTa K 3 K flaHHaH». 0 HJioco(J)Hfl npaBa HanHHaeT 
TeM, neM KOHHHJia (J)hjioco(|)hh «cyõbeicrHBHoro ayxa», TaK hto no- 
c/iedHee 3 BeHO npejimecTByiomero paiBimiH coBnapaeT c nepebiM 3 Be- 
hom HOBoro papa. 

CorjiacHO 3TOMy npaBO ecTb He hto HHoe, kbk cymecTBOBaHHe 
(coõcTBeHHO HajiHHHoe õbiTHe) ceoõodHoü eojiu. Bciofly, me XHBeT 
CBOõo^Haa bojih, xoth 6bi b CBoeM nepBOHanajibHOM, cyõbeKTHBHOM 
BHae, ecTb npaBo; n tohho TaK xe HajiHHHoe õbiTHe (Dasein) MoxeT 
ÕbITb npaeOM TOJIbKO «Ha OCHOBaHHH CBOÕOJIHOH CyÕCTaHHHaJIbHOH 
BOJIH». 

3to 03HanaeT, hto npaBo ecTb He «HopMa», ho KaK 6bi «HopMajib- 
Hoe ÕBiTHC 'lenoBCMecKoro jiyxa»; npaBo ecTb npaeoeoe cymecmeoeamie 
eojiu, npaBHJibHbiíí cnocoõ ee xh3hh, hjih npaewibuoe cocmonHue dy- 
iuu. ripaBO He ecTb «nojiHOMOHHe», ho npaBOBOMy coctohhhio bojih 
npHcymH oõocHoeaHHue npaeue npummaHUx. Terejib Ha3biBaeT npaBOM 
Bce, hto CKpbmaeT b ce6e «3pejioe» coctohhhc 'icjioBciecKoro jiyxa. 

OTCio^a hcho, hto b «npaBe» Terejib bhjjht npexjie Bcero H 3 BecT- 
Hyio VTBepxnaeMyK) «neHHOCTb» hjih, ecjiH yroflHO, Hexoe oõneicmuano 


1 rezenb. YKa3. cob. C. 59. 
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3Hcmamee docmomcmeo. Ho ary ueHHOCTb oh 6epeT He b acneKTe aoji- 
xeHCTBOBaHHH, a b acneKTe 6 mtha, h npHTOM hmchho khk Mueoe 
meopnecKoe ncmajio'. 

3to He to npaBO, KOTopoe H3BecTHO lopnciaM, a «npaBO caMO no 
ce6e», npaBO per se. BcnoMHHM, mto nncan M. K. MaMapjiamBHJiH no 
nOBOfly MeTa(J)H3HHeCKOH HeB03M0)KH0CTH H3bIKa, npH BCTpene C KO- 
Topoíi (J)hjioco(|) floõaBJiaeT CTpaHHbie cjioBa per se — kbk TaKOBOíí, 
a TOHHee, caM no ce6e. 3th cjioBa (|)HJTOco(|)bi Hcnojib3yioT, Koraa xo- 
tht BbicKa3aTb KaKyio-TO Tpy^HoyjioBHMyio Mbicjib. Per se no3BOJiHeT 
CJIOBy oõpecTH HOBblH ottchok. 

TaKHM o6pa30M, «npaBO caMO no ce6e» ecTb ceamennaa cymnocmb 
6CMK020 npaea, npeõbiBaiomaH, onHaKO, b HepacKpbiTOM, «Henocpen- 
CTBeHHOM» COCTOHHHH. 3 tOH CyiIIHOCTH H npüflCTOHT COBepHIHTb nyTb 
K HBJieHHK), 0C03HaHHK) H OCyiUeCTBJieHHK). HpaBO flOJIXHO CTaTb «cy- 
mHM no ce6e n juth ceõn». 3 to 03HanaeT, hto eMy HajuiexaiT pacKpbiTb 
b ce6e «HpaBCTBeHHoe», cocTaBJiaiomee ero ocHOBy, h ero Henocpen- 
CTBeHHoe «HacTpoeHne» h npcBpaTirxbCH b co3HaTejibHyio n opraHH30- 
BaHHyio HpaBCTBeHHOCTb Hapofla. Ho tbk kbk npaBO ecTb HajiHHHoe 
õbiTHe CBo6onHoíí Borra, Becb nyTb oõbeKTHBHoro .ziyxa MoxeT 6biTb 
ormcaH cnenyK)iiiHM o6pa30M: eom pacicpbieaem ceow pa3yMnyw u doõ- 
pyw npupody u no3Haem ee ceepxuHdueudya/ibHym eceoõinHocmb. Ohjio- 
cocJthh npaBa Terejin H3jiaraeT «onpaB^aHHe bojih» b ee ochobhhx 
CT pacTflx h bji c ' i e h li 'A x. 3th BJieneHHH ocymecTBjnnoT ceõn b jkhbbix h 
H eOÕXOflHMbIX OTHOIIICHHMX WeJIOBGKa H CJiaraiOTCH B CTpOHHyiO CHCTe- 
My ero «OÕbCKTMBHOM» JKH3HH. 

B CBoeM HenocpejicTBeHHOM, HepacKpbiTOM coctohhhh CBOõo^HaH 
bojih nejioBeKa jkhbct floõpbiMH «HpaBaMH» h «oõbinauMH» — OHU-mo 
u cocmaeAnwm cauym zAyõoKyw u nodjiuHHym cmuxuio npaea. Bce oc- 
HOBHbie onpene.ieHMH npaBa, a Taioxe pejiHTHH cyrb coõcTBeHHbie hm- 
MaHeHTHbie coctohhhh nejioBenecKoro ayxa, «ucmumux npaeoe». 

C 3TOH TOHKH 3peHHH B OCHOBe BCeH HapOflHOH JKH3HH H BCeTO 
npaBa JiexaT Mcuebie npaebi h oõbmau khk nepBbie 6ecco3HaTejibHbie n 
HenocpejicTBeHHbie oÕHapyxeHHH oõbeKTHBHOíí CBo6ojibi. Ecjih xe 
OÕpaTHTbCH K HHM n03HaBaTejIbH0, nOMbICJIHTb O HHX H npHJiaTb HM 
(JjopMy oco3HaHHOH BceoõuiHOCTH, b coBepuieHCTBe Bbipa3HTb hx pe- 
ajibHOCTb h oõbHBHTb Bo Bceoõmee CBejieHHe, to «npaBO caMO no ce- 
6e» nojiynHT bmh 3üKOHa. 3to 3HanHT oco3HaTb «npaBO caMO no ce6e», 
yTBepjiHTb ero, npnjiaTb eMy bhji HajiHHHoro õhthh (Dasein) h 3Hane- 
HHe «chia ceõn cymero npaBa» 1 2 . 


1 Cm.: rezejib. YKa3. coh. C. 306. 

2 TaMxe. C. 309. 
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OÕpaTHM BHHM3HHe Ha TO, HTO He npHBJieKJIO BHHMaHHe HCCJieaO- 
BaTejieíí rerejieBCKon 4>hjioco(]3hh npaBa h ocTajiocb, k coxaneHHio, b 
TeHH: 3 to HMeiomaH BaxHoe OHTOJiorHHecKoe 3HaneHHe MBicjib o pe- 
anbHOCTH HenpaBa Hapntty c npocTpaHCTBOM npaBa. HTaK, npaBO — 
3to HciTO c y6 cTa h uH o h a.T b h o npaBoe, sto ecTecTBeHHoe npaBO. 

OnjiocoíjjHfl HayKH o npaBe HMeeT cbohm npetiMeTOM HttcK) npaBa. 
M 3 to HenTO «o6menpH3HaHHoe h o6me3HannMoe», «cyõcTaHnnn 
npaBOBoro h HpaBCTBeHHoro» 1 . Ho b 3tom (JjparMeHTe npettHCJioBnn k 
«Ohjioco(|)hh npaBa» Terejib npettynpexttaeT Hmaiejin o «ttajibHeíí- 
meíí Tpy/iHOCTH». OHa nponcTeKaeT «H3 toto, hto nejioBeK mhcjiht h 
umeT b MbimjieHHH cboio CBOõoay n ocHOBaHne HpaBCTBeHHOCTH» 2 . 
A nosTOMy «npaBO, CKOJib oho hh B03BbimeHH0, hh õoxecTBeHHO, 
iipeiipamaeTca, ottHaKO, b HenpaBO (Unrecht)» 3 . npOHCxotprr sto, ec- 
jin MbiniJieHue npn3HaeT «cc6h cBoõotiHbiM Jinnib TOjibKO Tortta, Korna 
OTCTynaeT ot o6ntenpH3HaHHoro n 3HannMoro n MoxeT H3o6pecTH 
tuia ce6a HenTO ocoõeHHoe» 4 . nojioxnTejibHoe npaBO moxct 6biTb no- 
po>KtieHne\t «cBoeBOJiHH» 3aKOHonaTe.ií-i, 6ojiee toto, moxct CKpbiBaTb 
b ce6e Hanana «Hacnjinn n TnpaHnn». HaKOHen, no mhchhio Terejin, 
nOJIOXHTejIbHOe npaBO MOXCT COCTOHTb H3 tlVpHblX 3aKOHOB, bc.ayuiHX 
He K enHHCTBy HapOtIHOH XH3HH, a, HanpOTHB, K KOH(|)JIHKTaM. Bot 
T orja, no Mbicjin Terejin, B03HHKaeT He^ocTOHHoe 3pejinme — nonB- 
jiaeTcn Unrecht (HenpaBo). 0 hjiococ|)hh, c ero tohkh 3peHna, He mo- 
xeT b CBoeíí no3HaBaTejibHoíí tteaTejibHOCTM canTaTbca c HenpaBOM, 
npHHHMaTb ero bo BHHMaHne. HenpaBOM aojixHa jaHHViaTbCH lopnc- 
npyaeHnnn. 

Hccjieayn npoõncMy HenpaBa, Terejib KOCHyjicn ente otiHoro (|)vh- 
ttaMeHTajibHoro tuia npaBOBOíí ohtojiothh Bonpoca — o Hen3MeHHO- 
cth 3aKOHa n ero oõbCKTHBHoií m3 vi e h' i hbccth, t. e. iipoõ.icMbi Heon- 
petiejieHHOCTH npaBa, b Hettpax kotopoh JiexnT H3BeaHbin kohí|)jihkt 
mok.tv ecTecTBeHHbiM npaBOM n no3HTHBHbiM 3aKOHOM. 3Ta npoõjie- 
Ma CTana paipaõaTbmaTbca b ropncnpytteHnnn b XIX—XX bb. npnMe- 
HHTejibHO k CBOõotte cytteÕHoro TOJiKOBaHHa 33 kohob. Terejib nnmeT 
o tom, hto 3aKOH, ttaxe ecjiH oh BepHO ccjropMyjinpoBaH n tohho bh- 
paxaeT cottepxaHHe «oõbeKTHBHO-Bceoõinen» bojih, MoxeT BCTpe- 
THTbCa C BejIHKHM 3aTpytIHeHHeM. XleJIO B TOM, HTO 33KOH B KaneCTBe 
oõutero npaBHJia BCTynaeT b c<|)epe KOHKpeTHoii SMnHpnn c ee «ko- 
HenHbiM MaTepnajioM» n tiypHOH õecKOHeaHOCTbio, c ee cjiyaaíÍHbiM 

1 TezeAb. YKa3. coh. C. 32. 

2 TaMxe. 

3 TaMxe. 

4 TaMxe. 
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MHoroo6pa3HeM h He nozmaioinHMHCH npe^BHfleHHio fleTajuiMH. 
M bot cpe/ui JHoaeíí B03HHKaeT He3,nopoBbiH npe^paccyaoK, corjiacHO 
KOTopoMy nojioxHTejibHoe npaBO aojdkho HMeTb xapaKTep «coBep- 
meHHoro 3axoHO,z];aTejibCTBa», t. e. HcnepnbiBaioinero Bce aeiajiH h 
npeaycMaipHBaiomero Bce B03M0XHbie cjiynaH xonexca npeaumca- 
hhíí. HanimaeTCfl 6e3Ha,ae>KHaH noroHH 3a ycKOJib3aiomHM h Bce pa3- 
MHOXaiOmHMCH 3MIIHpHHeCKHM MaTepHajIOM, paCCyiIOX H3HeMOraeT B 
noHCKax HOBbix npHHUHnoi! h «pa3yMHbix» MacniTaõoB, a 3axoHO,n;a- 
TejibCTBO, He eoBepmeHCTByHCb b coaepxaHHH, nyaoBHinHO pa3pacTa- 
eTCH. To 171 a OHO CTaHOBHTCfl HC.IOCTVnHblM fljlfl 3HaHHfl H yCBOCHHÍ-P 
rpax^aHe yrpanHBaioT 3Hanue CBoero npaBa, h «3aKOH» nepeciaeT 
6biTb hx coõcnmenHbiM 3aKOHOM: euõnem ceoõoda noeunoeeHUH. Coaaa- 
BaTb TaKHe 3aKOHbi — Bce paBHO hto nncaTb ko/ic kc Ha nyxoM hbbikc 
hjih, nofloÕHO THpaHy XIhohhchio, BemaTb 3aKOHbi Tax bbicoko, hto- 
6bi hh ojhh rpaxciiaHHH He Mor hx nponecTb, — pe3yjibTaT oahh h 
tot xce: yipaTa CBo6oflbi, «aõcojnoTHan TnpaHHH» h õecnpaBHe 
(Unrecht). TpaxcuaHe oxa3bi bíhotch b CBoero po,a;a xpenoemoH 3aBH- 

CHMOCTH. 

Ferejib iiiillict, hto ncxaHne Taxoro BceHcnepnbiBaioinero xo^exca 
Hejieno h naryÕHO. 3axoH ne Mo.ueem naay iiiTb ececmopomezo pa3yM- 
Horo «onpe^ejieHHH» h HeH36ejKHO ocTaeTcn Ha ypoBHe aõcipaxTHO- 
cth h BceoõiHHOCTH. H Bce ace oh CTpeMHTca neaaHTHHecxH npegy- 
CMOTpeTb h perjiaMeHTHpoBaTb xaamoe npoHincHHe xh3hh h coa^aeT 
HecTepnHMoe «rocnoflCTBO paccyaxa». Bo3HHxaeT nojiuu^eücKoe zocy- 
dapcmeo, b xotopom Bce nomiMHCHO 3axoHy h «Hamopy», a 3axoH npo- 
mueocmoum /Khbomv cy6bc kthb h o m y ,nyxy xax 'iy>K7aH, bhciiihhh, Bce 
ypaBHHBaiomaH CHjia, raeTymaa h npecjieayiomaH nenoBexa. üpaBO 
OKaibmaeTCH b xopHe H3BpameHHbiM, h6o 3axoH BbipoawaeTCfl b nyc- 
Tyio Mbicjib, JiHmeHHyio «aõcojnoTHOíí cymHOCTH». 

ripoõJieMa cjiaraeTca xax 6bi aHTHHOMHHecxn: c o,zihoh cTopoHbi, 
3axoHbi flOJixHbi npc/icTaBJiHTb coõoíí hcito .aocTynHoe h norormoe, 
Hexyio 3pejiyio pejibHOCTb, HHane noraÕHeT CBo6oaa, ho, c apyroíí 
CTopoHbi, HenpepbiBHO B03HHxaeT noTpeÕHOCTb b hobbix 3axoHax h 
3axoHOflaTejibHbix onpeaejieHHHX. Pa3pemeHHe 3toh npoõJieMbi Te- 
rejib BHflHT b cjieflyiomeM: 3axoHbi ^ojiacHbi co^epxaTb TOJibxo «Bceoõ- 
mne ocHOBonojioxeHHH», npoHHbie h ycTOHHHBbie, anexBaTHO (f)op- 
MyjmpyiomHe «npaBO caMO no ce6e» b ero CBnmeHHOM coaepacaHHH; 
3th ocHOBonojioxeHHH no^JieacaT flajibHeíínieH «cnennajiH3anHH» b 
npenejiax neíícTBHTejibHOH Heoõxo^HMOCTH ; ho nemp macecm Haao 
nepejioxHTb c «OTBJieneHHoro npaBHJia» Ha Mcueym deucmeemocmb 3a- 
Kona e dywe neAoeeica, t. e. Ha npaeoco3Hanue. 
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Ferejib 3aTpoHyji oneHb Baxoiyio pjm topric npyjic humh npo6jie\iy 
cooTHomeHHa 3aKOHa, CTeneHH ero neTajiH3apHH h npaBonpHMeHH- 
TejIbHOÍt npaKTHKH. 

3aKOH He cymecTByeT caM no ce6e, b npaBOBOíi peajibHOCTH ero 
HopMbi peryjrapyioT o6m,ecTBeHHbie OTHOineHHH c yieToví Toro cmmc- 
na, KOTopbiíí HopMaM iipnaaeT t 03 ko isa hh e 1 . Cyrb HHTcpnpcTaiiHH 3 a- 
KOHa — b BbiHCHCH h H, 'ibH >kc bojih BbipaxaeTCH B 3aKOHe: TO JIH pa3- 
paõoTHHKOB 3aKOHa h aenvTaTOB, KOTopbie ero oõcyacaajiH h rojioco- 
BajiH, to JiH rocyaapcTBa hjih Hapoaa. A MoaceT jih 6biTb Booõine bojih 
y rocyaapcTBa hjih Hapoaa? To, hto Hapoa CHCTCMaTwiecKH ocymecT- 
BJiaeT aKT BOJieH3bHBJieHHH, oneBHaHO, nocKOJibKy Hapoa peryjinpHO 
H3ÕHpaeT npc.TCTaBHTe.ieií BJiacTH. 3to h ecTb pecny6jiHKaHH3M. Cjie- 
jloBaTc.ibHO, bojih Hapoiia hjih bojih rocyuapcTBa — 3to He lopH^HHe- 
CKan (|)hkhhh. Ho Torja mohcho aonycTHTb, hto h 3aKOHOnaTejiHMH 
HBJiHioTCH He pa3pa6oTHHKH 3axoHa h jienyTaTbi. npHHHMan 3aKOH, 
rocyaapcTiio roBopHT He ot jinua pa3pa6oTHHKOB 33kohob, a ot hmchii 
caMoro 3aKOHa («HMeHeM 3aKOHa»). H pemeHHH cyaoB npoB03rjiama- 
10 TCH «HMeHeM Pocchííckoh OeaepauHH» 2 . TeM caMbiM nojiHepKHBa- 
eTCH Hpe3BbIHaHHO BaHCHOe OÕCTOHTeJIbCTBO, O KOTOpOM B CHJiy npn- 
BblHKH npOH3HOCHTb 3TH CJIOBa KajK.abHÍ HCHb CyflbH H HPYTHe KipHCTbl 
no,a3a6biJiH. 3to pemeHHe He rpynnbi cyaeíí, aaxe ecjiH ohh caMbie 
KOMneTeHTHbie cneuHajiHCTbi b oõJiacTH lopHcnpyaeHHHH, a hckoto- 
pbie H3 hhx aaxe npo([)eccopa. 

3™ pemeHHH He TOJIbKO HBJIHIOTCH aKTHMH n03H3HHH, 3TO H aKTbl 
nyõJiHHHoro BOJieH3bHBJieHHH. Bojih cyaeií coBnaaaeT c BOJieíi 3aKOHa, 
KaK h bojih aaKOHoaaTe.icH tojibko coBnaaacT c Bojieíí ochobhoto 3a- 
KOHa. B 3aKOHe nepcoHHcfmiiHpyeTCH bojih rocyaapcTBa b tom cmmc- 
Jie, HTO OH COaepjKHT OTCbIJIKH Ha «OCHOBHbie HOpMbI», 6a3HpyeTCH Ha 
KOHCTHTypHOHHbix npHHHHnax, a 3to yxe oõniee coaepxaHHe 3aKO- 
HoaaTejibCTBa, k KOTopoMy napjiaMeHTapHH He HMeioT oiHomeHM. 
Ohh CBH3aHbi KOHCTHTypHOHHbiMH npHHipinaMH, o6pa3yiomHMH 
CHCTeMy, KOTOpaH Ha3bIBaeTCH OCHOBbl KOHCTHTyUHOHHOTO CTpOH. 
A no3TOMy BnojiHe npaBOMepHO, hto cyabH — TOJiKOBaTejiH 33kohob 

1 Cm. ct. 74 OeaepanbHoro KOHCTmyiiHOHHoro 3aKOHa ot 21 hiojw 1994 r. N“ 1-OK3 
«O KoHCTHTyiiHOHHOM Cyae Pocchííckoh OeaepaHHH» (aanee — 3aKOH o KoHCTHTy- 
hhohhom Cyne PO): «KoHCTHTyuHOHHbiií Cya Pocchííckoh OejiepaHHH npHHHMaeT 
pemeHHe no jiejiy, oueHHBaH KaK õyKBajibHbiíí cmhcji paccMaTpHBaeMoro aKTa, tbk h 
CM bICJI, npHaaBaeMblíí eMy 0(j)HIIHajIbHbIM H HHHM TOJIKOBaHHeM HJIH CJIOaCHBHieilCfl 
npaBonpHMeHHTejibHoíí npaKTHKoií, a TaKxce hcxouh H3 ero MecTa b CHCTeMe npaBOBbix 
aKTOB». 

2 Cm. ct. 77 3aKOHa o KoHCTHTyuHOHHOM Cyne PO. 
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MoryT «yBHueTb» b BOJie 3aKOHa (Bojie rocyaapcTiia) to, o mcm h He no- 
MblIHJIHJIH ero KOHKpeTHbie pa3pa6oTHHKH. 

B lopHcnpyneHHHH b Taxoro pona cjiynaHX tobopht o tom, hto 3a- 
KOH HCTOJIKOBblBaeTCB B COOTBeTCTBHH C ,a\'XO\1 KoHCTMTVUM 11 1 . XopO- 
mo 3HaiomHe btot «nyx» cyn,bH Moryr b npHHiiHne jiynme noHHTb m 
HCTOJ iKOBaTb 3aKOH, HexejiH ero pa3pa6oTHHKH — napjiaMeHTapHH. 
3Ta h nea .iaisHO H3BecTHa lopncTaM õnaronapa ([lopvty.ie: «3aKOH Bce- 
rna Myupee cbohx paipaõoTWHKOB» (cTapaa Kipii/uniecKaH noroBopKa). 
B XIX b. Ehhhhht imcaji o tom, hto nocjie oÕHaponoBaHHH 3axoH Ha- 

HHHaeT >KHTb CBOeíí CaMOCTOHTe.TbHOiá XH3HbK>. 

OHjioco(J)CKH-npaBOBbie Hflen fercjiH 0Ka3biBajiH b Pocchh 6ojib- 
moe BJiHüHHe Ha TiiopnecTiso Mocuífia BiiKCHTbCBinia MHxaíÍJioBcxo- 
ro (1867—1920). Kax npaBHjibHO nonMeTHJi T. T. EepHapxHH, 
H. B. MHXaHJIOBCKHÍÍ OpHeHTHpOBaJICH Ha OÕbeKTHBHO-HfleajIHCTH- 
aecKoe noHHMaHHe ecTecTBeHHoro npaBa b cpe,ie FerejiB 1 2 . Oh Tpax- 
TOBan ecTecTBeHHoe npaBO xax «coBoxynHOCTb HaHÕojiee oõiiihx 
npHHHHnoB, HopM, HenocpencTBeHHO BbrrexaioinHX H3 aõcojnoTHOíí 
Hnen npaBa h HMeioniHX xapaxTep BenHOCTH, HeH3MeHHOCTH h 6e3- 
yCJIOBHOÍÍ o6H3aTeJIbHOCTH HJin Bcex BpeMeH H HapOflOB». OÕOCHO- 
BaHHe ecTecTBeHHoro npaBa b OTJiHHHe ot C. <|)oh IIy(|)(J)eHnop(J)a, 
KOTopbm CBB3biBaji ero co CTpeMJieHueM Jiioneíi k MHpHOMy o6m,e- 
JKHTHK), OT T. FpOHMa, CBHIbIBaBLIJCrO eTO C OÕUIOKHTCJIbHOÍÍ npHpO- 
floíí nenoBexa, ot B. CnnH03bi, xoTopbm oõocHOBbiBaji ero chjioíí, 
H. B. MnxaíÍJioBCKHH, nonoÕHO Terejuo, Hcxaji b H^ee Aõcojhothoto 
P a3yMa h Ho6pa. 

Ms 3Toro nojioxeHHfl H. B. MHxaHJioBCXHH bbibohhjt pan BaxHbix 
nojioxceHHH h, b nacmocra, npHHpHn enHHCTBa MHpa. Oh caHTaji, 
hto 3eMHan acH3Hb co BceMH ee npoaBJieHHHMH ecTb jinnib õecxoHea- 
Ho Majiaa nacmpa mhpoboh jkh3hh, (})H3HHecxHH nopanox jkh3hm 
3eMJin ecTb Jinuib npoBBjieHne (]iH3HHecxoro nopanxa xh3hh MHpa, 
conHajibHbiH nopajiox aenoBeaecxoro oõmecTBa ecTb jiHnib aacTHua 
MHpoBoro pa3yMHO-HpaBCTBeHHoro nopaiixa. Mnea ecTecTBeHHoro 
npaBa bbibohhtch H. B. MHxaíÍJioBCKHM H3 mhpoboto pa3yMHO-HpaB- 
CTBeHHoro nopanxa, cymecTByiomero oõbexTHBHO, He3aBHCHMO ot 
toto, co3naioT ero jhohh hjih HeT. «Ecjih STHaecxaa XH3Hb 3eMJiH, — 
nHcaji oh, — bxohht b cocTaB MHpoBoro 3THnecKoro nopanxa, ecjra 
HJIH COBMeCTHOH JieHTeJIbHOCTH JHOHeíí HeOÕXOHHMO opraHH30BaHHoe 

1 Cm.: radjicuee F A. 06 ocoõeHHOCTHX KOHCTHTyunoHHO-npaBOBoro HCTOJiKOBa- 
hmh HopM rpaacjiaHCKoro npaBa // 3aKOH. 2009. N° 9. 

2 Cm.: EepHau,Kuü r. F. OHTOJiornaecKne ocHOBaHna ecTecTBeHHoro npaBa b yne- 
HMH H. B. MnxaftjioBCKoro. C. 244—250. 
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o 6 mc>KHTne, t. e. Heoõxonnvio npaBO, to caMa unea npaBa ecTb nacTb 
MnpoBoro 3TH'iecKoro nopMüKa» 1 . 

3Ta n^ea nepexjraxaeTCH c chctcmoíí OHTOJiornnecKH-npaBOBbix 
B3rjia,íioB 3. OexHepa, KOTopbin no3xe, yxe b cepe^nHe XX b., nncaji 
o tom, hto npaBO — 3 to nacTb nopazixa nacTH nopjmxa (cm. tji. 2 Ha- 
CToamcn KHnrn). 

5. KaHT h Terejib pa3pa6oTajin oõuinc (J>njioco(J)CKHe npeflnocbijixH 
H 3 yneHna (J>hjioco(J)hh npaBa. Kaxne xe naen moxho cnnTaTb o 6 mn- 
mh (J)hjioco(|)ckhmh npeanocbuixaMH? Oxpyxaiomaa Hac peajibHaa 
flencTBHTejibHOCTb — 3to Bemn n jhoah, b OTHomeHnn KOTopbix mm 
BbicTynaeM b pojin HaõJiroaaTejia n oneHinnxa. OflHy Beinb mm pacne- 
HHBaeM KaK xpacHByio, apyryio — xax 6e3o6pa3Hyio. Tax n b OTHome- 
hhh nejioBexa — o,tmh y Hac BM3biBaeT CHMnaTHio, n sto Hame hvbct- 
BO HB.HHCTCH OHeHXOÍÍ eTO flOCTOHHCTB. Kai< B TOBapHO-aCHOKHblX OT- 
HomeHHHX oÕMeHHBaeMbie TOBapbi oneHHBaioT apyr apyra, Tax n 
nejioBex He MoxeT BocnpnHHMaTb apyroro 6e3 opeHxn. OflHaxo bch- 
xaa oneHxa TpeõyeT HajiHHHH onpeaejieHHoií H3MepHTejibHoíí JiHHen- 
xh, ncnojib3ya xoTopyio moxho bmhccth opeHHBaiomee cyxaeHne. 
Koraa nejioBex HMeeT 3Ty mxajiy oneHox, oh BbmejiaeT ce 6 a H3 peajib- 
Hon flencTBHTejibHOCTH, npoTHBonocTaBJiaeT ce 6 a eíí c noMonibio 
cyõbexTHBHbix oneHox. TaxnM o6pa30M, moxho roBopnTb o «Byx th- 
nax notscacHHM jnoaeíí — 06 hhcthhxthbhom, xoTopoe npoanxTOBaHO 
cooõpaxeHHHMH npoaojDKeHHH po^a, n oneHHBaiomeM, xoTopoe npo- 
TexaeT hcbh^hmo b co3HaHHH nejioBexa. 

^BJiaeTca Jin «H3MepHTejibHaa jiHHeííxa» (t. e. mxajia neHHOCTeíí) 
H3HanajibHO coBepmeHHOií? HeT, OHa nocTOHHHO pa3BHBaeTca no Me- 
pe pa3BHTHM oõmecTBa. IlHor^a sth mbmchchhm nponcxoziHT õyxBajib- 
Ho Ha rjia3ax o^hoto noxojieHHa Jiro/ien. B xoHpe XVIII b. mojiojmm 
aHTJiHHCXHM apncToxpaTaM no3BOJiajiocb 3axjnonaTb napn — xto H3 
hx poflHTejieíí nepexnBeT apyrax. H 6 mjih pemeHna bmcihhx cyn;oB, 
xoTopbie paccMaTpHBajiH cnopbi, B03HHxaioinHe H3 sthx napn. Ho b 
XIX b. cynbi Hanajin OTxa3MBaTb b paccMOTpeHHH 3 thx hcxob, nojia- 
raa, hto ohh 6e3HpaBCTBeHHM. M3MeHHjiacb nixaaa ueHHOCTeíí! Bca- 
xaa mxajia peHHOCTeH npeacTaBJiaeT coõoít ocHOBy jhoõoíí xyjibTypbi 
neaoBenecTBa. Be3 Hee hcbo3moxho oõoíÍTHCb b ncxyccTBe, rge ecTb 
mxajia bctctwicckmx hchhoctch, b pejinrnn — TaM cboh mxajia neH- 
HOCTeíi, b Hayxe — xpHTepHH hcthhhocth h jioxhocth. B ropncnpy- 
aeHHHH mxaaa neHHOCTeíí HMeeT ocoõoe 3HaneHHe, nocxojibxy OHa 
«BJiaeTca no npcwMymecTBy oueHHBaioniHM o6pa30M MbimjieHHH. 


1 MuxawioecKuü M. B. YKa3. com. C. 202. 
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He cjiyqaHHO OeMHfla c BecaMH (B3BeuiHBaHHe — Ta *e oueHKa, 
H3MepeHHe toto, HacKOjibKO o6cy3tn;aeMoe noBefleroie JiHpa cooTBeT- 
CTByeT K)pH,Tll'ieCKHM 3T3JIOHaM) HBJIfleTCfl 0Õpa30M K)pilCnpy,TCHIiHH ? 
a He HayKH, HCKyccTBa. üpH stom, paccMaTpHBaa lopHcnpygeHiiHio 
K3K Cítiepy KyjIbTypbl, B KOTOpOH, K3K H B MOpaJIH, OHeHHBaiOmHH 06- 
pa3 MbinuieHHH HMeeT ocoõeHHO BaacHoe 3HaaeHHe, mh .ziojixHbi oxiia- 
BaTb ce6e OTaeT b tom, hto caMH no ce6e oneHHBaiomHe KpHTepnn pe- 
JIHTHBHbl, HeCOBepmeHHbl. Ohm HMeiOT TV >KC CTpyKTypy, HTO H KpHTe- 
pHH b npyrax c(|)epax KyjibTypbi: b ncKyccTBe, HayKe. Pa,iõpyx nncaji o 
tom, hto KyjibTypa no onpeaejieHHio hctophkob He HBJiaeTca a6co- 
jnoTHOíí, coBepmeHHOíí peHHOCTbio 1 : CKopee 3 to noHHTHe nocToaHHO 
npeacTaBJiaeT coõoh CMecb ryMaHH3Ma h BapBapcTBa (b ropHcnpyaeH- 
HHH H MOpaJIH), BKyCOB H HX OTCVTCTBMM (b HCKyCCTBe), HCTHHbl H 3a- 
ÕJiyxyiieHHH (b HayKe). 

He3aBHCHMO OT CTeneHH coBepmeHCTBa BcaKHe KyjibTypbi KaK 
CHCTeMbi ueHHOCTeií oõbeKTHBHbi. HejioBeK 3acTaeT onpeaejieHHbiH 
THn KyjibTypbi, ycBaHBaeT HMeHHO onpeflejieHHbiíi, HCTopunecKH 
cjioxHBmHÍíca THn KyjibTypbi, cocToaineíí H3 HacToamnx h comhh- 
TeabHbix, a nopoíí h JioxHbix peHHOCTeíí. npaBoco3HaHHe aeaoBeKa 
KaK cnenH(|)HaecKaa (JjopMa MbinuieHHa <«J)OTorpa4)HpyeT» onpege- 
aeHHbiH o6pa3 Kyjibrypbi bo Bcex ee npoanacHMax (b HCKyccTBe, no- 
aHTHKe, lopHcnpyfleHpHH h t. n.). OõbeKTHBHOCTb npaBa h lopnc- 
npyaeHUHH BOBce He 03HaaaeT, hto ohh noaBHJiHCb noMHMO nenoBe- 
Ka. Pa^õpyx cnpaBeaJiHBO noaaepKHBaji, hto npaBO — sto TBopeHHe 
aeaoBeaecKoro pa3yMa h, KaK Jiioõoe TBopeHHe nejioBeKa, MoxeT 
ÕbITb nOHaTO TOJIbKO H3 COÕCTBeHHOH HJ1CM. PaCCMaTpHB3Tb Bce cae- 
aaHHoe aeaoBeKOM c tohkh 3peHHa «nejienojiaraHMa», oõycjioBJieH- 
Horo cjienbiMH npHpoflHbiMH CHJiaMH, t. e. 6e3 oneHoaHoro cyaciie- 
HHa, HeB03MoacHo; HeB03M0XH0 h HHCTHHKTHBHoe, jiHiiieHHoe 
oneHKH cyxaeHHe o npaBe 2 . 

Mae a npaBa — sto iiaca cnpaBeflJiHBOCTH. H b 3 tom Paaõpyx hbjih- 
eTca oacBH/iHbiM npoao.a>KaTe.aevi .ac.aa Karna 3 , KOTopbiíí cojaaa <|)h- 
aocotJ)CKyK) CHCTeMy KoopaHHaT, b paMKax kotopoh pa3BHBaeTca co- 
BpeMeHHaa 4 >hjiococ|3hh npaBa. HTaK, H^ea npaBa — 3 to naea cnpa- 
BeaJiHBOCTH, t. e. oaHH H3 KpHTepHeB, KOTopbiíí npHHaflJiexHT He 
npaBOBOMy, a HHOMy h h Tc.a.a e ktv an b h o vi y, KyjibrypHOMy npocTpaHCT- 

1 Cm.: Padõpyx r. YKa3. coa. C. 13. 

2 TaMxce. C. 15. 

3 Ha Paaõpyxa OKa3anH BjnwHHe paõoTbi HeoKaHTHaHpeB MapõypcKoü h (jjpaii- 
õyprcKoíi (õaneHCKoií) uikoji. B Haaajie «OhjiococJíhh npaBa» oh nauieT, hto ero ({)hjio- 
cotjjcKO-npaBOBwe B3rjM,n,bi ccjjopMupoBajiHCb noa B03aeHCTBHeM B. BHHaeabõaHaa 
h f. PnKKepTa — BaoxHOBMTejieii (J)paii6yprcKOH uiKOJibi. 
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By — 3THHeCKOMy. H B 3TOM OCHOBHOH «HepB» H HCTOHHHK pa3BHTHH 
npaBa, n oaHoispeMeHHO npncymnH hmchho npaBy HeaocraTOK b BH.ac 
ero HeonpeaeJieHHOCTH. IlpaBO 6yaeT cooTBeTCTBOBaTb CBoeíí pean, 
ecjin oho oõJiaaaeT mctkhviu KpHTepHHMH, ecjin otmctkh Ha «H3Mepn- 
TejibHoíí» jiMHenKe paBHbi n othctjihbo BHaHbi. H ana 3Toro co3aaHa 
neHHOCTb b BHae cncTeMbi no3HTHBHoro npaBa. Ho ero OKa3biBaeTca 
HBHO HeaOCTaTOHHO. }KH3Hb C03flaeT KOH(|)JIHKTHbie CHTyaiJHH, KOTO- 
pbie He Moryr 6biTb cpaBHeHbi c JopHannecKOH «H3MepHTeabHOH» jih- 
HeírKOH, — Ha Heft He OKa3biBaeTca Kaicnx-TO MHKpocKonHaecKHX ae- 
aeHHÍí, OHa cjth ttt kom rpyõa! 

H bot to rpa B03HHKaeT n jBciHbni KOHcJ)a mkt mokhv npaBOM hmo- 
paabio. Oh HeH36exeH, nocKoabKy npaBOBoe HHTeaaeKTyanbHoe 
KyabTypHoe npocTpaHCTBO, Haxoaameeca paaoM c npocipaHCTBOM 
Mopajm, OKajbiBaeTCH b 3aBHCHMOM noaoxeHHH ot yõeacaaiomeH cn- 
abi KpirrcpncB aoõpa, cnpaBeaaHBOCTH, jhoõbh h t. a., t. e. «He cbohx» 
KpnTepHeB. OTCioaa h ochobhoh K)pnan>iecKHH ancKypc — o npnopn- 
TeTe hh6o no3HTHBHoro, an6o eciecTBeHHoro npaBa, onHpaiomeroca 
Ha HpaBCTBeHHbie KpHTepHH. B stom npoTHBopenHe Meacay BHeniHHM 
(J)opMaaH3MOM no3HTHBHoro npaBa n ero BHyrpeHHen coaepxaieab- 
HOCTbio, Ho npn 3 tom (J)opMaabHO (ae(|)nnHTHOH Mopaabio) hctok 
T eopeTHnecKoro MHoroBeKOBoro npoTHBOCToaHHa Meacay HHTepHa- 
aH3MOM niKoabí no3HTHBHoro npaBa, Koraa aocTaToa ho co3aaTb «pan 
lOpHaHHeCKHX nOHHTHH», HaVMMTbCH TOHKOBaTb 3aKOHbI H aBTOHOMH- 
3HpoB3Tb npaBO, CHHTaa ero aõcoaioTHO cavtoaocTaTOM h bi m , h 3KCTcp- 
HaaH3MOM niKoabí eciecTBeHHoro npaBa, Koraa camaeTca, hto npaBO 
HaxoanTca b cayxeÕHOM noaoaceHHH no OTHomeHnio k Mopaan, Koraa 
6a30Boíí neHHOCTbio aBaaeTca neHHOCTb 3THaecKaa — npHMaT cnpa- 
BeaanBOCTH. 

Hanõoaee apKO 3KCTepHaan3M npoHBnaeTca b 3HaMeHnToír «(|)op- 
Myae Paaõpyxa», H3aoxeHHon b ero CTaTbe c KpacHopem-iBbiM Ha3Ba- 
HneM «3aKOHHoe HenpaBO h Haa3aKOHHoe npaBO» 1 . Paaõpyx 6bia 
yõexaeHHbiM no3HTHBHCTOM. B CBoeíí oneHKe noBeaeHHa cyaeíí oh 
HCXO aHa H3 Toro, HTO OHH .10.1>KHbl npHHOCHTb CBOH 3THMeCKHC HVB- 
CTBa b xepTBy BbicmeMy npHHnnny 3aKOHHOcm. Y Hero, khk h y 
Keab3eHa c ero «ochobhoh HopMoíí», ecTb noHarae «6a30Boir Hop- 
Mbi». Ho nocae Biopoír MnpoBon bohhh Paaõpyx ciaa yrBepxaaTb, 
hto aMopaabHbie 3aKOHbi He o6a3aTeabHbi ana cyaeíí. 06pa3 Kaio- 
menca repMaHHH aonoaHaeT o6pa3 mchmkilumx cboh Bamaabí no3H- 
thbhctob. 3to 6biaH TparHnecKne MeTaMop(J)03bi. H nx ncnwTaaH n 
M. Xaííaerrep, n K. IHmhtt, KOTopbie 3anrpbiBaan c h3uh3mom. 


1 Padõpyx í. YKa3. coa. C. 228—238. 
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Paaõpyx b CBoeíi CTaTbe oneHHBaeT BbicKa3biBaHHe reHepajibHoro 
npoKypopa 3eMJiH CaKCOHHa, KOTopbiíí b cy^eÕHOM 3ace,iiaHHH bh- 
CKa3aji cjieayiomee MHeHHe: «Hh ojihh cyflba He MoxeT ccbuiaTbca 
Ha 33 koh h ocHOBaHHyto Ha HeM npaBonpHMeHHTejibHyio npaKTHKy, 
KOTopbie He TOJibKO HenpaBOMepHbi, ho h npecTynHbi. Mbi ccbuiaeM- 
ca Ha npaBa 'leaoiiCKa, KOTopbie ctoht Bbime Bcero nucaHoro npaBa, 
Ha HeoxbeMJieMoe h cymecTByioinee c HeianaMaTHbix BpeMeH npaBO, 
KOTopoe He npH3HaeT .tcmctbhc npHHyaHTejibHbix npHKa30B õecaejio- 
BeHHHX THpaHOB». 

MacTHbiíí onbiT aejioBeKa aacTO cjiyacHT noBoaoM ju ia H3MeHeHHa 
cyacaeHHÍí hjih Bbi3biBaeT HHTepec k KaKoíí-TO c(|)epe no3HaHHa. 
A. A. TyceHHOB paccKa3aji mhê, hto noBoaoM ajia noaBJieHHa 3aMeaa- 
TejibHoro «BBe,a,eHHH b (J)hjioco(]jhio npaBa» B. B. EnÕHXHHa nocjiy- 
xhjio HcnbiTaHHoe h nepexHToe hm cyaeÕHoe aejio, CBH3aHHoe c 
aBTonpoHcmecTBHeM. A HHTepec k TeopnH cyataeHHa npoaBHJica 
y X. ApcH/iT nocjie toto, kbk oHa b KaaecTBe KoppecnoHjieHTa npncyr- 
CTBOBana Ha cyge Haa Aaojib<|)OM 3ííxMaHOM b 1961 r. b HepycanHMe. 
Hmchho Tor.ua OHa nociaBHJia He TOJibKO (]jhjiococ|ickhh, ho h (Jjhjio- 
co<J)CKO-npaBOBOH Bonpoc: ecTb jih y Hac npaBO npeanojiaraTb HajiH- 
nne «He3aBHCHMOíí HejioBenecKoíí cnocoÕHOCTH, He onHpaioineHca hh 
H a 33KOH, HH Ha OÕHieCTBeHHOe MHeHHe, KOTOpaa CbI3HOBa H CaMO- 
npOH3BOJIbHO BblHOCHT CyXtUeHHe O JHOÕOM fleHCTBHH H HaMepeHHH, 
Koraa TOJibKO npeacTaBJiaeTca cjiyaaií? OÕJiaaaeM jih mm TaKoíi cno- 
COÕHOCTblO, HBJiaeMCH JIH Mbl, KaJKflblH H3 Hac B OTgeJIbHOCTH, 3aKOHO- 
aaTc.ie m b KaxaoM cbocm nocTynKe?» 1 . 

Cboíí BapnaHT OTBeTa Ha «ochobhoíí Bonpoc npaBa» coaepxHTca b 
(JieHOMeHOJiorHHecKHX HanpaBJieHHax (|)hjioco(J)hh. 

6 . Y 3THX HanpaBJieHHÍí (JjhjiocoiJihh h (JjhjiocoíJihh npaBa b Poc- 
chh HMejiacb TeopeTHnecKaa 6a3a b BHjie ncHxojiorHaecKOH Teopnn 
npaBa JI. H. fleTpaxHLiKoro, KOTopbiíí npejiBocxMTHji noaBjieHHe 3K- 
3HCTeHHH3JIH3Ma B OHTOJIOTHH npaBa 2 . Oh, 6e3yCJIOBHO, CaMblíí apKHH 
npejicTaBHTejib ncTepõyprcKoü niKOJibi (JjhjiocoiJihh npaBa, OTjmaaio- 
in,HHca cjie^yiomeH no3HnHeíí: a) npaBO He CBoaHTca k cncTeMe lopn- 
^HaecKHX HopM (no3HTHBHOMy npaBy) h 6) oho cboõo^ho ot panno- 
HaaHCTHHecKH-n;eHHOCTHbix oõpeMeHeHHH. YaeHHK IleTpaxHLiKO- 
ro — BbiaaioniHHca aMepHKaHCKHÍí copHOJior FIhthphm CopoKHH 
caHTaji, a to (jieHOMCH npaBa bmxojimt 3a npeaejibi KipmiwiecKoü Me- 
Ta<|)H3HKH — CHCTeMbi, KOTopaa nojiyaHjia H33BaHHe «lopHcnpyneH- 

1 ApeHdm X. JleKiiHH no nojiHTHnecKon (})hjioco(1)hh Karna. CI16., 2012. C. 161. 

2 Cm.: ITojifiKoe A. B. OHTOJiornnecKaa KOHuenuHH npaBa: onwT ocMbicjieHHH // 
npaBO n nojiHTHKa. 2000. N° 6. C. 5. 
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IiHH nOHÍ-ITHH». OÕblHHO TâK pa3BMBaK)TCi-l MHOTHe COBpCMCHHblC (|)H- 
jiococjjcKO-npaBOBbie KOHueniiHH 1 . 

ncHxojiorHHecKaa TeopHH npaBa 6buia BocnpHHHTa b pyccKon 
K)pn/ui'iecKOH jiHTepaiype Hanajia XX b. b ucjiom KpinuaecKii, xoth y 
Hee noHBHJiocb mhoto ctopohhhkob. B. A. Khcthkobckhh cnHTaji, 
no B sraH.a HeTpa>KMiiKoro Ha npaBO KaK Ha ncHxojioranecKHH ([)cho~ 
MeH ocHOBbmaeTCH Ha HeBepHOH OHTOJiorHnecKOH nocbuiKe, corjiac- 
HO KOTOpOH CymeCTByiOT TOJIbKO flBe peaJIbHOCTH — (J)H3HHeCKaíI 
(oBeniecTBJieHHaa) h ncHXHnecKaa. Mextuy TeM nocjie noHBjieHHH 
AHajiora «OeaoH» IljiaTOHa B03HHKJia HHaa peajibHOCTb — peajib- 
HOCTb Hfleft 2 . OeHOMeHOJiorHnecKaa niKOjia ocHOBbiBaeTca Ha npn- 
3HaHHH peajibHOCTH MHpa Hfleíí, npnneM 3Ta cc|iepa HfleajibHoro 6bi- 
THfl OÕbeKTHBHa, nOCKOJIbKy He 3aBHCHT OT HH^HBHayaJIbHOrO C03Ha- 
hh a. 

B 3tom HanpaBJieHHH pa3BHBajiacb «JiHJiocofjicKafl Mbicjib Bbinaio- 
meroca pyccKoro pejrarao3Horo (jjHjiococjia C. Jl. OpaHKa, 4 >hjioco(J)- 
CKaa CHdeMa KOToporo nojiynHJia Ha3B3HHe «Hjieaji — peajiH3M». 
OpaHK nojiaraji, a to oõmccTBCHHaa xH3Hb, nacTbio kotopoh hbjihct- 
ch npaBO, npencTaB.THeT coõoh CBoeo6pa3Hyio c(|)epy 6 bitu a, KOTopaa 
He MoxeT õbiTb OTHeceHa hh k \iaTcpiiajibHO\iy MHpy, hh k ricnxnae- 
CKOMy ÕblTHK). npaBO HCB03M0>KH0 yCMOTpeTb B OBeiI],eCTBJieHHOH Ma- 
TepHajibHoíí peajibHOCTH, ho sto He TOjibKO ncHXHnecKHe nepexcHBa- 
hhh 'leaoBCKa. OpaHK nHcan o tom, a to y>Ke juibho h c HcoiipoBepxcu- 
MOH yÕC.THTC.T bHOCTBK) (J)HJIOCO(J)CKafl MbICJIb flOCTHTJia C03HaHHH, HTO 
«oõbeKTHBHau aeíicTBHTejibHOCTb» KpoMe eoBOKynHOCTH SMnHpnae- 
ckh jiaHHoro ee MaTepnajia coflepxHT b ce6e Hemo HHoe — a hmchho 
to, mo oõpa3yeT ero «cJiopMy». 3 to ecTb ajievicm, KOTopbiH Ha3bmaeT- 
CH «HJieaJIbHblM» H KOTOpblít OTKpbIBaeTCH HHCTO yMCTBeHHOMy, «HH- 
TejuieKTyajibHOMy» co3epuaHHio 3 . 

1 A. B. nojMKOB oõpamaeT BHHMamie Ha no3nnnio T. ,11,. EepMaHa, KOTopbiíí cmTa- 
eT, hto b CBoeM onpejiejieHHH h nccjieaoBaHHM npaBa connanbHaa Teopna npaBa jiojdk- 
Ha flejiaTb ynop Ha B3anMoaeíícTBHH flyxa h MaTepnn, Hflen h onbiTa, CBecTH BoeanHO 
Bce Tpn TpaannnoHHbie nncojibi — nonHTMnecKyio (iio3hthbh3m) , STHnecKyro (Teopna 
ecTecTBeHHoro npaBa) n ncTopnnecKyio (ncTopnnecKan ropHcnpyneHnna) n co3flaTb 
HHTerpaTHBHyio ropHcnpyreHnnK) (cm.: EepMüH í. JJ. 3ananHaa TpaaniiMa npaBa: anoxa 
(jjopMHpoBaHna. M., 1998. C. 57). 

2 BejiHKHH (J)MJioco(f) onncbiBaeT b «OeaoHe» Bce HecoBepmeHCTBO OKpyacaronien 
ero MaTepnajibHOH flencTBHTejibHOCTH n BooõpaxcaeT 3aHe6ecHwe bmch, ncTHHHyio 
3eMjno, hto noKOHTca b hcthhhom He6e, necTpyro, kbk nBeTHon Man, cmnTbin H3 flBe- 
HajinaTH KycKOB kojkh, h H3JiynaiomyK) ncTHHHbin CBeT (cm.: Jlocee A. 0., Taxo-lo- 
duA. A. IIjiaTOH. M„ 1977. C. 184). 

3 Cm.: 0pciHK C. JI. PeajibHOCTb n neaoBeK. 036., 1997. 
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KaHT OTMeqan, hto npocipaHCTBO h Bce, hto b cociaBe onbrca hm 
onpe,n,ejieHO, He npHHajuiexHT k KOHKpeTHOMy MaTepnajiy BHeniHero, 
HyBCTBeHHoro onbiTa, a Jinnib npHcyrcTByeT b HeM. Oh noKa3aji tbk- 
*e, hto BpeMH, b cociaBe KOToporo Mbi Booõme BocnpHHHMaeM Bce 
onbiTHO flaHHoe, Taicace ecTb caMO He «MaTepnaji» onbna, He to, hto 
HM eHHO b HeM aaHO, a ycjioBHe onbna — to, KaK h b KaKoií (J)opMe oh 
aaH. OpaHK nnmeT o Kame, noKa3aBmeM, hto pejibin p aà oõihhx 
OJ ieMeHTOB H OTHOHieHHH, KOTOpbie Mbl npHHHCJHieM K COCTaBy fleííCT- 
BHTeJIbHOCTH (TaKHX, K3K «npHHHHa», «KaHeCTBO», «OTHOHieHHe», 
«Bemb» (hjih cyõcTaHiiHH) h t. n.), caM He juih b onbiTe Ha tot Jiaa, Ha 
KOTopbiH ,aaH ero HyBCTBeHHbm hjih Booõme KOHKpeTHbiH MaTepnaji, 
a KaK-TO no-HHOMy npHcyrcTByeT b HeM, oõpaiyH ero «(jiopvibi». 3 th 
HJIH nOJIOÕHbie OJieMeHTbl ÕbITHH KaHT CHHTaJI (JlOpMaJIbHbIMH. A BH- 
aeHHe «HjieajibHbix» sjieMeHTOB 6 mthh BnepBbie 6buio .nocTHTHyro 
HMeHHO JljiaTOHOM — HaCTOHIHHM TeOpeTHKOM H C03,íiaTeJieM (jlHJIO- 
co(J)ckhx Hfleíí, KaK 3 to noHHMajiH rpeKH. Hx «TcopHii» (theoria) 03Ha- 
najia He OTBJieneHHoe co3epuaHHe, a hmchho «BHueHHe». Cjiobo 
«H flea» (idea) ecTb npeavieT bhhchhh 1 . 

3jth Kama npHcyTCTBHe b cocTaBe onbiTa HjjeajibHbix sjieMeHTOB, 
KOTOpbie OH CHHTaJI (JlOpMaMH HeJIOBeHeCKOTO C03H3HHH, nopoHHT ca- 
My oõbeKTHBHyio peajibHOCTb toto, hto Ha3biBaeTcn SMnHpHiecKoií 
jieHCTBMTC.ibHOCTbK). OHa npeacTaBJiHJiacb eMy HeKoeií KapTHHoii, ko- 
Topyio Mbi caMH TBopHM, Hajiaran Ha wyBCTBeHHbiií MaTepnaji (jiopMbi, 
npHcymHe HarneMy coõcTBeHHOMy co3HaHHio. FIosTOMy 3Ta KapTHHa 
OKaibiBaeTCH y KaHTa He iiojijimhhoü peajibHOCTbio, a TOjibKO oõbCK- 
THBHpOB3HHbIM KOMnJieKCOM HaiHHX npejicTaBJieHHH, KaK nHHieT 
OpaHK, «HCKOed 3aCTbIBHieH, yCTOHHHBCH, OÕIHCM BCeM JIIOflHM HJIJIIO- 
3Heii». 

Fio MHeHHio C. JI. OpaHKa, HfleajibHbie 3JieMeHTbi onbiTHO flaHHO- 
TO TaiGKe BXOJIHT B COCTaB OÕbCKTMBHOH HeHCTBMTCJIbHOCTH. Oh C'III- 
Taji: yHHTbiBau HajiHiHOCTb 3thx H/ieajibHbix sjieMeHTOB, uejiecooõ- 
pa3HO 3aMeHHTb npn o6o3HaHeHHH toto, hto «nojuiHHHO ecTb», Tep- 
mhh «3MnHpHHecKan ^eHCTBHTejibHOCTb» (b kotopom aKLieHT jiejiaeTCH 
Ha tom, hto jiaHO HaM 'lyBCTBCHHO hjih KOHKpeTHO , t. e. Ha «MaTepna- 
Jie» ÕbITHH) Ha TepMHH «OÕbCKTHBHaH HCiíCTBHTCJ1bHOCTb» 2 . 

/iBajK.ibi joia MeTbipe, jniaMCTp jie.iMT Kpyr Ha paBHbie nojioBHHbi, b 
MH pe cymecTByioT othoihchhh pa3JiHHHH h ToxmecTBa, iioctoh hctbíi h 
H 3MeHHHBOCTH — 3TH H HM nOflOÕHbie OTHOHieHHH HBJIHIOTCH CBOÍÍCT- 

1 Cm.: Jlocee A. 0.. Taxo-Podu A. A. YKa3. coh. C. 172. 

2 Cm.: 0poHK C. JI. PeajibHOCTb h nenoBex. C. 17. 
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BOM OÕbeKTHBHOH fleííCTBHTeJIbHOCTH, OHH HHHeM He OTJIHHaiOTCÍI OT 
cjieayiomHX 3MnnpHHecKHX ([laKTOB — xejie30 TJDKejiee aepcBa. 

OÕbeKTHBHaH JjeHCTBHTeJIbHOCTb KpOMe MVBCTBCHHO HJIH HarjiaflHO 
flaHHOH OÕJiaCTH VÍOyKCT BKJHOHaTb B CCÕH OÕjiaCTb HCBII/IHMOrO. OpaHK 
npH3HaeT, mto TaKOH «cynepHaTypajiH3M» OTjiHnaeTcn ot npHBbiHHoro 
HaiypajiH3Ma, ho oh Bce xe coBna/iaeT c hhm no oõmeMy JioranecKOMy 
THny npeacTaBJieHHfl o peajibHOCTH. KjiaccHHecKHÍí o6pa3en; Taxoro 
Tnna MbimjieHHH — MeTa<|)H3HKa ApHCTOTejin h npoH3BOflHafl ot Hee 
(J)HJioco(J)CKa}i CHCTeMa Oomm Akbhhckoto. 3tot THn MbimjieHHH 
KaHT Ha3biBaji <<nor\iaTMMCCKOií \ieTa(j)U3iiKoii». Bce cymee (bkji lOMan 
npeacTaBJieHHH o Eore, .ayme, ayxax) yKJiagbiBaeTcn npn stom b 06- 
myio BcejieHCKyio xapTHHy õmthíi, t. e. BceoõbeMJiiomero e^HHCTBa 
KOHKpeTHOH OÕbeKTHBHOÍÍ fleHCTBHTeJIbHOCTH. 

Bce MHpoBoe õbiTHe npoieKaeT bo BpeMeHH, B03HHKaeT, hjihtch h 
H3 MeHHeTCH. HjieajibHbie *e (J)opMbi oõJia^aioT hhbim cbohctbom — 
OHH CBepxBpeMeHHbie (hjih BHeBpeMeHHbie). HncjioBbie h reoMeTpn- 
necKHe cooTHomeHHH, JiorHnecKHe cooTHomeHHH cymecTByioT, xax 
CHHT3JI OpaHK, He H3MeHHHCb, t. e. BHe BpeMeHH. 

BbIXOflHT, MTO OHH CymeCTBVMOT B K3KOM-TO HHOM nJiaHe HJIH H3Me- 
peHHH ÕbITHH. EcTb H3BCCTH3H KOppCjTHLHIH 3THX HHeít C (|)CHOMeHOJTO- 
THHecKHM yneHHeM 3. ryccepjia, KOTopbm, no MHeHHio OpaHKa, b 
cbohx Tpygax aoKaaaji, mto, HanpHMep, cojiepxaHitc \iaTeviai HMCCKiix 
h JiorHHecKHX noHHTHÍí npejicTaBJUieT co6oíí BHeBpeMeHHbie oõneK- 
THBHbie HjieH, He 3aBHCnmHe ot co3HaHHH jiiojieH. K 3TOÍÍ xe C(|)epe 
HiieajibHbix OTHomeHHÍí, cymecTByioiHHX He3aBHCHMO ot ncHxnne- 
ckhx nepexHBaHHÍi OTuejibHbix Jiiojaen, OpaHK othochji h npejMeT 
HHCTOH 3THKH. 

Moxho jih h MHp npaBa CHHTaTb coBOKynHOCTbio BHeBpeMeHHbix 
HjieH? Kax OTMenaeT A. B. üojhikob, k TaKOMy oõbexrHBHO-Hueajib- 
HOMy noHHMaHHio npaBa CKJiorouiHCb npe.acTaBMTC.iH HeMeuKOH Heo- 
KaHTnaHCKOH uiKOJibi (JjhjiocoíJihh npaBa — T. KoreH, P. IIlTaMMJiep, 
T. KejibieH 1 . Ho c hhmh OpaHK He corjiamaeTcn. Ero KoppeKTnpoBKa 
CBOjjHJiacb k cjieayiomeMy: Kax oõmecTBeHHaa XH3Hb, Tax h npaBO 
hbjhhotch He aõcTpaxmo HjieajibHbiM, a KOHKpeTHbiM õbitmcm. 

npaBO He HMeeT BHeBpeMeHHoro õbiTHH, nocKOJibKy oho bo3hhk 3- 
eT, HJIHTCH H HCHe3HeT BO BpeMeHH (b OTJIHHHe OT MaTeMaTHHeCKHX, 
jiornnecKHX, a TaKxe «mhctbix 3TH i iecKiix 11,1cü»), nosTOMy õbithc ro- 
cyaapcTBa h npaBa npeano.iaraeT He tojibko booõiuc õbiTHe jnoneiá, b 


1 Cm.: n oahkosA. B. OHTOJiorHnecKan KOHuemiHH npaBa: om>iT ocMMCJieHHH. C. 7. 
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OTHomeHHH KOTopbix OHO HMeeT CHJiy, Ho h hx no^MHHCHHC jiaHHOYty 
npaBy m rocyaapcTBy. 

BbiBOfl C. Jl. OpaHKa: npHpoaa oõmecTBeHHoro õbiTHH, npaBa bm- 
xojiht 3a npeaejibi aHTHTe3bi «cyõbeKTHBHoe — oõbeKTHBHoe», no- 
CKOJibKy HBJUieTCfl oflHOBpeMeHHO h TeM, h zipyrHM. 3Ta naen nepe- 
KJiHKaeTca c BbiBoaoM, k KOTopoMy npHmeji H. H. AjiexceeB, cuiiTaB- 
ihhh noa B03aeíícTBHeM (|)eHOMeHOJiorHH Tyccepjni: to, hto 
noflHHHHeT cyõbeKTa npaBy, HMeeT peHHOCTHyio npHpoay, a to, hto 
o6pa3yeT npaBO, hbjihctch ero Mjieeií. npaBOBbiM cohhocom» (cyniHO- 
CTbK)). To, HTO MOJKHO CHHTaTb «OÕbeKTHBHOÍÍ HeííCTBHTeJIbHOCTbK)», 
OpaHK Ha3Baji «npo3peHHeM»: Ha3biBaeMoe oõbeKTHBHOíi aeíícTBH- 
TejibHOCTbio aaxe b caMOM mnpoKOM, Ka3ajiocb 6bi, BceoõbeMJiiomeM 
CMbicjie OToro noHHTMH He LicuepnbiaacT co6oh õbiTue. «Bchkoíí ,aew~ 
CTBHTejIbHOCTH, BCeMy, HTO Mbl BKJHOHaeM B COCTaB MHpOBOTO ÕbITHfl, 
Mbi BbiHyameHbi npoTHBonocTaBHTb 6ojiee iimpoRoe noHírrae peanb- 
HOCTH, B COCTaB KOTOpOÍÍ BXOflHT KpOMe ^eHCTBHTeJIbHOCTH eme 
CBepxBpeMeHHoe “mieajibHoe” õbrme» 1 . 

OTTajiKHBaacb ot n.aen HeKapTa o peanbHOCTH, jieacameâ 3a npeae- 
jiaMH MHpa oõbeKTOB, BbipajKeHHOíí b ero (J)opMyjie cogito ergo sum, 
OpaHK yTBcpacaaeT, Bbipaxancb npH6jiH3HTejibHO h b oõbiHHbix no hm- 
THflX, 3aHMCTBOBaHHbIX H3 OÕJiaCTH npCJIMeTHOrO 3H3HHH, HTO «H», KO- 
Topoe co3HaeT ce6a b MHpe caMoro cjiaKTa mhcjih hjih ee HOCHTejia, 
ecTb peajibHOCTb, b KOTopoíí «oõtckt» coisnaaaeT c «cy6bc ktom». 3to 
ecTb peajibHOCTb, KOTopau Boo6m,e He npeacTaeT b pojm oõbeKra, ot- 
KpbiBaeTCH caMoíí ce6e, ho He b cnjiy toto, hto kto-to Hpyroíí Ha Hee 
CMOTpHT, a b cnjiy toto, hto caMO ee õbiTHe ecTb HenocpeacTBeHHO 
õbiTHe flJiH ce6n, caMonpo3panHOCTb 2 . 3 to to õbirae, KOTopoe CTajio 
OTKpOBeHHeM, OTKpblBUIHMCH ABTyCTHHy, — CBepXMHpHOe, CBCpXOÕb- 
eKTHBHOe. 3 tO OblTHC He HBUHeTCH HeMOH naCCHBHOÍÍ aeMCTBUTC.TBHO- 
CTbio, H3BHe npeacToameH Hameii Mbicjni. 3 to 6brme, õyaynn nep- 
BHHHbiM cymecTBOM Haiiiero coõcTBeHHoro õbiTHH, b ero jiHpe OÕHa- 
pyxHBaeTca kbk nepBHHHoe cymecTBO peajibHOCTH Booõme. 3 to xe 
OTKpbiTHe ABrycTHHa — He KapTa caeaaa h KaHT, KOTopbiü no npaBy 
CHHTaeTCH ocHOBonojioxHHKOM HeMeuKOTO HaeajiH3Ma. Oh Taicxe 
0C03HaJI peJlHTHBHOCTb nOHÍLTHH «OÕbeKTHBHaH fleHCTBHTejIbHOCTb». 
B OÕbeKTHBHOH fleííCTBHTeJIbHOCTH, KOTOpyiO HeHCKyiIieHHOe C03Ha- 
HHe BocnpHHHMaeT KaK aõcojHOTHyio, caMoaoBJieiomyio h Bceoõb- 
eMJHomyio peajibHOCTb, KaHT ycMOTpeji He uto HHoe, KaK Koppe.iHUHK) 


1 0paHK C. Jl. PeajibHOCTb h aejioBeK. C. 24. 

2 TaMxe. C. 32. 
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(caM KaHT TOJiKOBaji ee KaK *nopo>K,icHHc») cavioü no3HaiomeH mhc- 
jih h noTOMy KaK HeHTO, HMejomee JiHiiib orpaHHHeHHyio h othoch- 
TejibHyio :iHa'iM\iocTb. CoraacHO KaHTy, nojuiHHHO iiceoõbevijiioiiiHM 
pejibiM OKa3ajiacb He «o6be ktm bhíih neíícTBHTejibHOCTb», KOTopau ecTb 
jiHiiib KoppejiHHHH «TeopeTHHecKoro pa3yMa», a npeBocxojiHiiiaH ee 
C(J)epa «C03H3HHH». 

/Ja.TBHCMHiec p33BHTHe 3TOÍÍ K3HTOBCKOH MbICJIH, CM I1TÍ1GT OpaHK, y 
Oiixtg h rerejifl «OTKpbuio nojui hhhvk) Bceoõbe mjiki my k) peajibHOCTb 
b BHfle õojiee rjiyÕHHHoro h nepBHHHoro Hanajia “,a;yxa”». H stot mor 
11 peHCT3BJIHeT C 060 ÍÍ eCTeCTBCHHblH BbIBO/l H3 OTKpbITHH, MTO He «OÕb- 
eKT (to ecTb He to, hto npe^cTOHT Hameíí mmcjih), a, HanpoTHB, caM 
cyõbeKT ecTb OTKpoBeHHe no^JiHHHoro cymecTBa peajibHOCTH». 3 to 
6mji, KaK roBopHJi IIjiaTOH, «noBopoT rjia3 nyiiiH» H3BHe BOBHyTpb, b 
CHJiy KOToporo cymecTBO peajibHOCTH OTKpbuiocb He TaK, KaK OHa H3- 
BHe npeflCTOHT b KanecTBe «oõbeKTHBHOíí aeíícTBHTejibHOCTH», a TaK, 
KaK OHa ecTb h oÕHapyxHBaeTCH b jkhbbix nyÕHHax caviocoiHaHHM. 

^ymeBHaii XH3Hb nejioBeKa, 3tot cyõbeKTHBHbm mhpok, <|)opMa 
ÕbITHH KOTOpOTO TaK COKpbITa OT OÕbeKTHBHOTO MHpa, TeM He MeHee 
HBJIHeTCH MaCTbK) OÕbCKTMBHOM fleHCTBHTeJIbHOCTH. 

M Torfla npaBoco3HaHHe HCjioBCKa KaK MacTb 3toto «c y 6bc kt m b h o - 
ro MHpKa» TaKxe jojixHa npH3HaBaTbca nacTbio npaBOBOíí peajibHO- 
cth. H ecjiH penb HgeT o npaBoco3H3HHH, aonycTHM, npe3H,iieHTa 
CTpaHbi, to omymeHHe, hto oho HBJineTCH fleííCTBHTejibHOCTbio, ycn- 
jiHBaeTca, nocKOJibKy noa ero B03,n,eHCTBHeM OKa3biBaioTCH oneHb 
BaxcHbie jum Bcero oõmecTBa pemeHHH. 

TaKHM o6pa30M, 3Ta napaõojia <|)hjiococ|ickoh mbicjih: FIjiaTOH — 
ABrycTHH — ZJeKapT — KaHT — KoreH — OpaHK — MoxeT npHBecTH 
Hac k BbiBo^y o tom, hto npaBOBaa peajibHOCTb He orpaHHHHBaeTCH 
peaJIbHOCTbK) CymeCTByiOmHX KipHflHHeCKHX HOpM, fleÜCTBeHHOCTb 
KOTopoíi nojwepxHBaeTCH t3khmh HHCTHTyraMH, KaK cya, TiopbMa 
H T. fl., HO 3TO H peajibHOCTb npaB0C03HaHHH KaK OTfleJIbHOTO HeJIOBe- 
Ka, TaK h o6mecTBa b ue.iovi. 

EcTb jih KaKaa-TO CBH3b Mexcuy npaBOBOíí peajibHOCTbio h TpaHC- 
HeHflHpoBaHHeM? jih OTBeTa Ha stot Bonpoc HeoõxoauMO norpyace- 
HHe b (jiHJiocoíjicKoe npocTpaHCTBO, co3jiaHHoe Xan^errepoM. 
C. JI. OpaHK CHHTaji: htoõm iiohhtb, hto TaKoe TpaHcueHjinpoBaHne, 
hcoõxojiiimo BcnoMHHTb CTapyio, ycTaHOBJieHHyio HexapTOM HCTHHy: 
flyrna nejioBeKa He HMeeT MecTa b (J)H3HHecKOM opraHH3Me, He HMeeT 
oõbeMa H npocTpaHCTBeHHOíí (jiopMbi. 3to He 3H3hht, hto OHa boo6- 
me aBTOHOMHa ot Tejia: 6ojie3HH h CTpajiaHiiH onpe/iejieHHO BoijieücT- 
ByioT Ha Hee. M TeM He MeHee «yma Haxo^HTca b H3BecTHOíí 3btoho- 
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mhh OT Tejia. OHa MoaceT yHecTHCb MCHTaMii b õyaymee, npeacTaiiHTb 
MbicjieHHO npoiujioe, nepeHecTHCb MbicjieHHO b apyroH ropofl hjih Ha 
flPyrOH KOHTHHeHT. 

FoBopa o BHyTpeHHeíí peajibHOCTH ayxoBHoro MHpa nejioBeKa, b 
Hejiax Har.iHaHOCTH C. Jl. OpaHK npHÕeraeT k o6pa3y nyiiiH: sto no- 
aoõne nojneviHoií maxTbi, KOTopaa HMeeT MajieHbKHÍi bxoji H3BHe, H3 
Hapy>KHOrO CJIOH «OÕbCKTHBHOH JICHCTBHTC.TbHOCTH», BHyTpH >KC eCTb 
HeKHÍi orpoMHbiH, cjioacHbiíí, noTeHHHajibHO õecKOHeHHbm non3eM- 
Hbiíí MHp. Xaiigerrep, no mhchhio C. JI. OpaHKa, npe^JiaraeT MeHee 
HanBHoe h 6ojiee TOHHoe yneHiie o 3aMKHyToc™ h H30jiHpoBaHHOCTH 
BHyTpeHHeH acH3HH nejioBeKa. üoaoÕHO TOMy, KaK (|)H3hkh b yneHHH 
06 HCKpHBJieHHOM npOCTpaHCTBe, TOBOpHT O KOHeHHOCTH MHp03fla- 
HHH, COBMeCTHMOH C erO HeOrpaHHHeHHOCTbK), T3K «3K3HCTeHHHa- 
JIH3M» Xaitnprrepa, oÕHapyacHB Heo6o3pHMyio nojiHOTy CBoeo6pa3HOH 
peajibHOCTH b cocTaBe BHyTpeHHero õbnna nejioBeKa (ero Existenz), 
yTBcp>K,aaeT Bce ace ee KOHeHHOCTb h 3aMKHyrocTb b ce6e. C 3toíí toh- 
KH jpCHMH TO, HTO OÕblHHO Ha3bIBaeTCH «flyiHOH», XOTH H eCTb HeH3Me- 
pHMaa BcejieHHaa, ho Bce ace BcejieHHaa, 3aMKHyTaa b ce6e, HaBeKH 
npeõbiBaiomaa b npeaejiax caMoíí ce6a, cymecTByeT TOjibKO b ce6e, 
KaK npeõbiBaa b noacH3HeHHOM ojihhohhom BaKJnoaeHHH 1 . 

Mmchho 3to ocHOBHoe yTBepacaeHHe Xan^errepa C. JI. OpaHK 
CHHT3JI B KOpHe HeCOCTOHTeJIbHbIM. EbITHe CyÕbeKTa — 3TO H3HyTpH 
MeHa OTKpbiBaromaaca Moa acH3Hb, xoth ecTb ÕJiHacaHiHHH, HaHÕojiee 
aBHO h HenocpeflCTBeHHO MHe HaHHbiH cjioíí nepBHHHOíí peajibHOCTH, 
OTHK)flb ee He HcnepnbiBaiomHH. Xleao b tom, CHHTaeT C. Jl. OpaHK, 
hto 3tot cjioíí no caMOMy CBoeMy cymecTBy HeMbicjiHM HHane, KaK b 
CBH3H C HeM-TO HHbIM, eMy 3anpeflejIbHbIM, HTO 3TOH nepBHHHOÍÍ pe¬ 
ajibHOCTH no caMOMy ee cymecTBy npHcym MOMem TpaHcueHjiHpoBa- 
HHa, BbixoaçzieHHH 3a npe,iejib[ ce6a, KaK hcto-to orpaHHHeHHoro. Cy- 
meCTBO 3TOTO MOMeHTa TpaHCUCHHHpOliaHHH COCTOHT B TOM, HTO a He 
Mory HMeTb «Moe coõcTBemioe» õbiTHe HHane, KaK nacTb hjih HJieHa 
õbiTHa Booõme, BbixoaHmero 3a ero npe^ejibi. Co3HaBaTb hjih HMeTb 
rpaHHuy h BbixoflHTb 3a Hee omanacT, no OpaHKy, o,iho h to ace 2 . 

«Bo Bcex hbjichhhx TaKoro pojia, to, hto a HMeio, — nHiueT 
OpaHK, — ecTb TaKoe hhthmhoc Moe .aocToamie, hto b k3kom-to 
CMbicjie coBnajiaeT c TeM, hto a ecTb. Hjih oõpaTHo: Moe coõctbchhoc 
õbirae ecTb ijiecb He hto HHoe, KaK Moa npHHaaJieacHOCTb k noHBe 06- 
mero õbiTMH, h xoTa 3Ta npHHajuieacHOCTb He ecTb Moe pacTBopeHHe h 
HCHe3HOBeHHe b 3toh noHBe, a ecTb, HanpoTHB, hctohhhk Bceíí nojio- 


1 0paHK C. JI. PeajibHOCTb h HenoBeK. C. 52. 

2 TaMxe. C. 54. 




82 


OHTOJiorHH npaBa 


XHTeJIbHOCTH Moero COÕCTBeHHOrO ÕbITHH KãK ÕbITHH HHflHBHflyajIb- 
Horo, Ho b CHJiy ee moh h Ha mbM ayaa bhoct b He ecTb oõocoõJieHHOCTb h 
3aMKHyrocTb, a ecTb hmchho coyaacTHe b oõmeft noHBe... 3 to h 03Ha- 
qaeT, mto ocHOBonojioxHaH aepTa “Moero BHyTpeHHero 6 bithh” ecTb 
HMMaHeHTHO npHcymHÜ eMy momcht TpaHcpeHaHpoBaHHH — coyaa- 
cthh b õbiTiiH 3a npeaeaaviH caMoro ceÕH» 1 . 

CKopee Bcero, hmchho h aea Tpa h cue h.t h pona h m m hb^hctch (J)hjio- 
co(J)ckoh noaocHOBOíí MbicjiH H. H. AjieKceeBa o tom, mto npaBO 
mojkho oÕHapyacHTb TaM, rae ecTb npaBO, t. e. npHTaaaHHH oaHoro k 
apvToviy. npaBO b CMbicae npimnaHHa hjih npaiiOMOMHM — 3 to Ba>K- 
HeHinHH 3JieMeHT npaBOBOíí peajibHOCTH. Ho, no cym, Jiioõoe npaBO- 
MOHHe TOJIbKO TOT^a MOXCeT CHHTaTbCH npaBOMOM MC M, eCJIH eMy Kop- 
pejrapyeT oÕHaaH hoctb apyroro JiHpa (hm li). 

7. B Hanajie XX b. mhothm (|)Maoco([)aM Ka3ajiocb, mto OHToaoraqe- 
CKHe HccaeaoBaHHM hcchkjih, nocKoabKy ycnexH MeTatJ)H3HKH h Tpa- 
aHHHOHHOH OHTOJIOTHH HCHepnaJIH 3Ty 13pOÕHCM3TH KV. Ho TyT MOHBH- 
jiacb 3HaMeHHTaH KHHra M. Xaiíaerrepa «Ebirae h BpeMH». H xoth k 
MOM eHTy ee noHBaeHHH (1927) 3. Tyccepab yxce co3aaa cboio (|)eHOMe- 
hojiothk) KaK OHTOJioTHio, M. Xaiiaerrep ouchhji CTeneHb pa3pa6oTKH 
npoõJieM 6 bit hm KpnTH'ieci< li: Bonpoc o 6 bit mm «ceroaHM npcaaH 3a6- 
BeHHio, xoth Hauie BpeMH npHnHCbiBaeT ce6e nporpecc b hobom 
yTBepXaeHHH “MeTa(j}H3HKH”» 2 . 

nepeBopoT, npoH3Be,n;eHHbiH Xaliacrrepovi b OHToaorHH coctoht b 
TOM, MTO OH HCn0ab30Baa HeOÕblHHblH MeTOa. EcHH TpaflHHHOHHaa 
aoxaííaerrepoBCKaH ohtohothíi ycMaTpHBaaa õbiTHe BHe aeaoBeKa, 
t. e. KaK Bce to, mto BHe ero, mto ero OKpyxaeT, to Xaiiaerrep npeano- 
*HJi HanaTb aHaaH3 6 mthh c BHyTpeHHero HHaHBHayaabHoro co3Ha- 
hhh neaoBeKa c noMombio cnepHajibHoro HHCTpyMeHTa — (JieHOMeHO- 
aoTHMecKoro yc mOT pe h mm cymHOCTH. 

Ho Hero KaTcropMM «6bmie» paccMaTpHBaaacb KaK npeacaBHO ihh- 
poKaa h OTMVOKacHHaM OT MeaoiiCKa. Xaiíaerrep noaacp>Kaa TpaanuMK) 
TpaHCHeHaeHTaaH3Ma, Haymyro ot ZE CKOTa, O. Cyapeca, X. Boabcjja. 
3to noHHTHe 6biao cymecTBeHHO nepeToaKOBaHO KaHTOM, KOTopbiií 
CBH3aa ero c anpHopHOCTbio, kphthkoh pa3yMa h ero B03\io>KHOcreM h 
npOTHBOnOCTaBHa TpaHCpeHaeHTHOMy. B KpHTHHeCKOH (f)HaOCOC|3HH 
KaHTa noHHTne «TpaHcueHaeHTaabHoe» CTaao oaHHM H3 ochobhhx. 
3to oõbeMHoe noHHTHe Hcnoab30Baaocb hm Rim o6o3HaaeHHH 6oab- 
mHHCTBa pa3aeaoB, pyõpriK, xapaKTcpHCTM k no3HaBaTeabHbix cnocoõ- 
HOCTeií MeaoBCKa. Oh Ha3biBaa Tpa hc ueHaeHTaa bhbim «bcmkoc no3Ha- 


1 0paHK C. JI. PeajihHOCTb h MejioBeK. C. 59. 

2 ®njioco(l)na MapTMHa Xaiiaerrepa h coBpeMeHHOCTb. M., 1991. C. 16. 
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HHe, 3aHHMaiomeeca He ctojibko npeflMeiaMH, ckojibko BHflaMH Ha- 
mero no3HaHHa npeaMeTOB, nocKOJibKy sto no3HaHHe aojixho 6biTb 
B03M05KHbiM a priory» 1 . 

IIIejiJiHHr b «CucTeMe TpaHcpeHfleHTajibHoro H,neajiH3Ma» npoaoji- 
xhji 3Ty TpaaHUHio, caHTaa, HTO TpaHcueHfl;eHTajibHoe paccMOTpeHHe 
coctoht b IT0CT05IHH0H caMooõbeKTHBauHH cyõbeKTHBHoro. CymecT- 
BeHHO TpaHC(|)opMHpoBaji noHHTHe «TpaHcueHfleHTajibHoe» yaHTejib h 
npeflinecTBeHHHKM. XaH,iierrepa3. ryccepjib 2 . Oh nucaji: «B cavi ynoT- 
peõJiflK) cjioBO “TpaHciieHfleHTajibHbffl” b cbmom nmpoKOM CMbicjie — 
fljia... TaKoro opurHHajibHoro MOTHBa, KOTopbiíí õjiaro^apH ,H,eKapTy BB- 
jiaeTca CMbicjionpHflaiomHM bo Bcex HOBOBpeMeHHbix (|)hjioco(|)hhx, h 
bo Bcex hhx npHxoflHM... k caMOMy ce6e... 3 to mothb oõpamaiomero Ha- 
3a^ BonpomeHHa o npe^ejibHbix HCTOMHHKax Bcex no3HaBaTejibHbix 06- 
pa30BaHHÍí, caMoocMbicjieHHH no3Haioiii;HM caMoro ce6a h CBoeií no- 
3HaK)IH,eH XH3HH... 3 tO MOTHB HaCTO OÕOCHOBaHHOH H3 3TOTO HCTOHHH- 
Ka, OKOHHaTejibHO o6ochob3hhoh yHHBepcajibHoíí 4 >hjioco(J)hh. 3tot 
HCTOHHHK HMeeT Ha3B3HHe B — CaM CO BCeíí MOeíí fleííCTBHTeJIbHOH H 
B03M0XCH0H n03HaBaTeJIbH0H XCH3HbK), B KOHHe KOHIJOB CO BCeíí MOeíí 
XH3HBK) BOOÕme. BcH Tp cl HCHCH.3CHT3JIbH cl H npOÕJieMaTHKa Kpy>KHTGH 
BOKpyr OTHomeHHa stoto Moero M — sro — k TOMy, hto caMO coõoít pa- 
3\'MceTCH, zuni 3Toro nonaraeTca: Kflyuie, a 3aTeM CHOBa BOKpyr OTHome- 
HHa 3TOTO ÍI H 3KH3HH MOeTO C03H3HHa — K MHpy» 3 . 

Fio Xaüaerrepy, to.tbko 'lepea aeaoBeaecKoe õbitmc (fibiToe — co- 
3HaHHe) õbiTiie kbk TaKOBoe MoxeT CTaTb noMbicjieHHbiM, MoxeT 
daTb npoõaeMoíí. A õmthio — co3HaHHio, fljia o6o3HaaeHHa KOToporo 
Xaiízierrep HcrioabayeT iiepcTO.TKOBaHHbiM hm no-HOBOMy CTapbifí oh- 
tojiothh£ckhh TepMHH Dasein, no cymecTBy, KaK oh camaa, He 6buio 
MecTa b Tpa^HHHOHHOH ohtojiothh. ÜTaK, Dasein noMemaeTca b 
HeHTp ohtojiothh, h b 3tom cyTb nepeBopoTa. 

Kax 3aMeTHaa H. B. MoTpomHJioBa, eme ojiho BaxHoe OTJiHHHe 
TpaHCLteHfleHTaaH3Ma Xaiínerrepa ot TpaHcueH,zieHTajiH3Ma KaHTa — 
Tyccepaa coctoht b tom, hto oh He CTaa pa3BHBaTb oc y lucct bjt e hh y ki 
TyccepaeM pc/wKiuno. b KOTopoíí oh npeaaaraji otccbb ot hh.th imjiy- 
aabHoro co3H3hhh Bce HH,n,HBHflyajibHO-ncHxojiorHHecKoe, copHajib- 
Hoe, ocoõcHHoe. HaoõopoT, Xaüaerrep. HacTaHBaji Ha Heoõxo^HMOCTH 
(jjeHOMeHoaomaecKoro BCMaTpHBaHHa b miacra co3HaHHa aenoBexa, 
KOTopbie Tyccepab npefljiaraji HCKJiioHHTb bo hmh noncxa aero-TO 
õo.ibLuero, oõmeíí CTpyKTypbi co3HaHHa. H sto TaKHe 3K3MCTeHuna.ibi 


1 Kcmm M. KpHTHKa HHCToro pa3yMa. M., 1994. C. 44. 

2 Cm.: HoBaa (JiHJiocoijicKaH 3HiiHKJioneíiHfl. T. 4. C. 98. 

3 TaMxe. 
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õbiTHH nejioBenecKoro co3H3hhh, kbk onHHonecTBO, 3a6pomeHHOCTb, 
noKHHyrocTb, ycpenHeHHOCTb, CMepTb 1 . 

B cbohx paõoTax no hctophh <|)hjiococ|}hh Xan^errep nocToiiHHO 
oõpamaeTCí-i k OHTOJioranecKOH npoõ.icviaTHKC, k MbinuieHHio fibiTWH. 
Oh npHxoflHT k Bbiisony, hto MbinuieHHe õbitmh ecTb nepBOHanajibHbiíí 
cnocoõ nooTHnecKoro peneHHB. B HeM npexae Bcero b3hk npHxojiHT 
k «nporoBapHBaHHio», t. e. BbicTynaeT b CBoeit cyniHOCTH. MbinuieHHe 
roBopHT, a aanacT nu ktbht, nu ktvct hcthh3 ôbithm. 

/Inn noHHMaHHH (t)y h na\ic ht anb h oü oHTonoraH Xaiínerrepa Heo6- 
XOnHMO OÕpaTHTb BHHM3HHe Ha TO, K3K OH BCMaTpHBaeTCÍI B 3THMOJIO- 
THIO CJIOB H CMbICJI nOHHTHH, CpaBHHBaU HX C ÕbITHeM BO BCeM eTO 
MHoroo6pa3HH. j\jm iophctob Tanoe «paccMOTpeHHe non mhkpocko- 
noM» K)pnnn'iecKiix noHHTiiii nanais Ha hbmhctch npinsbiMHbiM nenoM, 
cocTaBJineT nacTb lopHnnnecKOH repMeHeBTHKH. lOpncT He npocTO 
THTaeT lopHnHnecKyio HopMy «)KHJiHine HenpHKOCHOBeHHO» (n. 1 
ct. 25 KoHCTmynHH PO), oh cpa3y oõpamaeT BHHMaHHe Ha to, mto b 
TeKCTe Hcnojib30BaHO noBOJibHO apxaHHHoe pyccKoe cjiobo. Cennac 
roBopnT He «n KynHJi naumine», a «m icynHJi KBapTHpy, naay, noM». 3to 
lopnnHnecKoe noHiiTHe BCTpenaeTcn b xhjihuihom, rpaxnaHCKOM, 
yrojioBHO-npopeccyajibHOM h nponeivi 3aKOHonaTenbCTBe, npnneM 
Kasunbiíi pa3 b Hero isKJianbiBaeTca pa3JiHHHbiH lopHnHnecKHH CMbicn. 
M TonbKO b TeKCTe KoHCTHTynHH PO b 3tom npenejibHO mnpoKOM no- 
HHTHH OÕbenHHeHbl BCe B03M0JKHbie lOpHnHHeCKHe CMbICJIbl. W ecjiH 
cnenoBaTejib npiixonm c opnepoM b 3aropon,HbiH noM b iícmhx npoBe- 
neHHH OÕbICKa B XHJIHine, TO OH MOXeT OCMOTpeTb He TOJIbKO CaM 
noM, Ho h rapax, 6aHio, neraioio icyxHio h naxe KOHypy coõaKH. A b 
npaKTHKe EBponeíícKoro Cyna no npaBaM MenoiscKa íiohbhmch cnenn- 
anbHbiH TepMHH, o6o3Ha'iaK)uiMH TaKoe pacniHpHTejibHoe TOjiKOBaHHe 
CMbicna lopHnHnecKHX ncrorran ~ aisonKiuHOHHoe TOjiKOBaHHe. 

Tom HO T3K >xe h Xannerrep BbixonHT 3a pa\iKii oõbineHHoro cjiobo- 
ynoTpeõjieHHii h CBH3aHHoro c hhm HHeppHOHHoro MbinuieHHH. C ero 
tohkh 3peHHn, oõbineHHan penb opneHTHpoBaHa Ha noBcenHeBHoe 06- 
meHHe C H3JIHHHO CyiUHM. OeHOMeHbl ÕbITHÍI, HanpOTHB, npHHUHnH- 
anbHO He MoryT 6biTb BbipaxeHbi b ee paMKax 2 . 3Ta Mbicnb BbipanceHa 
XannerrepoM b aaMCMaHHH, concpaomcMcn b § 7 ero paõoTbi «BbiTHe 
H BpeMH»: onHO aeno cooõinaTb, noBecTByn o cymeM, npyroe — cxBa- 
THTb cymee b ero õbithh. Hmh BTopoíí H3 Ha3BaHHbix aanaa He xb3tht 
He TOJIbKO ÕOMbUICií M3CTBK) CJIOB, HO H npOKnC BCeTO «TpaMMaTHKH» 3 . 

1 Cm.: MompowuAoea H. B. 3paMaacH3HH, Haeíi h rpexonaaeHHH MapTHHa Xanner- 
repa // ®HJioco<j>HH MapTHHa Xannerrepa h coBpeMeHHOCTt. M., 1991. C. 17. 

2 Cm.: Cmoeõa A. B. PIpaBOBan CMTyamci KaK hctok õbithh npaBa. XaptKOB, 2006. C. 49. 

3 Cm.: Xaüdezzep M. Ebirae h BpeMH. M., 2011. C. 39. 
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OeHOMeHaM 6 mthh tccho b caoBecHoíí (J)opMe — cjioBa BBnaioTCíi ftua 
hhx npoKpycTOBbiM JioxeM, (|)ch()mch bi õbiTHH ropaiao 6ojiee HH<|)op- 
MaTHBHbl. 

Maea Fyccepjifl n Xanaerrepa HMeeT 'ipcaBbiMawHO õoabinoe 3Hane- 
HHe mm K)pHCnpy,IieHm'IH, B OCOÕeHHOCTH — RJISi KOHCTHTyUHOHHOTO 
npaBa. nojibiVHCb 3 toh n^een, A. B. I Iojihkob TaK oõbHCHMCT sthmo- 
jiornio pyccKoro cjioBa «3aKOH»: oho nponcxoanT ot cjioBa «kohb», 
hto 03HanaeT Hanajio h KOHeu,. IlepBOHaHajibHO 3 to cjiobo 03Hanaao 
koji, CTOJiõ, cjryxaLune pjm vioKCBaHHH 3eMejibHbix ynacTKOB. Kohb — 
3to rpaHHpa Meacay HanaaoM n kohpom, a 3a-KOH — sto h ecTb 3a- 
koh — 3anpeT Bbixoaa 3 a npeaenbi 1 . 

Co3aaeTca BnenaTjieHne, hto b ocHOBe MeToaoaorHH Xan^errepa 
jiexcHT HnrajiH3M. Oh penmTejibHO OTKaabmaeTCH no.ibaoBaTbCH npn- 
BblHHblMH H CTaBmHMH o6meynOTpc6nTCa bH b[ M H nOHHTHHMH KJiaCCH- 
'iccKOH MeTa(|)M3HKH . B 3tom (f)n.ioco(|)HM Xaiiaerrcpa TaK ace kphthh- 
Ha, KaK KpnTHHHa (J)HJioco(|)Hn KaHTa. OeHOMeHOJiornHecKHH MeToa 
(ero napo) onncaH b 3H3MeHHTOM § 7 «Bmthh h BpeMeHH», 03araaB- 
aeHHOM «OeHOMeHoaornnecKHH MeToa pa3bicKaHna». «JlpeaMeTOM 
pa3bicKaHna» aBaaeTca õbiTne cymero, CMbica õbiTHa Booõme. 3toíí 
3aaaneíí aoaacHbi õbiTb npeaonpeaeaeHbi n MeToa, n 3aaana OHToao- 
THH. Om COCTOHT B BbiaeaeHHH ÕblTHH CymeTO H 3KCnaHKaUHH CaMO- 
ro õbiTMíi. MeToa OHToaorHH 6yaeT b Bbicmeíí CTeneHH coMHinejib- 
HbiM, ecan ncnpaiiiHBaTb coBeia y ncTopnnecKn yHacaeaoBaHHbix oh- 
Toaorun. 3ia (t)H.ioco(|)ci<aH ancnnnaHHa aoaacHa (|)opMnpoBaTbCH H3 
oõbeKTHBHOíí HeoõxoanMOCTH onpeaeaeHHbix BonpocoB n H3 cnocoõa 
npopaõoTKH, TpeõyeMoro «caMHMH BemaMH». Cnocoõ npopaõoTKH 
3Toro Bonpoca Xanaerrep Ha3bmaeT (|>c h o\ie h 0.1 or h 1 1 cci< hm. 

OeHOMeHoaorna — 3 to npexae Bcero MeToannecKoe noHATHe. 
Oho xapaKTepH3yeT He ToabKO coaepacaieabHoe «hto» npeaMeTOB (|>n- 
JIOCO(|)HM HCC-1 caoBa H H H, HO H «KaK». THTya «(|)CHOVieHO.TOrHH», CHH- 
TaeT Xanaerrep, cyrb MaKCHMbi, KOTopaa BbipaacaeTca caoBaMH «k ca- 
MHM BeinaM», a 3TO 3HaHHT (b 3T0M CyTb KpHTHKH) — npOTHB Bcex 
CBOõoaHonapamHX KOHCTpyKHHH h caynaHHbix HaxoaoK, npoTHB 3a- 
HMCTBOBaHHH aiOÕbIX JIHmb MHHMO aOKa3aHHbIX KOHHenHHH, npoTHB 
MHHMbIX BOnpOCOB, KOTOpbie HaCTO Ha npOT5DKeHHH CTOaeTHÍÍ Bbina- 
HHBaioTca KaK npoõaeMbi. 

IlpeanoHHMaHHe (J)eHOMeHoaorHH npeanoaaraeT yciaHOBaeHne, 
mo >kc TaKoe HayKa o (|)eHOMCHax. 3Ha'ieHnc BbipaaceHna «(])CHO\ieH» 
y Xaííaerrepa OTanaaeTca ot toto, KaKoíí CMbica b Hero BKaaabiBaan 

1 Cm.: IloÂHKoe A. B. Oõmaa Teopnjj npaBa: (JjeHOMeHOJioro-KOMMyHHKaTMBHbin 
noflxoa. Cng., 2003. C. 476. 
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KaHT, Tyccepjib: 3to caMO-no-ceõe-ceõa-Kaxymee, oaeBHaHoe. JXa- 
Baa STHMOjioraK) rpeaecKoro cjioBa, ot KOToporo npoH3omjio coBpe- 
MeHHoe <<(J)eHOMeH», oh HanoMHHaeT ero cmhcji — to, hto noKa3bma- 
eT CeÕH, TO, HTO HaXOflHTCH Ha CBeTy HJIH MOXeT ÕbITb BblBefleHO Ha 
CBeT. 3to to, 'ito rpc«n oto>khcctbh 'aií h c cynuiM. Cymee mo>kct Ka- 
3aTb cc6m H3 cc6h caMoro pa3HbiM o6pa30M, CMOTps-i no cnocoõy noa- 
xoaa k HeMy. Bo3\io>kho, hto cymee i<a>KCT ceõa kbk to, hto oho b ca- 
mom aeae He ecTb. 3to HBJieHHe Xaiíaerrep Ha3biBaeT KaacHMOCTbio 
(BcnoMHHM, KaK 3to noHHTHe Hcnojib30Baji M. K. MaMapaaniBHJiH). 
OTCioaâ B03HHKaeT «ímaemie» Kai< npoaBae h mc aero-TO, h oho 03Ha- 
aaeT KaK pa3 He noKa3biBaHHe caMoro ce6a, ho aaBaHHe 3HaTb o ce6e 
aero-TO, hto ce6a He KaaceT, aepe3 HeaTO, hto ce6a KaaceT. ÜBJieHHe 
ecTb «ce6a-He-Ka3aHHe». 

Xota «HBJicHHC» HHKorfla He ecTb Ka3aHHe ceõn b CMbicjie <|)eHOMe- 
Ha, Bce ace oho bo3moxho Jinmb Ha ocHOBe KaKoro-TO Ka3aHHH ce6a. 
Cjiobo «HBJieHHe» HMeeTaBomeoe 3Haaeroie: 1) (npo) HBJieHHe b cmbic- 
jie jaBaHHíi o ce6e 3HaTb KaK ce6a-HeKa3àHHe h 2) caMO aaiomee 
3HaTb — KOTOpOe B CBOeM K33aHHH CCÕH yKa3bIBaeT Ha HCBTO CCÕH-HC- 
Kaacymee. H HaKOHep, moxho npHMemiTb HBJieHHe KaK THTyji aaa 
ayTeHTHHHoro CMbicaa cf)eHOMeHa KaK Ka3aHHa ce6a. Koraa 3th Tpn 
pa3Hbix noaoaceHHa bcihcm o6o3HaaaioT KaK ohho « a Ba c hh e», nyraHH- 
Ha HeH36eacHa. TaK, Xanaerrep HaraaaHO noKa3biBaeT, noaeMy oh 
CTOJlb KpHTHMCH K MeTa(J)H3HHeCKOH OHTOHOTHH. IIpHMepOM HBHCHHM 
b 3HaneHHH aaBaHHa o ce6e 3HaTb aepe3 Kaacymee aBaaeTca noKpac- 
HeHHe meK aeaoBeKa npn onpeaeaeHHOM ocBemeHHH. 3Ta Kaacymaa- 
ca KpacHOTa MoaceT õbiTb npHHHTa 3a aaiomee o ce6e 3HaTb jaõoaeBa- 
HHe, HTO CO CBOeií CTOpOHbl HHaHHHpyeT KaKHe-HHÕO HapymeHHH B 
opraHH3Me. Ha caMOM ace aeae 3to ToabKO pe3yabTaT ocBemeHHa, h 
'ic.noBCK MoaceT 6biTb aaopoB. 

OeHOMeH — 3to ce6a-B-ce6e-caMOM-noKa3biBaHHe, 3to ocoõbih 
poa BCTpean aero-TO. HBaeHHe, HanpoTHB, noapa3yMeBaeT cymyio b 
caMOM cymeM OTCbinaiomyK) CBa3b, a hmchho TaK, hto OTCbiaaiomee 
(aaiomee 3HaTb) cnocoÕHO yaoBaeTBopHTb cboio B03MoacHyio (J)yHK- 
HHK), ToabKO ecan oho KaaceT ce6a caMO no ce6e, ecTb «(JieHOMeH». 

HayKH KaK o6pa3bi noBeaeHHa aeaoBeKa hmciot cnocoõ õbrraa 
3Toro ocoõoro cymero — aeaoBeKa. OcoõeHHOCTb stoto õbiTHa b § 4 
«Bbithh h BpeMeHH» Xaiíaerrcp o6o3Haana TepMHHOM «npHcyrcTBHe». 
npncyTCTBHe ecTb cymee, KOTopoe He ToabKO cayaaeTca cpeaw apyro- 
ro cymero. Oho, HanpoTHB, onTiiaecKH OTamiaeTca TeM, hto jum 3to- 
ro cymero b ero 6mthh peab HaeT o caMOM stom õbitiih. K 3TOMy 6bi- 
THÍÍHOMy ycTpoíícTBy npHcyrcTBHH, oaHaKO, Toraa npHHaaaeacHT to, 
HTO B CBOeM ÕbITHH OHO HMeeT ÕblTHÍÍHOe OTHOmeHHe K 3TOMy 6bl- 
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Tino... CaMO õbiTHe, k KOTopoMy npucyrcTBHe MoxeT tbk hjih HHane 
OTHOCHTbCH h Bcer^a KaK-TO OTHOCHJiocb, Xaímerrep HMeHyeT 3K3H- 
CTeHUHeíí. 

FlpHcyTCTBHe noHHMaeT ce 6 a Bcer^a H3 CBoeií 3K3HCTeHHHH, bo 3- 
MOJKHOCTH ero CaMOrO ÕbITb CaMHM HJIH He C3MHM co 6 oíí. 3 th B03- 
MOXHOCTH hjih npHcyrcTBHe Bbiõpajio caMO, hjih b hhx nonajio, HJIH B 
hhx y>Ke Bbipocjio. Tax y Xairaerrepa noHBjmeTCH paccyacaeHHe 06 oh- 
To.ioriHiccKOH cTpyKType 3K3 hctchuhm. Bonpoc o CTpyKTvpc Haue.ieH 
Ha paCKJiagKy TOrO, HTO KOHCTHTyHpyeT 3K3HCTeHLtHK>. B3aHMOCBH3b 
3 thx CTpyKTyp Xaímerrep Ha3biBaeT 3K3HCTeHHHajibHOCTbio. 

Oh BbiflejiaeT zme CTpyKTypbi: Dasein — 6 biTHe-B-MHpe h co- 6 m- 
THe. 3 th CTpyKTypbi npH3BaHbi oõoiHaMirrb tot (|)íikt, hto mm HiiKorjia 
He cymecTByeM «booõihc», ho Bcerja b MHpe, h sto iHainiT cpcjm apy- 
thx JHOfleíí 1 . HejioBeK He 3aHHMaeT no3HHHio BHe MHpa, OTKyaa mm 
M oxceM ero nomiTb. Taioxe oh He HaxonHTCM b MHpe TaK, hto OTjie.ieH 
OT Bcero HHoro cymero. Ilo3TOMy 6 biTHe-B-MHpe — sto He cbohctbo h 
H e [<a'iecTBO Dasein, ho TepMHH, BbipaxaioiiiHH ero OHTOJiormiecKyio 
no3HHHio b MHpe h õbiTHHHoe OTHOHieHHe k HHOMy cymeMy 2 . 

OHTOJiorHH KaK MCTononoriiH y Xaimerrepa BKJHonaeT b ceõn wctm- 
pe 3jieMeHTa: (jjeHOMeHOJiormiecKyio peayKHHio, (jieHOMeHOJiormie- 
CKyio KOHCTpyKHHK), repMeHeBTHKy h (jieHOMeHOjiorHHecKyK) ^ecT- 
pyKIIHK) 3 . 

I loCpCaCTBOM repMeHeBTHKH ÕMTHHHaa nOHHTJIHBOCTb, npHHa^Jie- 
acaniaa k ocHOBoycTpoHCTBy Dasein, H3BemaeTCH o CMbicjie CBoero 
ÕbITHH H COÕCTBCHHMX OHTOJIOrHHeCKHX CTpyKTypaX. ÜaHHOe H3Beme- 
HHe npoHcxoflHT b Monyce (fieHOMeHa, Korja cmmcji 6 mthh h 6 mthh- 
hoíí CTpyKTypbi Dasein Kaxyr ceõn b õmthhhoh hohhtjihbocth. ITo- 
CKOJibKy (JieHOMeH ecTb caMO-no-ceõe-ceõa-Kaxymee, HeH36exHO 
B03HHKaeT npoõJieMa TOJiKOBaHHH. TaKHM o6pa30M B03HHKaeT «rep- 
MeHeBTHnecKHH Kpyr», Koima juh toto, htoõm TOJiKOBaTb (JieHOMeHM, 
MM flOJDKHM yxe HX KaK-TO nOHHMaTb, a HJIH nOHHMaHHH HeOÕXOaHMO 
KaKOe-TO HCTOJIKOBaHHe 4 . 

B 1950 r. Xaímerrep nponHTaji b BaBapcKoií aKa^eMHH H 3 HmHbix 
HCKyCCTB flOKJian, Ha3BaHHMÍÍ HM «BeLU,b». IIOHHTHe «Bemb» CO Bpe- 
MeHH pHMCKHX lOpHCTOB 3aHHMaeT OJIHO H3 peHTpaJIbHMX MeCT B flOT- 

MaTHnecKOH KjpHcnpyneHiiHH. «Bemb» KaK ropHmmecKoe noHHTHe b 
H eií yxe OTopBaHO ot OBemecTBJieHHoro MHpa. KpoMe TejiecHbix Be- 
meií b lopHcnpyaeHHHH onepnpyioT noHHTHeM «Bemn õecTejiecHbie» 

1 U.HT. no: Cmoeõa A. B. IlpaBOBaa CHTyaniw KaK hctok õhthh npaBa. C. 52. 

2 TaMxe. 

3 TaMxe. C. 55—62. 

4 TaMxe. C. 57—58. 
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(3to pa3Horo po^a npaBa TpeõoBaHHn). CoBOKynHOCTb Bemeíí b npa- 
Be — 3 to HMymecTBO. B HacaencTBCHHOM npaBe nepenaBaevioe no Ha- 
cjie^cTBy HMymecTBO Ha3biBaeTca HacjieacTBeHHOH Maccoíí. B ee co- 
CTaB BxoflnT He TOjibKO TejiecHbie Benin, He TOJibKO HMymecTBeHHbie 
npaBa TpeõoBaHna, ho h JiHHHbie HeHMymecTBeHHbie npaBa, He cbh- 
3aHHbie c JiHHHOCTbio yMepincro. 

Ka3ajiocb 6bi, hto mo>kho cKa3aTb o Beiim b (Jjhjioco<|)hh? VIcTa([)n- 
3HKa He CMorna aoõaBHTb HHnero opHrnHajibHoro h HOBoro mra lopnc- 
npyfleHHHH. HeBH^aHHoe ynjioTHeHHe BpeMeHH, CKopocTb nepe^ann 
HH(J)opMaHHH, cnocoÕHOCTb c iioMouibK) BHpTyajibHoro npocTpaHCTBa 
nepeHOCHTbca b jiioõoh KOHeu 3cmjih — Bce sto caejiajio paHee aane- 
Koe 6jih3khm. H Tor.ua Xahaerrcp nociaBHJi Bonpoc: «Hto TaKoe 6jih- 
30CTb, ecjiH OHa BaM He aaeTcn, HecMOTpa Ha CBepTbiBaHHe ruiHHHeíí- 
IIIHX paCCTOHHHH ,30 KpaTHaHIHHX ZIHCTaHUMH» 1 . 

3to, KaK 3aMenaeT H. B. MoTponiHJioBa, o^hh H3 caMbix BaxHbix 
pjm Xaimerrepa BonpocoB, iipirieM ero mm o noHHMaTb h b npmvioM, h 
b nepeHOCHOM CMbicjie 2 . B nepeHOCHOM CMbicne penb mieT o nomiTHH 
«flaJieKHÍi» H «6JIH3KHH» C (|)HJIOCO(jlCKOH TOHKH 3peHHH. «BJIH3KO» k 
HaM to, hto Mbi Ha3biBaeM BemaMH. TojibKO hto Tanoe Benib? ,H,o chx 
nop nejioBeK o Beiim KaK Bemn 3aayMbiBajica He õojiee neM o 6jih30- 
cth. Xaimerrcp n peaaaracT BJMHHVTb Ha Bemb c tohkh apcHMH ee 6bi- 
thh. OcMbicjiHBan Bemb, oh noKa3biBaeT, hto ecTb caMO MbmuieHHe. 
HaBepHoe, sto rpyõoe cpaBHeHHe — KaK 'icpea Karuiio MopcKoíí bo,ibi 
moxho cocTaBMTb npencTaBJieHHe o penoM OKeaHe, TaK h ocMbicjiHBa- 
HHe TaKOTO OTHOCHTeJIbHO npOCTOTO nOHHTHH, KaK Bemt, n03B0JlHeT 
Xaímerrepy BbiBecTH MbmuieHHe «Ha OHHyio CTaBKy c Beim-io» 
(H. B. MoTponiHJioBa). Ilpn stom oh ncnojib3yeT ocHOBHbie nocraxc- 
HHH 4>eHOMeHOJIOTHH FyCCepjIfl, KaCaroiHHeCfl CKpbITbIX B03M07KH0- 
CTeíí C03H3HHH. ApHCTOTeJIb TOBOpHJI, HTO HaiHH B03M0XH0CTH HTO- 
jihõo aeaaTb c BemaMH 6ecKOHC>mo B03pacTai0T, Kor.ua Hame Mbimjie- 
HHe KOHLICHTpMpyeTCa Ha HX CKpbITbIX B03M0/KH0CTHX. 

Terejib b «<DhjiococJ)hh npaBa» oõpaTHJi BHHMaHHe Ha to, hto cjio- 
bo «Bemb» (Sache), KaK h cjiobo «oõbeKTHBHoe», MoaceT HMeTb npo- 
THBonojioxHoe 3HaneHHe. B otihom cjiynae, Koraa roBopirr: b stom 
cyTb aejia (das ist die Sache), — Bce aejio b Beiim, He b Jinue — oho 
HM eeT cyõcTaHpHOHajibHoe 3HaneHHe; b apyroM — Koma Bemb npo- 
THBonocTaBJimoT JiHiiy, Bemb ecTb hchto npoTHBonojioacHoe cyõcraH- 
HHOHajibHOMy, JiHmb BHemHee no CBoeMy onpeaejieHHio 3 . 

1 Xaüdezzep M. BpeMü h õbrrae: CTaTbM h BbicTyiuieHHH. CIT6., 2007. C. 437. 

2 Cm.: Mompowujioea H. B. hpaMaaciBHM, Mfleií h rpexonafleHUH MapTHHa Xaíifler- 
repa. C. 42. 

3 Cm.: fezejib. YKa3. coh. C. 99, 100. 
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Xannerrep npeayie Bcero HMeeT b bh/iv cyõcTaminoHajibHoe mawe- 
HHe Bemn, a He ee xaxnMOCTb. 

B Tpyae «CyMMbi TeojioraH» Oomm AKBHHCKoro, b Bonpoce 95 
«O uejioBeuecxoM 3aKOHe» ecTb BecbMa JnoõonbiTHbin cioxeT: «Sed 
contra est quod Tullies dicit in sua Rhetor (II, 53): Res a natura 
profectus, et a consuetudine probates, legume metus et religio sanxit». 
3 tot TeKd A. AnojuioHOB nepeBen Tax: «Ho npoTHB: TyjiJinn roBopuT 
b “PnTopnxe”: Bemn, HMeKmine hctok b npnpoae h nonTBepx- 
fleHHbie oõbiuaeM, noaxpenjunoTCH yBaxeHneM h CTpaxoM nepeu 3a- 
KOHOM». 

OflHaXO, C MOeit TOUXH SpCHMH, 3TO HeTOHHblfí nepCBOH JiaTHHCKO- 
ro cjioBa res. B npeflbmymeM aÕ3an;e npnBeneHa nmrna H3 «,H,HrecT» 
lOcTHHHaHa, KOTopoH B03paxaeT TyjuiHÍí. B Heií CKa3aHo: «He Bce 
HMeeT papHOHajibHoe ocHOBaHHe». OoMa Akbhhckhíí nejiaeT bmbou 
H3 3Toro BbicKa3biBaHHn: «CjieflOBaTejibHO, He Bce uejioBeuecxne 3a- 
KOHbl ISblBOmiTCH H3 eCTeCTBeHHOTO 3aKOHa». 

Cyrm no KOHTeKdy § 4 pa3flejia 2 Bonpoca 95, res b JiaTiiHcxoM 
TeKCTe — 3to He Beuib, a 3aKOH! TouHee, Bce, mo xacaeTcii Bcex, — 
3TO H ecTb 3aKOH, OCOÕaH Beuib. 

Ho y res ecTb eme ohhh cmbicji. 3to onpeneneHHe, KOTopoe naBan 
uenoBexy CeHexa, — res sacra — CBnmeHHan Beuib! 

Xannerrep noxa3biBaeT, mo Ha cumom gene sto He CKpbiTbie bo 3- 
MOXHOCTH BCIIIII, 3TO He ee «CnOCOÕHOCTH», a CnOCOÕHOCTH COIHam-IM 
uenoBexa. Ka3ajiocb 6bi, mo mojkho CKa3aTb o Taxoíí Beum, xax ua- 
ma? Onnocoif) noKa3biBaeT õecnpegejibHbie bo3moxhocth uenoBexa, 
ero 0C03HaHHH CKpbITbIX B03 M OIK H OCTC lí, nOTeHHHH, KOHMH OÕJiagaeT 
nama. 

MTax, Xangerrep cTaBHT Bonpoc npocTo: mo Taxoe uaiua? Oõhhho 
cjieayeT OTBeT — 3to eMKOCTb, npneMjHoniaii b ccõh mo-Jinõo gpyroe, 
KaKoe-TO BemecTBO. npHeMJiiomee b uauie — hho h CTeHKH. B xauecT- 
Be eMxocTH qama ecTb Hemo Taxoe, mo ctoht caMO no ce6e. CaMO- 
CTOBHne xapaxTepn3yeT uarny xax Beuib caMOCTomejibHyio. Hemo ca- 
MOCTomejibHoe míukct ciaTb npe.a-MCTOM, xorga mm CTaBHM 3Ty Beuib 
nepeg coõoií. 3to moxcho cgenaTb hbohxhm o6pa30M: jihõo uepe3 He- 
nocpencTBeHHoe Bocnpnmne, jihõo c noMouibio co3flaHnn b co3HaHnn 
npeucTaBJieHnn o Beuin nyreM axTyajiH3annn b naMmn o6pa3a uauin. 
Ho npn 3tom Hayxa genaeT BemecTBeHHOCTb Bemn — «uameuHOCTb 
uanin» 3a6biTon n cxpbiToíí gnu cornarma. 

Ho mo xe Taxoe BemecTBeHHOCTb Bemn n uameuHOCTb uauin? 
Ohh He noflflaioTCH onpegejieHHio uepe3 npegMeTHOCTb npegMeTa. 
Mama ocTaeTca eMxocTbio, npegcTaBjnieM mm ee hjih HeT. Kax eM- 
xocTb uauia ctoht caMa no ce6e. Ho mo 3HauHT ee npneMjnomee ca- 
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MOCTOHTejibHO? Pa3Be caMOCTOHHHe eMKOCTH namn onpeaejmeTCH 
K3K BeiIIb? 

Bce-TaKH Mama xax eMKOCTb caMO-CTOírrejibHa JiHiHb b toíí Mepe, b 
xaxoíí nocTaBJieHa. ripoHcxoaHT sto b pe3yjibTaTe h õaaroaapa H3ro- 
TOBJieHHK) naiim b TaKOM BH^e. ToHHap H3roTaBJiHBaeT namy cnocoõ- 
hoíí k ctohhhk). Hto ctoht õaaroaapa nocTaBjieHHio Hamn Ha ctoji 
hjih Ha HHyio noBepxHOCTb, to caMOCTOHTejibHO. n p li h h vi íva qamy xax 
H3TOTOBJieHHbiH cocya, Mbi, Ka3ajiocb 6bi, 6epeM ee xax caMOCTOH- 
TejibHyio Bemb, a BOBce He xax npocTOH npeaMeT. Mjih mbi h Tenepb 
Bce-TaKH eme 6epeM namy xax npeaMeT? Be3ycjioBHO, CHHTaeT Xaíí- 
aerrep. Flpaima, ee yace hcjTbbm oimaib npocTO npeaMeTOM npeacTaB- 
jiemm, xota OHa Bce paBHO npea-MeT, t. e. hto-to nociaBJieHHoe ne- 
pea HaMH, HanpoTHB Hac õjiaro^apa CBoeMy H3TOTOBjieHHio. Bpoac 6bi 
nama xax Beiim nojiynaeT cboh xapaKTepHCTHKH b co3HaHHH õaaroaa- 
pH CBoeMy caMOCToaHHio. Fio cym, oaHaxo, tobopht (JmjiocoiJ), mm 
C03HaeM ee CaMOCTOHHHe OT H3TOTOBJieHHfl. CaMOCTOÍIHHe — 3TO to, 
Ha hto HauejieHO H3TOTOBJieHHe. Tax Hac ynHT Hayxa. Bce paBHO ca- 
MOCTOHHHe 'laillH MbICJIHTCH TyT HCXOflfl nOKa eme H3 lipeaMCTHOCTH, 
XOTH 0C03H3HHe npefl-CTOHHHH, K3K HaM H3BCCTHO H3 HayKH, H3TOTOB- 
jieHHOíí Benm yace He xopeHHTca b tojiom npeacTaBaeHHH. Tax hjih 
imane, ot npeaMCTHOCTH iípcaxieTa h ot cíimoctohhiim HHKaKoíí nyTb k 
BemecTBeHHOCTH BemH (h qameHHOCTH namn) He BeaeT, nojiaraeT 
Xaünerrep. 

l Ito >Ke Toma BemecTBeHHO b BemH? Oxa3MBaeTCH, mm aoõepevicM 
«o Bemn b ce6e, Toabxo «oraa Hama Mbic.ib npeacae aoõepeTCH, Haxo- 
Heu, npocTO ao BemH xax Bemn. üo cyra, TyT Xaííaerrep HannHaeT 
pa3BHBaTb Haeio ApHCTOTCJlH o HaJIHHHH y BemH CKpbITbIX B03M0>KH0- 
CTeíí! 

1irraTe.iK) mo>kct noKaaaTbCH 'ipcjMcpHMM ctojib noapoÕHoe onn- 
caHHe Mbicaeíí h (fmjiocoíjjcTBOBaHHH Xaííaerrepa. ^yMaio, b stom 
ecTb CMbicji: TOJibKO Tax MOXHO noHHTb 3HaneHHe OHTOJionmecxoro 
nepeBopoTa, ocymecTBJieHHoro hm. B tji. 2 HacToameil khhth h no- 
CTapaiocb noKa3aTb, xax aaHHbiíí nepeBopoT BM3Baji, b cboio onepeam 
MeTaHoíÍK) b npeacTaBJicHHHX <|)hjioco(J)ob npaBa. 

OaHaKO BepHC MCH K XOay MbICJIH BeJIHKOTO (|)HJIOCO(J)a. OKa3MBaeT- 
ch, BemecTBeHHOCTb Bemn — 3to ee cnocoÕHOCTb roBopHTb c noMO- 
mtK) H3MKa o ee ckpmtmx bo3mojkhocthx h 3HaneHHH b jkh3hh. Cao- 
Ba, MbicaH pacKpbmaioT noTaeHHyio, CKpbiTyio BemecTBeHHOCTb Bemn. 
Tax b neM ace 3axaioHaeTca namenHOCTb naniH? Oxa3bmaeTCH, tobo- 
pHT (jmnocoíj), mm BbinycTHJiH ee H3 BHay b tot momcht, xoraa namen- 
HOCTb 6bma BMTecHeHa BHaHMOCTbio, xoTopyio co3aaeT Hayxa. Hmch- 
ho HaynHoe MbmuieHHe 3acjioHHJio ot Hamero co3H3hhh namenHOCTb 
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lamH, T. e. aeHCTBHTeHbHOCTb aeHCTBHTeHbHOH BCIUH KaK HaCTH 6bl- 
thh. Mbi cocTaBHjiH npeacTaBaeHHe o tom, hto aeHCTBeHHO b t3kom 
cocyae, KaK nama, o ee eMKOCTH, o nycTOTe KaK o nojiHOM Boaayxa no- 
jiom npocTpaHCTBe lami. 3to aeHCTBHTeabHO nycTOTa b CMbicjie oa- 
Horo H3 noHHTHÍí (|)H3hkh, Ho OHa — He nycTOTa nauiH. Mbi b CBoeM 
MbimjieHHH o iame He oõpaTHjiH bhhmíihmh Ha to, hto b cmkocth "ia- 
HIH OKajblBaeTCH npHeMJHOHIHM, He II OH\'M 3.114, KaK npOMCXOHHT eaMO 
BMemeHHe, a b pe3yjibTaTe ot MbiuuieHMH ycKOJib3Hyjio, hto BMemaeT 
nama. 3to mo>kct 6biTb nama aaa õaaropoaHoro BHHa, ho oho c noMO- 
iHbK) HayHHoro no3H3HHH npeBpaTHJiocb npocTO b 6e3jiHKyio *nn- 
KOCTb, KaK o,z],ho H3 arperaTHbix coctohhhh MaTepHH. M Tyr HHHiiHaeT- 
CH OÕCHHCHHe, pCHVKLIMH MbIHIJieHH5l! 

HayHHoe MbimjieHHe t3kobo no CBoeíí CTpyKType, hto b pe3yjibTaTe 
Mbi ynycKaeM B03MoaoiocTb 3aayMaTbcn o tom, hto BMemaeT narna, 
KaK OHa BMemaeT — a ot ototo 33bhcht õbrrite na m a, 

OKa3biBaeTCH, OHa BMemaeT, npneMjm to, hto b Hee HajiHBaioT. 
Cjiobo «BMemaeT» aBy3HaHHo: npHHHTHe BJiHBaeMoro h yaepacaHHe 
BJiHToro, KOTopbie B3aHMHO npHHaaaeacaT apyr apyry. E/ihhctbo hx 
npOHBJIÍieTCH npOHeCCOM BbDIHBaHHH, H 3TO OflHO H3 npeHH33HaHeHHH 
HaiHH KaK H3CTH ÕBITIIH. A BOT BbIJIHBaHHe H3 HamH MO>KeT OK33HTbC3 
He õecpejibHbiM BbuiHBaHHeM, a noaHomeHHeM. üo^HecTn namy — 
3TO 3H3HHT OflapHTb KOTO-TO ee COflepXHMbIM. MmiieHHOCTb HamH, Ta- 
KHM 0Õpa30M, COCTOHT, B H3CTHOCTH, B lIOaHOmCHHM H3JIHTOTO B Hee. 
Koca hjih MOJIOTOK He cnocoÕHbi k B03M0XH0CTH TaKoro noaHeccHim. 
I Iohhoiuchhcm b Hame MoaceT 6biTb nHTbe. B name aaioT BbinHTb bo- 
flbi, BHHa. B noflHOCHMOH Boae He3pHMO npHcyrcTByeT hctohhhk. 
B HCTOHHHKe npHcyTCTByeT CKajia, b Heíí — TeMHaa apeMa 3cmjih, 
npHHHMaiomcH b ce6íi aoacat h pocy He6a. B Boae hctohhhk3 npHcyr- 
CTByeT õpaKoconeTaHHe He6a h 3eMJiH. Oho ace npHcyrcTByeT b BHHe, 
eCJIH nO.THOCHTCM BHHO. BhHO — nJIOfl BHHOTpaflHOH JI03M, B KOTOpOM 
B33HMHO BBepHJiHCb apyr apyry cokh 3eMJHi h cojiHue Heõec. B noa- 
HomeHHH Boabi, b noaHomeHHH BHHa no-CBoeMy npeõbmaioT He6o h 
3eMaa. üoaHomeHHe hx h ecTb nameHHOCTb namn, b cymecTBe nama 
OKa3bmaioTC}i, npeõbmaioT h 3eMaa, h He6o. 

Ha HaiiiHX raa3ax (jmaocotJmH mbichh npeBpamaeTca b nyaecHyio 
no33Hio! Moaoio ToabKO nopaacaTbca (J>aHTa3HH (J)Haoco(|)a-no3Ta. 
nosTOMy TpyaHO yaepxaTbca ot nocaeayiomero h 3aoxe h hh Mbican 
Xaííaerrepa. noaHOCHMoe b noaHOH name — nHTbe aJifl CMepTHbix. 
Oho yToaaeT hx acaacay, BeceaHT hx aocyr. Oho B3ÕaapHBaeT hx o6 - 
mHTeabHOCTb. noaHomeHHe nama MoaceT coBepmaTbCH h rjm acepT- 
BeHHoro B03aHHHHH. EcaH coaepacHMoe namn aJia bo3hhíihh5i, oho He 
yroaaeT acaacay. Oho bo3hocht Ha BbicoTy TopacecTBeHHOCTb npa3aHH- 
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Ka. B noflHomeHHH uamn 3351 nHTbH npeõbiBaioT no-CBoeMy CMepT- 
Hbie. B noflHomeHHH naniH 33 H bo3jihhhhh npeõbiBaioT no-CBoeMy 
6 oth. üojiyqaeTca, hto b no^HomeHHH qamn bchkhh pa3 no-CBoeMy 
npeõbiBaioT CMepTHbie h õoxecTBa. 

MameHHOCTb Haura — sto nouHomeHHe, b kotopom ouHOBpeMeHHO 
npeõbiBaioT levian h He6o, õoxecTBa h CMepTHbie. 

A aajiee HaunHaeTcu Bbi3biBaiomaH nojiHoe Bocxumemie CBoeoõ- 
pa3Haa Hrpa co cjiobom. üoaHomeHHe uaura coÕHpaeT b ce6 h to, hto 
bxoíiht b noaHeceHHe. 3to mhotochojkho npocToe co6npaHHe uera- 
pex ajieMeHTOB h ecTb cymecTBO uaura. Bhmk Ha3biBaeT coduparaie 03 - 
HHM CTapbIM CJIOBOM — thillg — BCBC. CyiHCCTBO '13111H eCTb 'IHCTOC 33- 
puiuee coÕHpaHHe ohhocjiojkhoíí ueTBepHijbi b eaiiHOM npeõbiBarara. 
Haraa cymecTByeT Kai< Ding — Bemb. Bemb BemecTByeT, BemecTBOBa- 
HHe coõiipaeT. 

Taxoe omymeHHe, bto stot iiotok (jiaHTaiH h õecKOHeueH. H b stom 
peHHOCTb xaííjierrepoBCKOH ohtojiothh — OHa noKa3biBaeT Ha 6ec- 
KpaHHOCTb Mbim.ICHHM. 

Beiiib no-jiaTbiHH res. Ho Xaimerrep oÕHapyacHBaeT HHoe npoHC- 
xoacaeHHe h 3HaueHue stoto cjioBa. To, hto paHee 6buio ocu3aeMOH 
BeiiibK) b ee BemecTBeHHOCTH, mojkct 6biTb npeBpameHO b «npexpac- 
Hyio He3HaKOMKy» (H. B. MoTpomHJioBa), b Bemb b ce6e b k3htob- 
ckoh HHTepnpeTapHM. Benib b ce6e, ocMbicjieHHau no KaHTy, 03Ha- 
uaeT npeflMeT, hhkbk He hbjhhoili;hhc5i npeflMeTOM 33 a Hac, h6o oh 
cymecTByeT 6e3 bchkoto npoTHBO-CTOHHHH ueuoBeuecKOMy n peacTau- 
neHHK), KOTopoe umo 6bi eMy HaBCTpeuy. Xaimerrep nouaraeT, hto 
B 03M0XCeH OÕpaTHblíí npOUCCC — 3BH/KCH[ie «B Bemb», B «MHpOBOCTb 
MHpa» OT paipyiüMTcabHoro TpaHcueH3eHTa3H3Ma, KOTopbiíí T03bi<o 
OT3e33cx Hac OT HacTOMLuero 6 bit MH h KOTopbiH, coraacHO mrrepec- 
HeíímeH h rayõoKoií HHTepnpeTauHH Xaüaerrepa, ecTb He tohbko hb- 
ueHue (J)H30C0 (J)hh, ho caMO cymecTBO toto pacnpocTpaHHBiuerocH 
cnocoõa XH3HH, MHpOOmymeHHÍI H MHp0n03HaHHH, KOTopoe COOT- 
BeTCTByeT CTpC\U1TC3BHO\ty paCIHHpeHHK) B33CTH HayKH H TeXHHKH 1 . 

OKa3biBaeTcn, y 33 thhckoto res ecTb h HHoe 3HaueHHe — Hemo, 
3a3eBaiomee Hac. no3TOMy nouBH3HCb cuoBocoueTaHHH res adversae, 
res secundae. HepBoe 03HauaeT to, bto BaneiiacT 3K>3eii HcnpiiHTH bim 
oõpa30M, BTopoe — to, bto 3 103 a m 63 aronp hhtctbv eT. Caonapu mc>k- 
3V TeM 1 ipaBiia bho nepcBoas-iT res adversae KaK HecBacTbe (Benib — He- 
cnacTbe!), a res secundae — KaK cuacTbe, ho o tom, hto Moryr tobo- 

1 Cm.: Mompowmoea H. B. ^paMaaaoHM, Hfleft h rpexorraneHHH MapTHHa Xaílaer- 
repa. C. 46. 
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pHTb 3TH CJIOBa, npOH3HOCHMbie KaK OHO eCTb RJVl MbICJIH, CJIOBapH 
cooõmaioT Majio. 

Xaííaerrep BbicKa3biBaeT oaeHb BaxHyio aaa noHHMaHHa npaBa, 
TOJIKOBaHHÍI lOpHflHneCKHX HOpM, C0CT05HHHX H3 MH0r03HaHHbIX, 
MHOrOCMbICJIOBbIX nOHHTHH, H.aCK). Oh TOBOpHT, MT O nO-HaCTOHLHCMV 
aeao 3,necb h b nponnx noaoÕHbix cayaaax oõctoht He thk, mto Mbicjib 
nHTaeTca 3THMoaoraeíí, a HaoõopoT, 3 thmojiothh HeH3MeHHO oõpene- 
Ha Ha to, MTo6bi BcnoMHHaTb npoK.ae o cymHOCTHbix othoilichhhx to- 
ro, hto Hepa3BepHyTbiM o6pa30M HMeHyioT cjioBa caoBapa KaK caoBa 
Mbican. 

B 3toh MbicaH coaepxHTCH OTBeT Ha Bonpoc: KaK Haao ToaKOBaTb 
HopMbi KOHCTHTyuHOHHoro npaBa, H3aaraeMbie, KaK npaBHao, npe- 
aeabHO aanuaapHO, eMKO? «/KiiauLue HenpHKOCHOBeHHO», «aoõpoco- 
BeCTHaH KOHKypeHHHH», «Tpya CBOÕOaeH», «aOCTOHHCTBO JIHTHO- 
cth» — 3TH h apyrne caoBoconeTaHHH b TeKCTe KoHCTHTyuHH PO 
aoaacHbi oõpeiaTb cboio ropHaHMecKyio coaepxaTeabHOCTb He aepe3 
3THMOaOraiO CaOB, H3 KOTOpbIX OHH COCTOHT, ()6HíipXOKHBaCMVK) B CMO- 
Bapax. 

8. ripaBO aBaaeTca 4>eHOMeHOM copHaabHOH *h3hh, 3to aacTb 
coHHaabHoií peaabHOCTH, OKpyacaiomeH aeaoBeKa, toíí peaabHoc™, 
KOTopaa «Ko hCT pyMpyeT» Meaoneio. HMeHHO no3TOMy npoõaeMa co- 
HHajibHoíí peaabHOCTH 3kthbho pa3pa6aTbiBaeTca b copHoaorHH. 
IlpeacTaBHTeaaMH <|)eHOMeHoaorHHecKOH couHoaorHH HBasnoTca 
A. Illioia, n. Beprep, T. JlyKMaH. Ilpn stom JlyKMaH, HBaaacb MeTO- 
aoaoroM, 3aHHMaiomHMCH npoõaeMaMH «npoTocouHoaorHH», nan 
«co(|)HoaorHH acH3HeHHoro MHpa», nocaeaoBaTeabHO opHeHTHpoBaa- 
ca Ha (|)c h o m c h oaor mK) ryccepaa. Floabavaicb caMbiM npocTbiM onpe- 
aeaeHHeM peaabHOCTH KaK KanecTBa, npHcymero (J)eHOMeHaM HMeTb 
õbiTHe, He3aBHCHMoe ot Hanieii Boan h xeaaHHa, Beprep h JlyKMaH 
npHinaH k BbiBoay, hto peaabHOCTb copHaabHO KOHCTpyHpyeTca h 
coHHoaoraa 3HaHHH aoaa<Ha aHaaH3npoBaTb nponeccbi, nocpeacTBOM 
KOTopbix 3to npoHcxoaHT 1 . CiiH3b c (|)CHOMeHoaorncM npoHBaaeTca y 
3THX aBTOpOB B BblHBaeHHH B3aHMOCBH3H Mexay HeaOBeHeCKHM 
MblHiaeHHeM H COHHaabHbIM KOHTeKCTOM, B paMKaX KOTOpOrO OH 
B03HHKaeT. 

Maeio o tom, hto peHHOCTb h MHpoB033peHHe HMeioT coipiaabHoe 
npoHcxoxaeHHe, coBpeMeHHaa coiiHoaoraa 3HaHHa 33HMCTByeT y 
MapKCH3Ma. Peab naeT 06 h3bccthom noaoaceHHH K. MapKca: cohh- 
aabHoe õbiTHe onpeaeaaeT neaoBeaecKoe co3H3HHe. Koraa b 1932 r. 
6biaa 3aHOBO OTKpbiTa BaxHaa paõoTa Mapnca «3KOHOMHKO-(|)Hao- 


1 Cm.: Eepiep 77., JlyKMaH F YKa3. com. 
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cotJ)CKHe pyKonHCH 1844 roga», noaBHaacb bo3moxhoctb oueHHTb 
3HaqeHne ero BKaaaa b couHoaorHio, KOTopaa HMeHHO ot Mapicca 
«BeaeT» cbok> ocHOBHyio TeMy, noab3yacb ero KaioneBbiMH hohhthh- 
mh («H^eojiorHH», «JioxHoe co3Hamie» (MbiniJieHHe, OTnyacaeHHoe ot 
peajibHoro copuajibHoro 6 bitu h Mbicaamero), «cy6c t py kt ypa/cynep- 
CTpyKTypa»). MapKC yKa3biBaji Ha to, hto neaoBenecKoe MbimjieHHe 
npOH3BOflHO OT HeJIOBeHeCKOH fleaTejIbHOCTH H OT COIIHaJIbHblX B33H- 
MOCBH3eÜ, B03HHKai0mHX B pe3yjIbTaTe 3TOÍÍ aCHTC.TbHOCTl'1. Tax noa- 
BHjiHCb noHHTMM «6a3HC» («cv6CTpvi< t vpa») h «HaflCTpoiÍKa» («cynep- 
CTpyKTypa»), KOTopbie moxho aynme noHHTb, ecjiH paccMaTpHBaTb hx 
cooTBeTCTBeHHO K3K HeaoBenecKyio aeaTejibHOCTb h MHp, co3aaHHbm 
3TO fleflTejIbHOCTbK). 

K. Mapxc ocTaBHJi noTOMKaM jionrKy «KanHTajia», h 3 Ta JIorHKa 
(JleHHH nHCaJI C ÕOablHOH ÕyKBbl) HBJIHeTCH MeTOflOM HCCJieflOBaHHH, 
JIOTHKOH Bcex OÕmCCTBCHHblX HayK 1 . 

Y Mapxca h SHrejibca moxho oÕHapyaaiTb Hpe3BbiHaíÍHO noae3- 
Hbie npneMbi iiccaeaoBaHHH npaBOBOH peajibHOCTH. ,H,o hhx Bonpoc o 
npHHHHHOH OÕyCJIOBJieHHOCTH .aeHCTBVfOUUlX npaBOBbIX HHCTHTyTOB, 
o couHajibHbix, KyjibTypHbix ycaoBHax, hx Bbi3BaBmHX, HHTepecoBaji 
lopHaHHecKyio Hayxy oneHb Maao. KDpncnpyaeHiaHH CHHTaaa ceõa 
HayKoíi, o6cay>KHBaK)meii Hy>Kabi rpa>K.aaHCKoro oõopoTa, h noaara- 
aa, hto HeoõxoaHMO c<J)OKycHpoBaTbca Ha coaepxaHHH npaBa, Bbipa- 
aceHHOM b K)pnanaecKMX HopMax h HHCTHTyrax. FaaBHoe aaa Hee 6bi- 
ao aoBeaeHne aeíícTByiomHX HopM ao MaKCHMaabHoií CTeneHH aeTa- 
aH3au;HH, HCKaioaaa npoõeabi b npaBOBOM peryaHpoBaHHH. 3 to 6 biaa 
aorMaTHMecKaa fopucnpyaeHHHH, mmc Binan caeayiomHc uchm: 1) ona- 
caTb, 2) CHCTeMaTH3HpoBaTb; 3) HaywHTbca npHvieHHTb lopHaHHecKHe 

HOpMbl. 

KanHTaaHCTHHecKHH cnocoõ npoH3BoacTBa oõycaoBHa noHBaeHHe 
eme oaHoií HaynHOH aHcijHnaHHbi — noaHTHnecKoíí skohomhh, ko- 
Topaa, TaK ace kbk h npaBO, pa3BHBaaacb b Hepa3pbiBHOíí cbhbm c bbi- 
aBHraeMbiMH >kmjhbi<) npaKTHnecKHMH noTpeÕHOCTHMH KanHTaaHCTH- 
necKoro oõmecTBa. Ho 3aaanH, KOTopbie BbiaBHraan aorMaTHnecKaa 
lopHcnpyaeHiiHH h noaHTHnecKaa bkohomhh, 6 bura pa3HbiMH, a no- 
3TOMy ohh CTaa h npHMCHHTij pa3aHHHbie MeToabi HccaeaoBaHHH. Cao- 
XHBmeeca b HacToamee BpeMH rayõoKoe pa3aHHHe Meacay npaBOBbiM 
H 3KOHO\lH'ICCKHM KOHHenTyaabHbIMH npOCTpaHCTBaMH H BaHCTCH pe- 
3yabTaTOM pa3Hoíí vieToaoaorit a ec koh cTpyKTypbi. C<j)opMHpOBaaocb 
pa3aHHHoe SKOHOMHaecKoe h lopHaHnecKoe MbimaeHHe. Xaiíaerrep 


1 Cm.: JlemiH B. H. <t>HJioco(J)CKHe TeTpaan. M., 1936. C. 241. 




fjiaBa 1 . Ohjioco([)ckhc ociioBanusi npaKTHnecKOM OHTOJiorHH npaBa 


95 


nHcaji 06 stom npoHcccc pa3o6iucHMM b cboch h3bccthoh CTaTbe «Hto 
T axoe \icTa(J)H3MKa?»'. 

«XIJIH Toro HTOÕbl OpHeHTHpOBaTbCH B CJIOJKHblX OTHOIIieHHflX Ka- 
nHTajiHCTHHecKoro npoH3BO,n,CTBa h oõpamcHHM, — mtcaji npo(|)cccop 
C. H. ACKHaBMM, — yMaCTHMKaVI 3THX OTHOmeHHH HeOÕXO^HMO 6bIJIO 
nOHÍITb 3TH OTHOmeHHH B HX npHHHHHOH OÕyCJIOBJieHHOCTH H HeOÕ- 
XOflHMOH nOCJICZIOBaTCJlbHOCTM. ri()3T()Viy KJTaccH l iecK3H nOJIHTSKOHO- 
MH5i co3flaBajiacb xax Hayxa, H3yqaiomaíi npexae Bcero npHHHHHbie 
33BHCHMOCTH MeXJiy TaKOBbIMH OTHOIIieHHÍIMM npOH3BOflCTBa h 06- 
MeHa» 2 . 

3aaana HayKH, yKa3biBaeT Mapxc, 3aKJHOHaeTca b tom, htoõbi bh- 
flHMoe, BbicTynaiomee Ha noBepxHOCTH HBJieHHH aBHxeHHe cbccth k 
aeíícTBHTejibHOMy BHyTpeHHeMy aBHxeHHio. B «TeopHax npHÕaBOH- 
hoh ctohmocth», noaBepraa KpHTHKe npeamecTByiomHe eMy skoho- 
MHHecKHe HanpaBJieHHa, Mapxc Heo^HOKpaTHO npoTHBonocTaBjraeT 
flBa B03M0XHbIX MCTOpa HCCJie/IOBaHHfl: 0/01H — BCKpbIBaK>IHHH BHyT- 
peHHiie CBH3H 6ypxya3Horo oõmecTBa h apyroíí — ocTaiomHHca jth tit b 
B OÕJiaCTH BHeiHHHX KaXyiLtHXCH 33BHCHMOCTeH. HMeHHO pa3BHTHe 
3THX flByX MeTOflOB HCCJieflOBaHHÍI H nOJIOXeHO MapKCOM B OCHOBy 
pa3rpaHHHeHHH npeamecTByromnx hm TeoeHHH hojihtskohomhh Ha 
KjiaccHHecKoe h ByjibrapHoe. 

C. W. AcKHa3HH 33MeTHJI, HTO O^HH H3 3THX MeTO/IOB liCCJieflOBa- 
HHH npOHHKaeT BO BHyTpeHHKdO CBHBb, B (|)H3HOJIOrHIO KanHTaJIHCTH- 
HeCKOH SKOHOMHHeCKOH CHCTeMbI, ã flpyTOÍÍ — TOJIbKO OnHCbIBaeT, 
t. e. hocht cyryõo jecKpHnTHBHbiH xapaKTep, KaiajiorH3HpyeT noHH- 
thh, noflBOflHT nog cxeMaTH3HpytomHe onpeaeacHMH iiohhth m to, hto 
oÕHapyxHBaeTCH bhchihhm o6pa30M b skohomhhcckoh geHCTBHTejib- 
HOCTH. 

rOBOpa 06 3KOHOMHHeCKOH KOHH,eni)HH A. Cmht 3, MapKC OTMe- 
oaji, 'ito 06a sth MeToaa HCCJiegoBaHHH y Hero Hflyr He TOJibKO pagcM 
gpyr c gpyroM, ho h nepenjieTaioTca, íioctohhho npoTMBopenaT gpyr 
«pyry, t. e. co3gaioT MeTogojiorHoecKHH 3KJieKTH3M 3 . CyTb HayoHoro 
vieToaa noiHaHHH copHajibHOH aeiácTiíHTe.3BHocTH, MeToaa, npHJioaoi- 
Moro h k aHajiH3y npaBOBOíí peajibHOCTH, 3aHMCTBOB3H MapKCOM y 
lere/ia. 

1 «HayHHbie oõJiacTH aaaeKO otctoat apyr ot apyra. Cnocoõ pa 3 paõoTKH hmh cbo- 
hx npeaMeTOB b KopHe pa 3 JimeH» (Xaüdezzep M . BpeMfl h õbiTMe: CTaTbH h BWCTynne- 
hhh. C. 23 ). 

2 Ackhü3uü C. li. OcHOBHbie Bonpocbi TeopHH copHajiHCTHHecKoro rpaacaaHCKoro 
npaBa. M., 2008 . C. 46 . 

3 TaMxce. C. 52 . 
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KaKHe >kc ycjioBHH h npeanocbuiKH gojixHbi õbitb ocymecTBJieHbi, 
flaõbi npaBOBbie 3HaHHa nojiyaHJiH xapaicrep 3H3 hhh HayaHbix, aaõbi 
npaBOBbie flHcpHnjiHHbi b stom OTHomeHHH motjih CTaTb b ouhv naoc- 
KOCTb C .XPVTHMH COHHaJIbHbIMH U M C li MIT jT H H LI M H, HanpHMep C nOJIHTH- 
HeCKOH 3KOHOMH6H H .npyTHMH? 

3aaa i ien bchkoto HayuHoro nojHHHHa aBJiaeTca BbiacHCHne cyme- 
CTBa onpeaejieHHOH rpynnbi HBJieHHH, yciaHOBJieHHe xapaicrepa npn- 
cymHX hm HeoõxoflHMbix CBH3eíí h nyTeíí hx 3aKOHOMepHoro pa3BH- 
thh. TojibKO onucaHHe h c m CTe m aT h ja um a sthx mbjichmm MoryT cocia- 
BHTb JiHiiib noflroTOBHTejibHyio CTa^HK) HayaHoro 3HaHHa, ho He 
Moryr ulitb Taxoro 3Hamia. 

OflHaKO BCKpbITb HeOÕXO^HMbie CBH3H MOKUV HBJieHHHMH, yCTaHO- 
BHTb npHCymHH HM 3aKOH — BaULlULl HeaCTIOH. ,U,eJIO B TOM, HTO nOMH- 
MO OÕIHHX Tpy^HOCTeH HHflyKTHBHOTO OÕOÕHieHHH peaJIbHbie CBH3H 
Mexciiy HBJieHHHMH HepeflKO OKa3bIBaiOTCa 3aMaCKHpOBaHHbIMH oco- 
ÕeHHOCTHMH (J)OpM HX npOHBJieHHH. ripHMeHHTeJIbHO K OflHHM H TeM 
ace HBJieHHHM pa3JIHHHbie 33KOHOMepHOCTH OKa3bIBaiOTCa HepeflKO 
CTOjib nepenjieTeHHbiMH apyr c apyroM, hto pacajieHHTb b cjioxhom 
KOM njieKce mb.ichiim Te H3 hhx, KOTopbie CBaaaHbi oTHomeHHeM npn- 
HHHbi h cjieacTBHH, OKa3biBaeTca TpyziHO. OflHH h Te *e npe^mecT- 
ByioLHHe nopo^aioT Kax õyziTO pa3jiHHHbie cjieacTBHa. üpHaeM aim 
o^HHaKOBbix cjie/icTBMH aacTO He yaaeTca HaíiTH ToacTecTBeHHbie o6y- 
CJIOBJIHBaiOLLtHe, HX n p C.T LU C C T B V K) II[ M C. B fleHCTBHTejIbHOCTH 3TO OÕb- 
acHaeTca TeM, hto k aBaeHHaM, KOTopbie flOJDKHbi Bbi3BaTb onpe^e- 
aeHHbie cueacTiuia, npHcoeaHHHjica pau apyrnx hbjichhm, 0Ka3aBniHX 
Ha 3 th cjtchctbhh cBoe B03neucTBiie h hx rayõoKO bh/l o h3m c hhbuih x. 
Hccae.aoBaTeab uoji/kch oõ/ia/iaTb cnocoÕHOCTbio pacnyTaTb stot KJiy- 
6 ok 3aKOHOMepHOCTeH, 3a (JíopMOH, b KOTopoií aHajiH3HpyeMbie HM 
HBaeHHa BbicTynaioT BOBHe, ycMOTpeTb hx «cymHOCTH» — 33 koh, ko- 
TopbiM ToabKO h MoaceT 6biTb oõbacHeHO Bce MHoroo6pa3He (|)opM hx 
npoaBaeHHa 1 . 

He õyaevi b ueaax HacToamcro Hccjie/ioBaHHa oõpamaTb BHHMaHHe 
Ha HeflOCTaTKH H KpaHHOCTH SKOHOMHaeCKOTO aeTepMHHH3Ma. Bp RJ\ 
jih 3acayacHBaeT no/uiepxKH H^ea Mapxca, Bbi/iBHHyTaa hm b «He- 
MepKOH HfleOJIOTHH»: «npaBO TOUHO T3K >KC He HMeeT CBOeíí COÕCTBCH- 
HOH HCTOpHH, K3K H pejIHTHa» 2 . TaaBHOe — 3TO TO, HTO B M3pKCH3Me 
6bia nocTaBaeH OHTOJiorHHecKHH Bonpoc o peaabHOCTH npaBa, npn- 
aeM K3K npoõaeMa cymero b npaBe. 

1 Cm.: Ackhü3uü C. M. Yica3. coa. C. 51. 

2 Maptcc K., SHeeAbc 0. Coa. 2-e H3fl. T. 4. C. 54. 
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Hívimhíva c M. liiejiepa (|)y h ji a\ic htíui b h oe nojioaceHHe MapKCH3Ma 
o cy6/cynepcTpyKTypax 6buio bjhto b copHOJiorrao 3H3HHH c noHHMa- 
HneM Toro, hto ecTb HeKaa CBJi3b Meacay MbinuieHHeM h otjihhhoíí ot 
H ero «ocHOBonojiaraiomeíí peajibHOCTbio». ComacHO LLIejiepy, peajib- 
HOCTb peryjiHpyeT ycjioBHH, npn KOTopbix onpegejieHHbie «imeajibHbie 
(JjaKTopbi» Moryr noHBJiHTbca b hctophh, ho He Moryr bjihhtb Ha co- 
^epxaHHe «peajibHbix (jiaKTopoB», t. e. oõmecTBO onpcae.THCT HajiHHHe 
(Dasein), ho He npnpoay (Sosein) H^en 1 . 

CymHOCTb npaBOBOíí peajibHOCTH noMoraeT nponcHiiTb BBcaeHHan 
b HayHHbiíí oÕHXofl 3. XtiopKreHMOM KaTeropHH couHajibHoro (JjaKTa 
K3K ocoõoíí BeuiH. To, hto HejioBeK ecT, cnHT, — 3 to eme He couHajib- 
HbiH ([)aicr. Ho Kor.aa oh aeiícTBycT kbk 6paT, cynpyr hjih rpaxjiaHHH, 
t. e. BbinojiHHeT oõíoaTejibCTBa, ycTaHOBJieHHbie noMHMO Hero b 06- 
mecTBe, Tor^a noflBjunoTCíi couHajibHbie ([laKTbi KaK h bji c h h e oõbck- 
thbhoíí peajibHOCTH. CorjiacHO 3. ,H,K>pKreHMy, nacTO cjiynaeTCH, hto 
H aM HeH3BecTHbi aeTajiH HajiaraeMbix Ha Hac o6a3aHHOCTeH, h htoõh 
y3HaTb HX, Mbl BblHyameHbl CnpaBJIHTbCfl C KOHCKCOM H COBCTOB3TBCH c 
ero ynojiHOMoneHHbiMH hctoh ko BaTeji h m 11 . Tohho Tai< >kc BepyiomHH 
npn poxaeHHH CBoeM HaxoflHT yxe roTOBbiMH BepoBaHHH h oõpa^bi 
CBoeíí pejiHrHH. Ecjih ohh cymecTBOBajiH ao Hero, to, 3Hawr, ohh cy- 
mecTB\ K)T BHe Hero. CncTe\t 3HaxoB, kotopmmh a nojib3yiocb pjm bh- 
paxeHHH cbohx Mbicjien, fleHexHaa CHCTeMa, ynoTpeõJiHeMaa mhoio 
juth yiuiaTbi flOJiroB, opyzuiH i<pe,anTa, cjiyjKamue MHe b mohx KOMMep- 
necKHX OTHomeHHHX, oõbinaH ht.t- Bce sto 4>yHKiiHOHHpyeT He3a- 
BHCHMO OT HX ynOTpeÕJieHHH K3K OCOÕbIX Bemefí 2 . 

3th HOBbie BeiHH oõjiaaaioT cneuH(J)HHecKHMH CBoitcTBaMH. 3 th 
coHHajibHbie (|)aKTbi npeflCTaBjHHOT coõoh cnocoõbi vibiiiuicHiiH, aen- 
TeJIbHOCTb, HyBCTBOBaHHH, HaXOflHIUHeCH BHe HHflHBHfla h HaaejieH- 
Hbie npHHyflHTejibHoií chjioíí, BCJie^cTBHe KOTopoíí ohh eMy HaBH3bi- 
BaiOTCH. ÜMeHHO nOSTOMy OHH OTJIHHaiOTCH OT OpraHHHeCKHX HBJie- 
HHH, COCTOHLUHX H3 npeflCTaBJieHHH H fleHCTBHÍÍ, OT HBJieHHH 
nCHXHHeCKHX, CymeCTByiOUrHX TOJIbKO B HHaHBH^yaJlbHOM C03H3HHH. 
3 tot HOBbifi BHfl Bemen — couHa.TbHbic (J>aKTbi, CHHTaji 3. fliopKreHM, 
H OÕpa3yiOT COÕCTBCHHO OÕJiaCTb COPHOJIOrHH. 

Pa3BHBaa 3Ty õaaoBVK) pjm coHHOJiomH nnero, n. Eeprep h T. JlyK- 
M3H npeaiJiaraioT noBOJibHO npocTyio xapaKTepncTHKy noBceaHCBHOH 
3ÍH3HH K3K peajibHOCTH. B paMKHX SMnHpHHeCKOH COIIHOJIOrHH 3Ty 
peajibHOCTb MOXHO npHHHTb KaK aaHHOCTb, a onpene.icHHbic ee ([icho- 

1 Cm.: Eepeep 77., JlyKMüH L YKa3. coa. C. 10. 

2 Cm.: ffwpKzeÜM 9 . CopHOJioraH. Ee npeaMeT, MeToa, npeflHa3HaHeHne. M., 1995. 
C. 30. 
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MeHH — KaK coLiiiíUbHbic (JjaKTbi 6e3 ^ajibHCMiucro, õojiee rjiyõoKoro 
HccjieflOBaHHa ocHOBaHHÍi 3toh peajibHocra, hto cocTaBJiíieT aajiaHy 
oõmeíí (|)HJioco(j3HH. B uejiíix npoBO^HMoro HaMH HccjieaoBaHHH npa- 
boboíí peajibHOCTH npeflJiaraeMbifí couHOjiorHwecKHH riouxoa k peajib- 
hocth npcacTaibiHeTCH HaM BnojiHe aocTaTOMHbivt. Hjichm oõmccTBa b 
HX CyÕbeKTHBHO OCMbICJieHHOM IIOBGUeHHH C'IHTaK)T MHp nOBCeaHCB- 
HOÍÍ XH3HH CaMO COÕOÍÍ pa3yMeK>IH,eHCH peajIbHOCTbK). 3to MHp, C03- 
JiaiOlHHHCH B HX MbICJIHX H flCHCTBHHX, nepeJKHBaeTCH HMH B KaaeCTBC 
peajibHoro 1 . C tohkh ipemis-i JlyKMaHa h Beprepa, HeoõxojniMO npeac- 
jie Bcero aHajiH3HpoBaTb Bbicmyio peajibHOCTb, a 3to peajibHOCTb no- 
BCe^HeBHOH XH3HH: 

«Pa3JIHHHbie OÕbCKTbl npeaCTaBjTHfOTCH C03HaHHK) KaK COCTaBJHHO- 
i li v \c saeMCHTbi pa3Hbix c([)cp peajibHOCTH. JIiouh, c kotophmh h CTaji- 
KHBaiOCb B nOBCejIHeBHOH JKH3HH, HMdOT OTHOHieHHe K peajibHOCTH H 
CHJIbHO OTJIHHaiOTCH OT ÕeCnjIOTHbIX 0Õpa30B MOHX CHOBHJieHHH. 3 BC 
CHCTeMbI OÕbCKTOB BbI3bIBaiOT B MOeM C03HaHHH COBepHieHHO pa3JIHH- 
Hoe HanpaxceHHe, h Moe BHHMaHHe k hhm — BOBce He ojiHHaKOBO. 
3 to 3Ha'iHT, mto Moe co3H3HHe cnocoÕHO nepeviemaTbCH b pa3JiHHHbix 
c(|)epax peajibHOCTH. HHaae roBopa, a oco3Haio MHp coctohihhm H3 
MHOxecTBa peajibHOCTen. Fio Mepe nepeMemeHHH H3 ojjhoíí peajibHO- 
cth b apyryio a BocnpHHHMaio stot nepcxoa KaK CBoero poaa hiok, ko- 
TopbiH BM3BaH nepeKJHoaeHHeM bhhm3hhíi b cbh3h c sthm nepexo- 
ji;om. Jlyame Bcero 3 to HJUiiocTpHpyeTca TeM coctohhhcm, KOTopoe 
TicnbiTbiBaeT mcjiobck, npocbinaacb». 

CpejiH MHOxecTBa peajibHOCTen cymecTByeT 0,1 h a, npe,acTaBjiHK>- 
maa C060ÍÍ peajibHOCTb par excellence. 3 to — peajibHOCTb noBcenHCB- 
hoh XH3HH. Ee npHBHJierHpoBaHHoe nojioxceHHe jiaeT eií npaBO Ha- 
3biBaTbca BbicmeH peajibHOCTbio 2 . HanpaxeHHOCTb co3HaHHH Hanõo- 
jiee BbicoKa b noBcejiHeBHOH jkh3hh, t. e. nocjiejiHaa HaKjiajibiBaeTca 
Ha C03H3HHe HaHÕOJiee CHJIbHO, HaCTOHTC.IBHO H TJiyÕOKO. Hcboimojk- 
ho He 3aMeTHTb h TpvjiHO ocjiaÕHTb ee BJiacTHoe npHcyrcTBHe. Cjiejio- 
BaTejibHO, OHa BbmyacaaeT mchh õbiTb k Heíí npejjejibHO BHHMaTejib- 
HblM. 3 BOCnpHHHMaiO nOBCejIHeBHyiO JKH3Hb B COCTOHHHH ÕOJIPCTBO- 
BaHHa. 3 to 6o,TpcTByK)inee cocTOHHHe cymecTBOBaHHH b peajibHOCTH 
noBcejiHeBHOH xh3hh h ee BocnpHírme npHHHMaeTca mhoh KaK Hop- 

1 3ty Haeio M. Beõep Bbipa3HJi b «Xo3HHCTBe h oõmecTBe»: jijm coilHOJiorHH oõb- 
eKTOM no3HaHHH, npeuMeTHoft ccJíepoH npHJioaceHHH ee MeTOflOB HBjraeTca cyõteKTHB- 
Hoe 3HaaeHHe neiícTBHH jnojieH. B pe3yjiBTaTe noHBJiaeTCfl aMÕMBaaeHTHOCTb oõmecT- 
Ba, KOTopoe HBJiaeTCH OÕbeKTMBHOH (J)aKTHHHOCTbK3 (3. ZpOpKreiÍM), H OflHOBpeMeHHO 
3T0 cyõbeKTHBHoe 3HaaeHHe aeíícTBHH. 

2 Cm.: Eepeep 77., JlyKMüH f. Yica3. coa. C. 19. 
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ManbHoe h caviooMCBiuiHoe, t. e. cociaBJiaeT mok> ecTecTBeHHyio ycia- 
HOBKy. 

JlyKMaH paccMaTpHBaeT peajiBHOCTb noBcejiHeBHOH xh3hh KaK 
ynopH.aoacHHyK) peajibHOCTb. Ee (|)chomchl.i yxe c n cre vi aT m ia po isa h bi 
b o6pa3u;ax, KOTopbie Kaxyrca He33BHCHMbiMH ot Moero no h h m a h m a h 
KOT opbie Ha.aaraK)TCH Ha Hero. PeajibHOCTb noBcenHCBHoii >kh3hh oxa- 
3biBaeTC5i yxe oõbc ktmbh poBa hhoh, t. e. KOHCTHTynpoBaHHOH nopnn- 
kom oõbeKTOB, KOTopbie õbuiH oõoiHaweHbi Kax oõbCKTbi ao noflBJie- 
hhh HejioBexa Ha cpeHe. ítebiK, Hcnojib3yeMbiH b noBce^HeBHOH xh 3- 
HH, nOCTOHHHO npeflOCTaBJnieT HeOÕXOflHMbie OÕbeKTHBaiJHH H 
ycTaHaBJiHBaeT nopmioK, b paMKax KOToporo npHoõpeiaioT cmmcji h 
JH aiCHHC H 3TH OÕbCKTHBaHHM, H CaMa nOBCeaHeiiHaH >KH3Hb. 

PeajibHOCTb noBceflHeBHOH jkh3hh opraHH3yeTcn BOKpyr «3flecb» 
'le.ioBCKa h «ceH'iac» HacToaiucro BpeMeHH. 3to «3aecb-H-ccH'iac» — 
(JjOKyC BHHM3HHH HejIOBeKa K peaJIbHOCTH nOBCe/IHeBHOH XH3HH. 
B tom, KaK 3TO «3ji;ecb-H-ceHHac» jiaHO b noBceflHeBHOíí jkh3hh, 3a- 
KJHOHaeTCH realissimum co3HaHHH nejioBeKa. PeajibHOCTb noBcenHeB- 
HOÍÍ XH3HH, OflHaKO, He HCHepnbIBaeTCfl 3THM HenOCpeaCTBeHHbIM 
npHcyrcTBHeM, ho oxBaTbiBaeT Taicace (fieHOMeHbi, KOTopbie He jiaHbi 
«3,necb-H-ceHHac». 3to 03HanaeT, hto nejioBeK BocnpHHHMaeT noBce- 
JJHeBHyiO XH3Hb B 33BHCHMOCTH OT CTeneHH npOCTpaHCTBeHHOÍÍ H 
BpeMeHHOH npHÕJIHJKeHHOCTH HJIH yZjaJieHHOCTH. EjIHJKaHHieH K HeMy 
HBjiHeTCH Ta 30Ha noBcejiHeBHOH XH3HH, KOTopaa HenocpejicTBeHHO 
aocTynHa (JnoHMecKoü m aHi-iny.i huhh. 3Ta 30Ha BKJHOiaeT MHp, Haxo- 
aHLUHHCH b npejie.iax aocuracMoc™, MHp, b kotopom .aeiicTByeT 'ic.ao- 
BeK T3K, HTOÕbl BHflOH3MeHHTb eTO peajibHOCTb, HJIH B KOTOpOM OH pa- 
60T3CT. 

PeajibHOCTb noBceflHeBHOH jkh3hh npeacTaBJiiieTCíi nejioBeKy KaK 
HHTepCyÕbeKTHBHblH MHp, KOTOpblH OH paBJICjTHeT C /ipVTHMM JHOflbMH. 
Hmchho õ.aaroaapa itHTcpcyõbeKTMBHOCTii iioBcenHCBHaH xH3Hb pe3- 
Ko OTJiHHaeTca ot jipyrHX oco3HaBaeMbix 'le.aoBCKOM peajibHOCTeH. Oh 
OflHH B MHpe CHOB, OH 3HaeT, HTO MHp IIO BC CU H C B H O H JKH3HH CTOJIb >KC 
peajieH juth jipyrHX, KaK h jura Hero. ,H,eHCTBHTejibHO, b noBceflHeBHOH 
JKH3HH HejIOBeK He MOXeT CymeCTBOBaTb 6e3 nOCTOHHHOTO B33HMO- 
JieHCTBHH H OÕLHCHHH C .apVTHMH JHOflbMH. 

Elo cpaBHeHHK) c peajibHOCTbK» noBcejiHeBHOH xh3hh jipyrne pe- 
aJIbHOCTH OKa3bIBaK)TCH KOHeHHbIMH OÕJiaCTHMH 3HaHeHHÍÍ, aHKjiaBa- 
mh b paMKax Bbicmeíi peajibHOCTH, otmcich h bi \i ia xapaKTepHbiMH 3Ha- 
aeHHíiMH h cnocoõaMH BocnpHjmiíi. Bbicmaa peajibHOCTb OKpyxaeT 
HX CO Bcex CTOpOH, H C03H3HHe BCeTJia B03BpamaeTC}I K BbICmeH pe¬ 
ajibHOCTH Kax H3 3KCKypcHH. 3to CTaHOBHTCH nomiTHee Ha yxe npn- 
bojjhbihhxch npHMepax peajibHOCTH chobhjichhií HJIH TeopeTHHecKoro 
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MbimjieHHíi. AHajiorHHHbi «nepeKjnoneHHíi» c MHpa noBcenHeBHOH 
XH3HH Ha MHp Hrpbl KaK HTpaiOIIIHX HCTCM, TaK H B3pOCJIbIX. EjieCTH- 
maa HJUHOCTpaHHB TaKoíí Hrpbi — Teaip. üepexoa H3 ojihoh peajibHO- 
CTH B HPVTVK) OTMCICH TeM, HTO nOflHHMaeTCH H OnVCIOCTCH 3aHaBeC. 
Koraa 3aHaBec nojiHHMaeTCfl, 3pHTejib «nepeHocmcH» b jipyroH MHp 
CO CBOHMH COÕCTBeHHbIMH JHaWGHHHMH H yCTpOHCTBOM, He MMGKM.HH- 
mm hhhcto hjih, HanpoTHB, MHoro oõmero c ycTpoíícTBOM noBceHHeii- 
hoh XH3HH. Koraa 3aHaBec onycKaeTca, 3pHTejib «BOBispamaeTCH k pe- 
ajibHOCTH», BepHee, k BbicmcH peajibHOCTH hobccjihcbhoh xh3hh, no 
cpaBHeHHK) c KOTopofí peajibHOCTb, npcc t a bh e hh a h Ha cucHe, KaxcT- 
ch He3HaHHTejibHOH h 3(J)eMepHOH, CKOJib 6bi XHBbiM hh õbijio npeji- 
CTaBJieHHe HecKOJibKO MHHyT Ha3aii. Sctgthhcckhh h pejiHrH03Hbiíí 
onbiT õoraT Taxoro pojia nepexonaMH, nocKOJibKy ncKyccTBO h pejiH- 
TH51 C03flai0T KOHCMHBIC OÕJiaCTH 3HâHeH11H. 

Bce KOHenHbie oõJiacTH 3HaneHHH xapaKTepH3yioTCH nepeKJHone- 
HHeM Ha HHX BHHMaHHH C peajibHOCTH nOBCeflHeBHCH JKH3HH. JlyKMaH 
nHiiieT, hto MHp noBccjiHeBHOH XH3HH HMeeT npocTpaHCTBeHHyio H 
BpeMeHHyio CTpyKTypy. IIpocTpaHCTBCHHafl CTpyKTypa HMeeT cohh- 
ajibHoe H3MepeHHe. TeMnopajibHOCTb >kc — sto to cboííctbo, kotophm 
oõJiaaaeT co3HaHHe'. 

rioTOK co3HaHHH Bccma ynopflflOHeH bo BpeMeHH. Mojkho pa3Jin- 
naTb pa3Hbie ypoBHH TeMnopajibHOCTH, nocKOJibKy OHa xapaKTepHa 
hjih JHOõoro cyõbCKTa. KaxjibiH iih/imbhji omymaeT BHyTpeHHee tcic- 
HHe BpeMeHH, KOTopoe ocHOBaHO Ha ncHxojiorHHecKHX pHTMax opra- 
HH3M3, XOTH H HeTOJKHCCTBCHH BIX eMy. Rs\A TOTO MTOÕbl HCTajlbHO npO- 
aHaJIH3HpOBaTb ypoBHH II HTC pç y6bCKTHBHOií TeMnopajibHOCTH, CJICflO- 
Bajio 6bi 3HaHHTejibHO paciiiHpHTb paMKH .laHHbix npojieroMeH. 

Kax yxc OTMcnajiocb, HHTcpcyõbCKTHBHOCTb noBcenHeBHOH xh3- 
hh Toxe HMeeT TeMnopajibHoe H3MepeHHe. B MHpe hobccjihcbhoh 
XH3HH eCTb CBOe HHTepCyÕbeKTHBHOe JIOCTVTlHOe CTÍlHJiapTHOe ISpCMM, 
KOTopoe moxho noHHTb KaK nepeceneHHe KOCMHnecKoro BpeMeHH h 
cymecTByioinero b oõmecTBe KajieHuapa, ochob3hhoto Ha BpeMeHHbix 
HHKJiax npHpoubi, h BHyTpeHHero BpeMeHH c ero yKa3aHHbiMH Bbime 
pa3JIHHHHMH. 


1 Cm.: Eepeep 77., JlyKMtm F. YKa3. coa. C. 50. 
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PEAJIbHOCTb nPABA 
H nPABOBAH PEAJIbHOCTb 

Hcjibiíi CKa:iíiTb: Bce, aro nojie 3 HO iiapo/iy, — 
npaBO. CKopee naofiopox: jihuib to, mto npa- 
Bo, — noiie 3 HO i iapo/iy. 

/’. Padõpyx 

Bca MaTepnajibHaH (J)HJioco(J)Hfl npaBa yxe 
Bcer^a 6 bina KaKoíí-TO npaBOBOít OHTOJioraeH. 

A. KayipMaH 

1. B COBpeMeHHOÍÍ pOCCHHCKOÍÍ (J)HJIOCO(J)CKO-npaBOBOH JIHTepaTy- 
pe b paMKax npaBOBOH OHTOJiorHH ncnojib3yeTcn noHHTHe npaBOBOíí 
peajiBHOCTH 1 . KoHTeHT-aHajiH3 H3,naHHbix yqeÕHHKOB no 4 )hjioco<|)hh 
npaBa yõeamaeT, ozmaKO, mto TOJibKO b ohhom H3 hhx oõpamcHO bhh- 
MaHHe Ha MeTOflOJiornnecKyio neHHOCTb noHHTHH «npaBOBaa peajib- 
HOCTb» 2 . 

Meacay TeM b pyccKon (|)HJioco(J)CKO-npaBOBOH JiHTepaType Cepe6- 
pflHoro Bexa eMy npn/iaBajiocb BaxHoe 3HaneHne. O npaBOBOH peajibHO- 
CTH BbICKa3bIBaJIHCb B. A. KhCTHKOBCKHH, E. B. CneKTOpCKHH, 
T. O. IIIepmeHeBHH, Jl. H. rieTpaaíHHKHH, H. JI. XI,K)BepHya, E. H. Tpy- 
õemcoít, XI- XE TpnMM, a ao hhx — B. H. HHnepHH, C. A. MypoMpeB. 
OcoõeHHO BnenauiHioiiiHe ycnexH õbijih flocTHmyTbi mockobckoíí 
ihkojioh (J)hjioco(|)hh npaBa, ocHOBaHHOíí El. H. HoBropoaneBbiM. Han- 
õojibniHH BKJiaa b pa3pa6oTKy npoõaevibi npaBOBOHpeajibHOCTH bhccjih 
M. A. HjibHHH H. H. AjieKceeB — flBaõJiecTaniHxyneHHKaEloBropoOTe- 
Ba. H npexme neivi H3jiaraTb npeacTaBJieHHH aBTopa o MeTOflOJiorHne- 
ckom 3HaneHHH noHHTHH «npaBOBaa peajibHOCTb», aBJunomeroca oc- 
hobhoíí KaTeropHeíí OHTOJiorHH npaBa, ecTb cmbicji npoBecTH CBoero 
poaa «peKOHCTpyKUHIO» B3rJIHflOB yKa3aHHbIX aBTOpOB. 

Honropo.a lieis h H dpa>Kn lu< m ü b Pocchh h P. IilTaMMjiep b TepMa- 
hhh nocjie ctojicthh yBjieneHHH i-i/ienvin ncTopHnecKOH niKOJibi npaBa 
BHOBb OÕpaTHJIH BHHMaHHe Ha HeHHOCTb flOKTpHHbl eCTeCTBeHHOTO 


1 Cm.: Hepcecmu, B. C. ®njioco<j)Hfl npaBa. C. 40 . 

2 Cm.: MKOHHUKoea T. H., Jlrnuemco B. / 7 . YKa 3 . con. C. 119 — 139 . 
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npaBa. KaK OTMenaji HoBropozmeB, hmchho rieTpaxHpKHH npHaaji 
ecTecTBeHHOMy npaBy xapaKTep TBepfloíí h onHpaiomeHCH Ha nmpo- 
khh HayHHBiíí 6a3HC noKTpHHbi. OflHaKO 3Ta ero 3acjiyra 6buia Majio 
oueHeHa. 

«Ohjioco(|)hh, — nHcaji HoBropoflueB, — flOJDKHa BoccTaHOBHTb 
cboh npaBa h yKa3aTb HCTopnn ee npeaejibi» 1 . OõpaTHB BHHMaHHe Ha 
TOJibKO hto nonBHBnmecH khhth P. UlTaMMJiepa h O. )KeHH, oh yxa- 
3aji, hto 3th aBTopbi BHecjiH cbct BbicHiHX npHHpHnoB (npaBa) H 
oõoõineHHH b oõpaõoTKy HopM nojioxHTejibHoro npaBa. PaõoTbi 
UlTaMMJiepa h )KeHH h npe^mecTBOBaBnine hm Tpynbi llcTpa>KnnKoro 
CBHneTeJlbCTBOBaJIH O ^BHJKeHHH K B03p0JKHeHHK) flOKTpHHbl eCTeCT- 
BeHHoro npaBa. KpynHoíí h 3HaMeHaTejibHOH paõoTa b oõJiacTH lopnc- 
npyncHin iM mo>kct 6biTb TOJibKO to ma, Koraa oHa mcxo/u it ot H^eajib- 
Hbix Hanaji n BaoxHOBJineTcn hmh, Korga OHa, cboõo^ho o6o3peBan 
cboh MaTepnaji, B03BbimaeTCH Han hhm bo hmh Bbicmnx npHHHHnoB. 
Be3 3Toro eíí ocTaeTcn nojie3HaH, ho hhcto TexHHHecKan 3anana npn- 
cnocoõJieHHH jaKOHoaaTc.ibHoro \iaTcpnana hjih Hyacn; npaKTimecKoro 
oõopoTa, cHHTaji HoBropoznicB 2 . 

HoBoe ecTecTBeHHoe npaBO, no mmcjih HoBroponueBa, t. e. ero 
CMbICJI Ha HOBOM BHTKe HCTOpHHeCKOTO pa3BHTHH, 03HaHaeT B03p0JK- 
ncHiic anpHopHoro MeToaa, coneTaromerocn c H^eajibHbiMH CTpeMJie- 
HHHMH H npH3HaHHeM CaMOCTOHTeJIbHOTO 3Ha'ICHHH 3a HpaBCTBeHHbIM 
HanajioM. EcTecTBeHHoe npaBO — sto H^eajibHoe npaBO. Mbicjib nejio- 
BciecKaa HMeeT cbohctbo /Khtb He tojibko b HacToamcM, ho h b 6yny- 
m,eM, nepeHOCHTb b Hero cboh H^eajibi h CTpeMJieHHH, h b stom cmbic- 
jie ecTecTBeHHO-npaBOBbie nocTpoeHHH hbjihiotch HeoTbeMJieMbiM 
cboííctbom Hauiero ayxa h CBH^eTejibCTBOM ero Bbicmero npH3BaHHH. 
B HCTOpHHeCKOM pa3BHTHH eCTeCTBeHHO-npaBOBOÍÍ flOKTpHHbl 3TOT 
MOMeHT HfleaJIbHOrO nocTpoeHHH COeflHHHJICH C flpyTHM MOMeHTOM, 
KOTOpblH HaXO^HJICH C HHM B CBH3H, HO He 6bIJI C HHM 0,TH0p0,TeH. 

YcTaHaBJiHBaH fleTajibHbie TpeõoBaHHH, mm nacTO roBopHM, hto 
ohh BbiTeKaioT H3 caMoíí npnpoubi, OTCiofla h Ha3BaHHe: ecTecTBeHHoe 
npaBO. ripeflnojioxeHHio o cymecTBOBaHHH npaBa, BbrreKaioinero H3 
npnpoflbi, cnocoõcTBOBajio, \ie>K,ry npoHMvt, h cjienyiomee HaõjiKxae- 
Hne: cpc,rn onpencjieHHH Kaamoro npaBa ecTb H3BecTHbie nojioxeHHH, 
KaK 6 h He 3aBHCHUiHe ot npoH3BOjia jno/ien h npeaHanepTaHHbie ca- 
moh npnpoaoH. TaKOBbi, HanpHMep, HopMbi, onpeaejiHJoniHe pa3JiH- 
nne jnoneíi b 3aBHCHMOcm ot B03pacTa; Bemen b 3aBHCHMOcm ot hx 
lOpHflHHeCKOH KaTerOpHH, eCTeCTBeHHMX CBOHCTB H T. n. 3 to HaÕJHO- 


1 Hoeeopoduee /7. M. YKa3. coh. C. 221, 265. 

2 Tainxe. C. 227. 
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ncmie 3acTaBJiHJio b neMCTByioincM npaBe OTKpBiBaTb cjieflbi npaBa ec- 
TecTBeHHoro h OTjimiaTb b K)pn,an'iccKiix ycia hob.ichhhx Hen3MeHHbie 
h ecTecTBeHHbie onpcncacHiiH ot m jmchbhbbix h npon3BOJibHbix. 

TaKHM o6pa30M, KOHnennmi ecTecTBeHHoro npaBa H3flaBHa HMejia 
/Ibohkhh cocTaB: OHa noKOHJiacb Ha npaKTHMCCKOM TpeõoBaHHH õojiee 
coBepmeHHoro npaBa n Ha TeopeTmiecKOM HaõjnoaeHHH ecTecTBeH- 
HOH HeOÕXOflHMCCTH H3BeCTHbIX npaBOnOJIO/KCHMM. 3 tH a Ba 3JieMeHTa 
MorjiH ilonncpxKMBaTb ,ipyr npyra, ho He MorjiH õbitb cBcneHbr ohhh k 
/ ipyroMy: b nepBOM cjiynae ecTecTBeHHoe npaBO CTaBHTca Ha,n, nojio- 
JKHTeJIbHblM, BO BTOpOM CJiyHae OHO HBJiaeTCfl JIHmb H3BeCTHOH na- 
CTbio nojioxHTejibHoro npaBa; b ojihom cjiynae oho p a c c m íit p h b a c t c a 
KaK HfleajibHaa HopMa, eme He ocymecTBHBmaaca b «aHHOM npaBe h 
M oxeT 6 biTb aaxe hh b oahom H3 cymecTByiomHx npaB; b npyroM — 
KaK 06 mcpacn pompa h e h h bt M (|iaKT, npiicyiuitii KaxmoMy npaBy 1 . Cjie- 
ayeT oõpaTHTb BHHMaHHe Ha sto hoboc noHHMaHHe ecTecTBeHHoro 
npaBa KaK aacTit nojioxHTejibHoro npaBa! A CBeaemie ecTecTBeHHoro 
npaBa k hckhm oõiiihm npaBOBbiM npHHimnaM, oõimiM pjm Bcero ne- 
jioBenecTBa npaBOBbiM HfleaM HMeeT BaxHoe 3HaneHHe mm noHHMa- 
hhh peajibHOCTH npaBa. 

HoBropoaiieB npn6jiH3HJicfl k caMOMy 3aBeTHOMy h ^oporoMy yõe>K- 
aeHHio MopajibHOH (|)hjioco(J)hh: npHHpnnbi HpaBCTBeHHoro nojuKeH- 
CTBOBaHHH H npHHHHHOH HeOÕXO^HMOCTH flOJIXHbl ÕbITb CÕJIHXíeHbl, 
nocTaBJieHbi b CBH3b. Oh nncan b (|)HHajie CBoeíí 3HaMeHHTOíí CTaTbH, 
hto (|)[[ji()co(f)Ma KaHTa, KOTopaa BnepBbie c nojiHoíí HCHOCTbio npoBe- 
jia rpaHb mok^v õbrnicM h jio.i >kc h ct bo Ba h h cm, BMecTe c TeM yciaHO- 
BHJia Mexxay sthmh oõjiacTHMH 6e3bicxoflHbiíí h 6e3HaaexcHbiH aya- 
JIH3M. HpaBCTBeHHaH Haea OKa3biBajiacb B03BbimeHH0Íí, ho Heflocn- 
raeMoíí pejibio CTpeMjieHHÍí. H 3aaana, no mmcjih HoBropoimeBa, 
COCTOHT B TOM, HTOÕbl nOHÍITb CB5I3b flByX OÕJiaCTeíí H HX KOHeHHyiO 
rapMOHHK). 

MiaK, oÕHapyaceHbi jme caMOCTOHTejibHbie «oõJiacTH» conHajibHoíí 
JKH3HH — npocTpaHCTBO npaBa h npodpaHCTBO MopajiH. 3 to pamene- 
HHe OCBHineHO MHeHHeM KaHTa, KOTOpblíí yCTaHOBHJI Mexcuy JIByMH 
3THMH npocTpaHCTBaMH flyajiH3M, np h ae m coBepmeHHO õeibicxojiHbòi 
h 6e3Hane>KHbiM, b tom CMbicne, a to HpaBCTBCHHaa imea Bcepaa cTpe- 
MHTca BBbicb, npaBy >xe cyxmeHa pojib «aoroHa fome h» oõJiacTH. 

npaBO 3apoxcnaeTCH b peajibHoit aeíícTBHTejibHOCTH coimajibHbix 
OTHomeHHH, b ryme KOH(J)jiHKTHbix npaBOBbix CHTyauHÍí. Bo3HHKaio- 
mee npn stom npaBO oõbeKTHBHpyeTca jihõo b aBTopnTeTHOM peine- 
hhh cyaa, jihõo 3aTeM b 3aKOHe. Hctohhhkom ace tbkhx npaBooõpa- 


1 Cm.: Hoeeopodifee 77. 77. YKa3. com. C. 230. 
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3yioiuHX CHTyauHH name Bcero HBjiaeTca conpHKOCHOBeHHe npo- 
dpaHCTBa MopajiH h npocTpaHCTBa npaBa. 

Bo3MoxHa jih rapvioHHH MOK.ay hhmh? Honropoaucii cHHTan, hto 
ochoboh TaKoít rapMOHHH MoxeT 6biTb TOJibKO MopajibHaa h ne» jihh- 
hocth. B KanecTBe naeajia, co3iiaBaeMoro BBHZiy HecoBepmeHCTB 
cymecTByiomero nopa^Ka, ecTecTBeHHoe npaBO MoxeT cjiyxnTb juin 
caMbix pa3jiHHHbix CTpeMJieHHÍi; ho c ^aBHHX nop OHO CpOflHHJIOCb c 
MHHHBHflyaJIH3MOM K3K C HaHÕOJiee 3aKOHHOH (|)OpMOH CBOerO Bbipa- 
xeHHfl, h b 3tom BHfle, Ha 3TOH nonBe OHO nojiynHJio CBoe nmpoKoe 
pa3BHTHe. ,H,ejio b tom, hto BMecTe c npoTecTOM npoTHB nojioxtHTejib- 
Horo npaBa ecTecTBeHHO-npaBOBaa Hflea Bcer^a HeceT c coõoíí npo- 
TeCT npoTHB BJiaCTH, OT KOTOpOH HCXOflHT nOJIOXHTeJIbHbie 3aKOHbI. 

B KanecTBe rpaHHpbi stoh BJiacTH moxho 6buio Ha3BaTb BbicniHH 
HpaBCTBeHHblíí 3BKOH, BOJHO BoXHK), KBK 3TO H3CTO fleJiaJIH B Cpefl- 
HHe Bexa. Ho naipe Bcero b KanecTBe npoTHBOBeca BJiacTH BbicTaBJia- 
JIHCb npHTB3aHHfl OTfleJIbHbIX JIHp. TaKOH HMeHHO CMbICJI HMeiOT eCTe- 
CTBeHHO-npaBOBbie TeopHH Hoboto BpeMeHH, c<|)opMyjiHpoBaBHiHe 
BnepBbie Hpeio HeoTnyacnaeMbix npaB jihhhocth. PaccMaTpHBaeMoe c 
3TOH TOHKH 3|1CHHH eCTeCTBeHHOe npaBO HBjIHCTCH Bbipa>KCHHCM CaMO- 
CTOflTeJIbHOTO aÕCOJHOTHOTO 3HaneHHH JIHHHOCTH, KOTOpOe POJDKHO 
npHHaflJiexaTb eíí npn bchkhx (J)opMax nojiHTHnecKoro ycTpoíícTBa. 
B 3tom BHne OHO hbjThctch 6ojiee hcm TpcõoBamicM jiynmero 3aKOHO- 
naTejibCTBa: oho npeacTaBJiHCT npoTecT jihhhocth npoTHB rocypapCT- 
BeHHOTO a6cO.T K)TM3Ma 1 . 

HoBropoimeB oõpaTHJi BHHMaHHe Ha to, hto y npaBa ecTb pa3Hbie 
CTopoHbi (rpaHH) — jioTHnecKaH h 3THHecKaíi. npn 3tom oh npegy- 
npexpaji: JioranecKHH sjieMeHT npaBa He .iojhkch npno 6 peTaTb ranep- 
Tpo(J)HnecKHX pa3MepoB, h6o Torga lopHcnpyiieHHHH yKJioHaeTca ot 
cjiyxceHHH nejioBeKy h npeBpamaeTca b MepTByio «ropHcnpyfleHpHio 
noHHTHÍí» (BbipaxeHne P. HepnHra). 

2. HecoMHeHHaa 3acjiyra MjibHHa 3aKjnonaeTca b cnenyK)inc\i: pa3- 
BHBaa H,n;eH HoBropoppeBa, oh b CBoen nepBoií caMOCTOHTejibHOH pa- 
6 oTe «noHHTHe npaBa h chjih (onbiT MeTOflojiorHnecKoro aHajiH3a)» 
pa3pa6aTbiBaji HopMaTHBHoe noroiTHe npaBa h npoõJieMy peajibHOCTH 
npaBa Kax <|)HJioco(|)CKO-npaBOBOH KaTeropHH. 

Kax h ero ynHTejib, HjibHH íibjihjich yõeixpeHHbiM ctopohhhkom 
MeTOflOJioTHnecKoro njiiopajiH3Ma 2 b noHHMaHHH npaBa h cnHTaji, hto 
caMO no ce6e oho — b Bbicmeíi erenemi cjioxHoe o6pa30BaHHe, o6na- 

1 Cm.: Hoeeopoduee 77. 77. Yica3. com. C. 264—266. 

2 Ha 3anane CTopoHHHKaMH 3Toro MeToaojiorHMecKoro noaxoaa k npaBy 6 hjih 
n.JIaôaHfl, f. EjuniHeK, M. Be6ep, P. IUTaMMJiep. 
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flaiomee nejibiM pmioM oT,n;ejiLHbix dopoH h (jiopM «6hthh». FIpH 
3TOM KÍDK^aH 113 3THX CTOpOH BXOflHT B CyiHHOCTb TOTO, MTO HMCHyCTCS-[ 
ohhhm oõmHM Ha3BaHHeM «npaBO», Ho Kaxcaaa H3 hhx npe^cTaBJiHeT 
HeHTO flo TaKoíi CTeneHH CBoeo6pa3Hoe, hto npeanojiaraeT h TpeõyeT 
ocoõoro paccMOTpeHHH. 

B CBoelí paõoTe «riomiTMe npaBa h chjim (onbiT MeTo^ojiomnecKO- 
ro aHajiH3a)» MjibHH BbmBHHyji TaKyio mieio: npaBono3HaHHe Hanima- 
eT OCJIOJKHHTbCH, ,ÍIH(|)(|)epeHUHpOBaTbCH 1 . ÍOpHflHHeCKHe flHCHHnJIH- 
Hbi MoryT paajie.asiTbCH He TOJibKO no xapaKTepy peryjiHpyeMbix oõme- 
CTBeHHbix OTHomeHHií, Ho h no cnocoõy paccMOTpeHHH npaBa KaK 
TaKOBoro. 

Mexcuy sthmh OTjie.JbHbiMM criocof)a\in paccMOTpcHHH, mctojiojto- 
rnnecKHMH pimaMH npaBono3HaHHH Moryr cymecTBOBaTb õojibman n 
MCHblIiaa 6jIH30CTb H OT^aJieHHOCTb. 

TaKHMH m CTO.ao.To í li 1 1 eci <hmh pnjiaM h hbjiíhotch, HanpHMep: 

a) aorMaTHnecKaa pa3pa6oTKa HopM npaBa c pejibio nocTpoeHnn 
cncTeMbi lopHflnnecKHX noHHTnn; 

6) connojiornnecKoe oõbHCHeHne npaBOBbix HBJieHnn; 

b) (|)ifJioc(i(})c k a h oueHKa npaBOBbix HBJieHnn. 

rio3HaBaa npaBO c noMombio oimoro H3 bthx JiornnecKnx pimoB, 
yKa3biBaji MjibHH, mh OTBJieKaeMcn ot Tex ero ctopoh, KOTopbie xa- 
paKTepH3yioT ero KaK peajibHoe HBJieHne. ,H,ajiee aBTop aHajiH3npyeT 
iioHHTue cnjibi, KOTopoe, c ero tom km apcHUH, HMeeT OHTOjioranecKoe 
3HaneHne. Cnjia — 3to MeTa(jDH3nnecKa5i peajibHOCTb. 3aTeM MjibHH 
npoBOflHT conocTaBHTejibHbin aHajTH3 noHHTMM npaBa n cnjibi, nbua- 
HCb OÕHapyXHTb, B03M0XH0 JIH, HTOÕbl OflHH H3 MeTOflOJIOrHHeCKHX 
pngoB npaBOBefleHHH (HecKOJibKO t3khx pimoB) OKa3ajicn cpojmbiM 
TOÍÍ HaynHOH nJIOCKOCTH, B KOTOpOÍÍ CTOHT nOHHTHe CHJIbl. npn 3TOM 
cjieflOBajio BbincHHTb, ecTb JiH y npaBa Tanan CTopoHa (rpaHb), koto- 
pan hhkohm o6pa30M He aonvcracT MeTO.ao.no m mcc i<oro cõjinxeHHíi c 
noHHTneM cnjibi. 

,ZI, JiH Toro MTofibi iaoHHTiae npaBa c6jiH3HJiocb c hohhthcm chjibi hjih 
TeM 6ojiee norjioTHJiocb hm, HeoõxojiHMO, hto6m oho caMO nepe- 
Hecjiocb b o h To.ao r h 'i ec i< h ii p sm, TaK hjih imane CTajio mjichom peajib- 
Horo pima, nojiynnjio 3HaneHHe nero-TO peajibHoro. BHe 3Toro nomi- 
thh chjibi h npaBa He Moryr c6jiH3HTbcn. H ecjin mbi bhjihm, no MHe- 
HHK) HjIbHHa, MTO 3TH [lOHHTMH nOna^aiOT B TOM HJIH HHOM VaCHHIl B 
TaKoe cooTHomeHHe, npn kotopom nomirae npaBa onpejiejnieTcn ne- 
pe3 nomrme chjibi, t. e. cnjia HBjraeTCíi ponoBbiM nomiTHeM, a npaBO 
BHflOBbiM, to mbi MoxeM 6biTb yBepeHbi, MTO npaBO TaK hjih imaMC cTa- 


1 Cm.: MnbUH H. A. Teopim npaBa h rocyaapcTBa. M., 2008. C. 185. 
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jio HJieHOM peajibHoro pana, noaynnao peajibHoe 3HaneHne. Taxoií 
noaxoa k npaBy mmcjiht npaBO xax hcwto peajibHoe, npaBO nonynaeT 
3HaqeHHe MeTa<|)H3HHecxoH peaabHOCTH, nocKOJibKy n CHJia npn3Ha- 
CTCM MCTa(f) M3 H 'IeC KOH CymHOCTbK). 

AHajiH3HpyH mCT oaon o nt a e c x n n paa, c noviombK) KOToporo npa¬ 
BO paccMaTpnBaeTcn xax CTporo JiornnecKan cncTeMa (aorMainne- 
cxaa lopncnpyiieHnHH, lopncnpyaeHnHH noHHTnn), xoraa nccaeao- 
Bamie af)CTparnpyeTCM ot bchkom BpeMeHHOCTH h aencTBHTenbHOCTH 
K)pnaii'iecKHx HopM, aBTop npnxoflHT k TaKOMy BbiBoay: npaBO, pac- 
CMaTpnBaeMoe c aornnecxon CTopoHbi, xoraa BbipaõaTbiBaioTcn 
ropnannecKHe cyxaeHnn (t. e. Mbicnn), He hb^hctcm nacTbio npaBO- 
BOH aeHCTBHTejIbHOCTH. HjIbHH 6bIJI CTOpOHHHKOM HOpMaTHBHOrO 
paccMOTpeHnn npaBa, xoraa oho õepeTcn b OTpbiBe ot noa hthhgcko- 
ro, copHoaornnecKoro, ncTopnnecxoro n aoranecxoro coaepxaHna. 
ripn 3tom HopMaTHBHbin noaxoa k noHHTino npaBa 03HanaeT, hto 
npaBO CBH3aHO c cnaon (npnHyacaeHneM), n6o MbicanTb npaBO xax 
cnay jHawnT vibicanTb npaBO xax Henro peaabHoe. Koraa >kc npaBO 
paccMaTpnBaeTcn xax aomnecxan cncTeMa — HeBaxHO, ecTb oho 
nan ero HeT, — eMy He npnnncbiBaeTcn hh õbime, hh Heõbrrne, 
a nponcxoaHT otphb Taxoro noHHMaHHa npaBa ot aencTBHTeabHO- 
cth. npaBO oxa3biBaeTcn pe3ynbraTOM ycaoBHon onepannn, npecae- 
ayromeít, B03M0XH0, õoabinee aornnecxoe oco3HaHHe H3ynaeMoro 
npeaMeTa. 

PaccyxaeHnn aBTopa o cooTHomeHnn nororran npaBa h cnabí npn- 
Bean ero x caeayioniHM BbiBoaaM: «IlpaBO MoxeT paccMaTpnBaTbca 
xax cnaa, ho MoxeT paccMaTpnBaTbca n b TaxoM noHHMaHHH, xoto- 
poe He aonycxaeT cõnnxeHnn c cnaon. IlpaBy npncymH Bce npH3Haxn 
cnabí b «peaabHOM» npaBono3H3HHH, t. e. b ncnxoaornnecxoM, co- 
nnoaornnecxoM, ncTopnnecxoM n noanTnnecxoM pnaax paccMOTpe- 
hm; npaBy He npncym hh oanH H3 npH3HaxoB cnabí b «lopnanne- 
cxom» npaBono3HaHHH, t. e. b HopManiBHOM n aornnecxoM paay. 
Hhmmh caoBaMH: nocxoabxy npaBO pacc m aTp m BacTc h xax BBeaeHHoe 
b peanbHbiíí paa, nocToabxy aonycTHMO ero cõanxeHne c noHirraeM 
cnabí — 3flecb cnaa ecTb poaoBoe noHHTne, a npaBO BnaoBoe; no¬ 
cxoabxy ace npaBO OTpbmaeTCH MCToaonorniecxn ot peaabHOCTH b ee 
paia mm bix Biiaax n noHHMaHnnx, nocToabxy Taxoe cõanaceHne Heao- 
nycTHMO, nocToabxy npaBO n cnaa aeacaT b paaax, b33hmho MeToao- 
aornnecxn HHHHifHlicpeHTHbix» 1 . 

B neaoM 3Ta no3nnna 6an3xa Bbicxa3aHHOMy P. HepnHroM b pa6o- 
Te «Bopbõa 3a npaBO» Te3ncy: npaBO ecTb «noHHTne cnabí», a He «ao- 


1 MjibUH M. A. noHflTHe npaBa n chjibi. C. 187. 
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rnnecKoe noHMTHC». C iiparMaTMHecKOH tohkh jpemtH namibiM MeTO- 
aonornnecKHH noaxoa noKa3braaeT cboio aeecnocoÕHOCTb npn pa3pe- 
meHHH TaKHX npOÕJieM, KaK aeHCTBHTeHbHOCTb K>pHaHHeCKHX HOpM, 
(jjaKTmecKafl yrpaTa chjim 3aKOHOM, peTpoaKTHBHoe aeiícTBHe yrpa- 
THBmero CHJiy 3aKOHa ht.j. 1 

PaíioTa Moaoaoro yieHoro Bbi3Bajia õojibinoíí HHTcpec h nopoanna 
flHCKyccHK) o npaBOBOH peajibHOCTH. B. Khcthkobckhh, bmcoko one- 
hhb MeToaojiorHHecKoe nocTpoeHHe MübHHa, npeaHa3HaneHHoe aJia 
oõbHCHeHHH, hto Taxoe npaBO h KaK Ha/io npeacTaBHHTb ero peajib- 
HOCTb, BCe >Ke 3aKJIK)HHJi: OHO HBJIfleTCH HayHHO HenpaBHJIbHbIM, XOTH 
b Hero «BJioxeHa õojibmaa OHepraa aõcTpaKTHoro vibiuiacHiiH» 2 . 

Khcthkobckhíí npH3Haji, hto «MeToaoaornnecKHH njiiopajiH3M», 
«libiaeaeHHC pajawiHbix ctopoh» y npaBa, «o6oco6.tchhc pajawiHbix 
panou» — coBepmeHHO npaBHJibHbie npnHHHnbi Haymoro nccaeaoBa- 
hhh, o/iHaKO hx Haao pa3yMHO npnMeHOTb. Ecjih MeToaonornnecKHe 
paflbi Bbi^eJieHbi HenpaBHJibHO, a TeM 6oaee ecjin ohh nocjie CBoero 
BbiaeacHiiH npeBpamaiOTca b KaKne-TO hhcto jiornnecKHe KOHCTpyK- 
nnn, to hx no3HaBaTejibHaa peHHOCTb coMHHTejibHa. Khcthkobckhíí 
3aMeTHJi, HTO MeTOflOJioranecKHH njnopajiH3M b ccjjepe ryMaHHTapHon 
HayKH o npaBe hb.thctcí- 1. no cymecTBy, npnaoxeHneM k TeM MCToaaM, 
KOTopbie BbWBHJiH cboio naoaoTBopHOCTb b ecTecTB03HaHHH. HanoM- 
HHM, HTO HjIbHH TOBOpHJI O nCHXOJIOTHHeCKOM, COUHOJIOTHneCKOM, 
nojiHTHKO-TejieojioranecKOM h HCTopiniecKOM cnocoõe paccMOTpeHua 
npaBa, n oth «MeToaojiornnecKHe paabí» oõbeanHHa b o^hh oõuihh 
« peajibHbin paa», HecMOTpn Ha nx KpaíÍHioio pa3HopoaHOCTb, a 3aTeM 
cboh «peanbHbin pua» KOHneHTpHpoBaji hjih, BepHee, rnnocTa3npoBaji 
B nOHÜTHH CHJlbl. 

Khcthkobckhh oÕHapyxMji b otom nocTpoeHHH ornnÕKy. £I,eno b 
tom, hto, no ero MHeHHio, KpanHíw pa3HopoaHOCTb pnaoB coctoht b 
tom, mo b ocHOBe ncnxonorHnecKoro, conHoaoranecKoro, MCTO.aoao- 
rnnecKoro paaoB aeacHT npnnnHHaa oõycaoBaeHHOCTb hbhchhh: no- 
anTHKO-TeaeoaornnecKHH pua — TeaeoaornnecKaa (peneBan) nx 3a- 
BHCHMOCTb, a HCTOpHHeCKHH MCTOHO/IO T M' ICC KHH pilH — BeCbMa CaOXC- 
Hbie reHeTnnecKHe nponeccbi o6pa30BaHHH HBaeHHH. TaK KaK 
«peanbHbiíí paa», ciJiopMnpoBaHHbin HabHHbiM, b neaoM He npnnnH- 
Hbrà h He TeaeoaornnecKHH, Khcthkobckomv npnmaocb npwaaTb eMy 
\ieTa(|)H3H'iecKoe mancHHC — oh ocoõchho noanepiciiBaeT ero «ohto- 

1 Cm.: TujiAeA. A. BpeMH, npocTpaHCTBO, 33 koh. M., 1965. C. 96. 

2 KucmnKoecKuü E. M. ComiajibHbie HayKH h npaBO. OaepicH no MeToaojiornH co- 
HHajibHbix HayK h oõmeii TeopHH npaBa // ®njioco(J)Hfl h couHOJiorHH npaBa. C116., 
1998. C. 184. 
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jiorHHHOCTb». HanpoTHB, HopMaTHBHoe h jiornqecKoe paccMOTpeHHe 
npaBa HMeeT b BHay noroiTHe npaBa, nyacaoe bcbkoh peajibHOCTn. 

HeflocTaTKOM MeToaonorHHecKHX pnaoB, CKOHCTpynpoBaHHbix 
MjibHHbiM, Khcthkobckhh CHHTan cjieayioinee: ycTaHaBJinBaa cboh 
paflbi, MjibnH npoBeji HenpaBHJibHyio pa3,aenHTenbHyK> nepiy — oh 
OT flejinji npaBO ot pa3JinnHbix <|)opM ero ocymecTBjieHnn, CKOHpeH- 
TpnpoBaji nx b noHHTnn «cnjia», a bto 03HanaeT OTaenHTb npaBO ot 
pa3JinnHbix ero coctobhhh, KOTopbie TaKxe hbhíhotch npaBOBOíí pe- 
ajibHOCTbio. CjienoBaiejibHO, caMoe Baxoroe raviewaHHC Khcthkobcko- 
ro: npaBO Heaban YtcTOHoaonriecKit OTaenHTb ot ero ocymecTBJieHnn, 
TaK KaK BCBKoe npaBO HMeHHO noTOMy, hto oho ecTb npaBO, HBaHeacH 
Bceraa aeíícTByiomHM hjih ocyrpecTBJiaionrHMCH npaBOM. Hapymae- 
Moe npaBO Taioxe othochtch k aeíícTByiomeMy npaBy. «JloMaeMoe 
npaBO» n «npnrnõaeMoe npaBO», hjih, KaK Bbipaxajica MjibHH, «6ec- 
cnjibHoe npaBO», a Taiorc «õecnpaBHan cnjia», nocKOjibKy OHa, kohcw- 
ho, MoxceT CTaTb npaBOM, a He ecTb Bbipaxemie 'incTcniiicro npoH3BO- 
jia, yKa3biBan Khctíikobckhh, — sto norpaHHHHbie BBJieHna b oõaac- 
th npaBa 1 . 

Pa3pa6aTbiBas MeToaonorHHecKyio npoõJieMy peajibHOCTn npaBa, 
Khcthkobckhh c(jDopMyjrnpoBaji pau opnrnHajibHbix lopnflnnecKHX 
naen, He yTpaTHBtuHX h ceroaHH CBoeft neHHOCTn. B nacTHOCTH, oh 
CHHT aji: KaK 6bi hh (JjopMyjiHpoBajiHCb OTaeabHbie iiohhtmh npaBa, Ka- 
xcfloe H3 hhx TOJibKO Toma HMeeT HaynHoe 3HaneHHe, Korja oho cbh- 
3aHO c peajibHOCTbio npaBa n onpe.ae.aHCT ee 6oaee nan MeHee BcecTO- 
poHHe. npaBnabHbiít m e t oaoa o ni h e c k h Pi nyTb b nccaeaoBaHnn npaBa 
coctoht b ero H3yneHnn KaK npeHMynjecTBeHHO rocyaapcTBCH ho- i io~ 
BeanTeabHoro, conHaabHoro, ncHxnnecKoro n HopMaTHBHO-aornne- 
CKoro HBaeHHH. Bce sth pa3HHHHbie HccaeaoBaHrm npeacTaBanioT 
oaHHaKOBVK) neHHOCTb b nponecce HayiHoro no3HaHHH npaBa. Tojib- 
Ko TaKoíí nyTb HccaeaoBaHna npaBa HBHHeTcn npaBHHbHbiM, Hayn- 
HblM. 

ripaBOBaa peaabHOCTb, coraacHO KncTHKOBCKOMy, oõbeMaeT Bce 
CTopoHbi npaBa — coBOKynHOCTb h lopHaHHecKHX HopM, n npaBOOT- 
HomeHHH, t. e. oõbCKTMBHoe h eyõbCKTHBHoe npaBO. I lpn btom, oõcyac- 
aaa npoõaevty peaabHOCTit npaBa, aBTop He aaa aHann3 caMoro iiohh- 
thh peaabHOCTH, noTOMy hto oh HMea b BHfly peaabHOCTb b cbmom 
oõbiaeHHOM 3MnHpHHecKOM CMbicae, t. e. peajibHO Bce, hto aaHO KaK 
(JaaKT, KaK HBneHHe, k KaKoir õbi ccjaepe HBneHHH oho hh OTHOCHaocb. 
Kaaaaocb 6bi, peaabHOCTb b stom cvibicae MoxeT 6biTb npH3HaHa nevi- 
TO OHeBHaHbIM. 


1 Cm.: KucmnKoecKuü E. H. YKa3. coa. C. 187. 
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Ho, K3K CMHTaeT KhCTHKOBCKHH, npH ÕOJiee BHHMaTeJIbHOM B3TJIH- 
fle 3Ta caMooqeBH^Hafl peajiBHOCTb Ha caMOM aejie npeflCTaBJUieT co- 
6oíí rayõoKVK), cjioacHyio h TpynHyio rHoceojiorHnecKyio npo6.ie\ty. 

Bo3Bpamaacb k hhcto BMnHpnnecKOMy iiohhthio peajibHOCTH h 
nodaBHB Bonpoc, KaKOBa xe peajibHOCTb npaBa, Khcthkobckhíí bh- 
CKa3biBaeT TaKyio Mbicjib: OHa, c o,h,hoh CTopoHbi, ncHXHnecKan, a c 
flpyroft CTopoHbi, nyxoBHau, ho OTHKmb He 4)H3HHecKaH. K npaBOBOH 
peajibHOCTH othochtch h caMa oõmccTiiCH ho- rocyaapcTiiCHHan opra- 
HH3apHH, cjiaraiomaHCB H3 npaBOOTHomeHHÍí h npaBOBbix ynpexfle- 
HHÍÍ. HpaBO, K3K H BCHKafl KyjIbTypHafl UeHHOCTb. HBJTHCTCSI npoH3Be- 
aeHHeM HejioBenecKoro ayxa, ho npn oõbeKTHBHpoBaHHH npoH3Beae- 
hhh qejioBenecKoro ayxa Bcema nojiynaioT to hjih HHoe MaTepnajibHoe 
BonjiomeHHe. 

3aKJHOHHTejibHbie BbiBOflbi Khcthkobckoto o npaBOBOíí peajibHO¬ 
CTH cbo^htcíi k cjieaiyiomeMy: «Ecjih mh nocjie Bcero CKa3aHHoro 
cpaBHHM peajibHOCTb npaBa c peajibHOCTbio paccMOTpeHHbix HaMH 
pa3jiHHHbix bmjiob KyjibTypHbix 6.iar, to mh npe>Kjie Bcero, kohchho, 
aojüKHbi 6yaeM npH3HaTb CBoeo6pa3He toíí peajibHOCTH, KOTopaa npH- 
cyma npaBy. Ee cjiejyeT nocTaBHTb npH6jiH3HTejibHO nocepejiHHe 
Mexciiy peajibHOCTbio npoH3Be,n;eHHH CKyjibnTypbi h JKHBonncH, c ofl- 
HOÍÍ CTOpOHbl, H npOH3BejieHHH JIHTepaTypbl H My3bIKH — c flpyroíl. 
Ho Bce-TaKH ee npipieTCH npH3HaTb HeMHoro 6ojiee 6jih3koh k peajib- 
hocth nepBoro BHjia KyjibrypHbix 6jiar, neM BToporo. Bejib hcho, hto 
npaBO He MoxceT cymecTBOBaTb 6e3 cyõcTaHUHOHajibHbix sjieMeHTOB 
oõmecTBeHHOH opraHH3apHH, KOTopbie cocTaBJiaioT ero HeoTbeMJie- 
Myio nacTb». 

Mh bhthm, T3KHM o6pa30M, HTO Bonpoc o peajibHOCTH npaBa npe3- 
BbinaHHO cjioxeH h TpyzjeH. B cyniHOCTH, sto Bonpoc o HaynHOM no- 
3H3HHH npaBa Booõme. Jlynme Bcero opHeHTnpoBaTbca b stom Bonpo- 
ce Ha to, K3K peniaeT npoõ.icMy peajibHOCTH ecTecTB03H3HHe. H3BecT- 
HO, OflHaKO, HTO B npOTHBOnOJIOJKHOCTb peajibHOCTH MaTepHajibHoro 
MHpa, KOTOpyiO Mbl T3K HenOCpeflCTBeHHO H HHTeHCHBHO OmymaeM 
b HaniHX nepexcHBaHHíix, ecTecTB03HaHHe KOHCTpynpyeT ocoõyio pe- 
ajibHOCTb, ycTaHaBJiHBaa Heo6xo,a;HMbie cooTHomeHHH Mexmy HBjie- 
HHHMH 1 . 

3acjiyra Khcthkobckoto coctoht b tom, hto oh He corjiacHJica c 
rijieeü ncTpajKHHKoro o tom, hto cymecTByeT OHTOJiomnecKaH jnixo- 
TOMHH, T. e. TOJIbKO flBa THna peajibHOCTH — (|)H3HHeCKa5I (OBemeCTB- 
jieHHaa, onpeflMeneHHaa, ocíoaeMaíi) h ncHXHnecKan (peajibHOCTb 
ncHXHnecKHX nepoKHBaHiiii coõmthh, nporicxojumuix b (JmjHHecKoii 


1 Cm.: KucmíMoecKuú E. li. Yica3. coh. C. 200. 
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peanbHOCTH). TeM caMbiM oh, KaK HjibHH h AjieKceeB, npHnepxHBaji- 
ch Taxoro noflxoaa k npHpoae npaBa, Kor^a oho paccMaTpHBajiocb c 
pa3HbIX CTOpOH — H KaK CHCTeMa ropnflHHeCKHX HOpM (HOpMaTMBHafl 
peajibHOCTb), h KaK npaBoco3HaHHe (ncHxojioranecKne nepoKMBaHHH 
npaBOBbix HBJieHHÍi), n KaK cncTeMa npaBOOTHomeHHÍt (connajibHbix 
HJin copHOJioraHecKHx), h KaK comioKy.T bTypHan peajibHOCTb (uchho- 
CTH, TpaflHUHH). 

3. K mockobckoíí niKOjie (J>hjioco(J)hh npaBa Taioxe npHHaajiexaji 
BbiflaioniHHCfl yneHbin, k coxajieHHio, cpaBHHTejibHO Mano H3BecT- 
Hbin, HnKOJian HnKOJiaeBHH AneKceeB. B ony6 jimkobíihhoh b üpare b 
1924 r. KHure «Ochobbi 4>hjioco(J)hh npaBa» oh, rjiyõoKO H3yniiB jioc- 
THXeHHS HeMepKOÍÍ (J)HJ10C0(J)HH, HaXOflflCb nofl BJIHHHHeM (JjeHOMe- 
HOJIOrHHeCKOÍÍ TTT KOJTbT H ee OCHOBaTC.TH 3. ryccepjia, OCHOBbIBaMCb Ha 
caMbix nocjie^HHX hocthjkchhíix HeMepKoíí h <J)paHiay3CKOH <|)hjioco- 
(f)HH npaBa, BbmBHHyji HHTepecHenmne nnen o npaBOBOíí peajibHOCTH. 
Ha AjieKceeBa CHJibHoe BjiHHHne OKa3ajiH Tpyabí no (fnniocoíjiHH npa¬ 
Ba Tpex yMCHbix: I . EjuiHHeKa, T. Pa,a6pyxa n P. IIlTaMMJiepa. 

npaBOBaH peajibHOCTb — oto npexyae Bcero peajibHOCTb HopM no- 
jioxKHTejibHoro npaBa n KjpnunnecKHX HHCTmyTOB 1 . B npoTHBono- 
JIOJKHOCTb aaHHOCTH BeiIIHOTO H eCTeCTBeHHOTO MHpa JiaHHOCTb HOpM 
nojiojKHTejibHoro npaBa ropa3/i;o MeHee «eciecTBeHHa», MeHee Heo6- 
xojih Ma h noTOMy b ropaajio õojibinen CTeneHH JiexHT b oõjiacTH .aeii- 
ctbhh nejioBenecKOH bojih. nooTOMy n Bce HaõjnoaieHHíi otoh aaHHO- 
cth HMeioT o'ieHb ycjioBHbiH xapaKTep. 

AjieKceeB BbicKa3aji Mbicjib 06 ycjioBHOM xapaKTepe npaBa, paccyac- 
Kà n o TaK Ha3biBaeMoíí ,aor\ie npaBa. no3HaBaTejibHbie npneMbi, npn- 
MCHBCMbie b nor\iaTHMecKoií K>pncnpy.acHUMH, Moryr 6biTb b hckoto- 
poM CMbicjie Ha3BaHbi hhcto onbiTHbiMH. «OnbiTHOCTb» ee coctoht 
b tom, hto OHa HMeeT aiejio c onpeneneHHbiM, hhcto KOHKpeTHbiM 
MaTepnajioM — c nojioxHTejibHbiM, ycTaHOBjieHHbiM aeíícTByioinHM 
npaBOM. r.aaiiHaa aaaawa «KipiiciipyncHmni iiohhthh», KOTopaa HMeeT 
nejio He c KaKoíi-TO aõcTpaKiaHeíi, a c onpejiejieHHOH iicTopmecKOH, 
naipe Bcero HanHOHajibHoíí, chctcmoh npaBa, — b onncaHHH h cncre- 
MaTH3anHH lopHflHHecKHX HopM. HaynHaii 3ajiaHa, KaK niicaji H. Jla- 
ÕaHJI, CBOflHTCP K KOHCTpyKUHH npaBOBbIX HHCTHTyTOB, K CBefleHHK) 
OT^ejibHbix npaBOBbix nojioxeHHÍi k oõiiihm npaBOBbiM noacHeHHíiM. 
J\jw Bbino.aHCHHM ee HeT npymx cpejicTB, KpoMe (|)op\taabHoií jiothkh. 
B pe3yjibTaTe JiorHnecKoíí oõpaõoTKH HopM nojioxHTejibHoro npaBa 
KOHKpeTHoro rocyziapcTBa no.ayaaeTCH uc.abHaa jiornnecKaH CHCTeMa. 


1 Cm.: AneKceee H. H. YKa3. coa. C. 21. 
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4to *e 03HaqaeT ycjioBHOCTb JiorHKH npaBOBOíi CHCTeMbi, no 
Mbicjin AjieKceeBa? Bce HaõjnoaeHHíi npn ee nocTpoeHnn HMeioT 
oneHb ycjioBHbiíí xapaKTep. B ycjioBHOM xe CMbicjie pemaioTcn Bce 
Bonpocbi nocTpoeHHOíí Ha myieHMH nojioxHTejibHoro npaBa lopnnH- 
necKOH TeopHH. HanpnMep, ycnoBHO onpeaejiaeTCH, hto 6 yneT hc- 
tohhhkom nojioxHTejibHoro npaBa, kto 6 ya,eT npn3HaH cyõbeKTOM 
npaBOBbix OTHomeHHH n t. n. B 3toh ycjioBHOCTH nexHT npnnnHa 3a- 
Tpy/IHHTeJIbHOCTH MaTepHaJIbHbIX OnpC,IC3CHHH K)pM.ai'1'ieCKHX nOHH- 
thíí, n 3,necb KopeHHTcn Tan Ha3biBaeMbin (]iopMajiH3M ropnnHnecKon 
HOTMaTHKH. 

Tan npaBOBan peajibHOCTb HannHaeT npeBpainaTbcn b «ocoõyio pe- 
ajibHOCTb», o KOTopon nncaji Khcthkobckhh. 

Mcnojib3yn nneio O. TnpKe o tom, hto «jihhhoctb ecTb npaBOBoe 
i lOHHTiie», KOTopoe nojiynaeTcn npn noMonin coBepmaeMon npaBoco- 
3HaHHeM aÕCTpaKUHM nVTCM BblUe.lCHMH 0,1 H O M 'laCTH neMCTIiHTC.TbHO- 
cth, AneKceeB nejiaeT Taxoe yM03aKjnoneHne: lopnannecKHH cyõbeKT 
He ToamecTBeHeH KaKoü-jiHÕo BocnpnHHMaeMOH HaMH peajibHoíí n;e- 
JIOCTHOCTH BBJieHHH, nOCKOJIbKy OH HeBHflHM H HeocH3aeM. KcTaTH, 
TaKoíí xe tohkh jpcHMíi npHnepxcHBajicn T. Kejib 3 eH, no mhchhk) ko- 
Toporo hm li o (n He tojibko LopmimiecKoe), khk oho nomiMaeTCH iopH- 
CTaMH, ecTb noHHTue He (j)aKTH i iecKoe, a hhcto HopMaTHBHoe, t. e. cy- 
mecTByiomee b tom caMOM ocoõom npocTpaHCTBe npaBOBOíi peanbHO- 
CTH. 

Ocoõoh 3acjiyroíí AneKceeBa h cnnTaio ero nnen 06 OTHomeHHH 
«nocTOHHHoro», «BeHHoro», «Bceoõmero» MOMema b npaBe k H3MeH- 
HHBOMy, HC TO pH 1 1 eC K OMy, nOCKOJIbKy 3TO OniIH H3 CaMbIX TpyHHblX H 
Hepa3pa6oTaHHbix BonpocoB (|)hjioco(J)hh npaBa. Abtop javienaeT, hto 
T eopnn ecTecTBeHHoro npaBa HaMerana ocHOBHbie nyTH hjih ero pe- 
meHHH. ripn 3 tom OHa BHecna b ero nocTaHOBKy HeKOTopbie aonyine- 
hhh, npe3BbinanHO ocjioxHHBinHe n 3anyTaBuiHe cymecTBO caMoü 
npoõJieMbi. ílejio b tom, hto ochobhoh npeunocbuiKon ecTecTBeHHO- 
npaBOBbix Teopníi aii.iH.aocb yTBcpxneHMe, mto «nocTOHHHbiü», «bch- 
Hbin», «Bceoõmnn» momcht b npaBe HBjraeTCH HMeHHO npaBOM. 

Cvhh no BceMy, stot noaxo,i AneKceeB He nonnepxHBan. Oh ripen- 
no'ie .1 pa3pa6oTaTb KaTeropnH CTpyKTypbi npaBa. AneKceeB cnHTan, 
hto rjiyõonanmne ochobbi npaBa He oÕHiaTe.ibHO hojekhm 6 bitb Hop- 
M3MH npaBa. To, hto caMan o 6 m,aa n nn Bcex HopMa He 6 yneT ecTecT- 
BeHHbiM npaBOM b CMbicne 4 >hjioco(|)hh npaBa, xopoino bhhho npn 
paccMOTpeHini Hanõonee rnyõoKoro HanpaBJieHHH ecrecTBeHHO-npa- 
BOBOH HOKTpHHbl, ã HMeHHO B033peHHH Ha eCTeCTBeHHOe npaBO K3K Ha 
npaBOBOíi jioroc (KaK nonaraji OoMa Akbhhckhíí). 
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AjieKceeB nHcaji: «H neíícTBHTejibHO, to, mo mojkho Ha3BaTb “jio- 
rocoM npaBa” n mo Mbi Ha3biBaeM npaBOBon CTpyKTypoíí, ecTb Hemo 
no cymecTBy CBoeMy hmcto npe^weTHoe, oõbCKTHBHoe, coaepxaTejib- 
Hoe h He BKJHonaiomee b ce6n hhk3koto pe<J)JieKCHBHoro MOMema. 
Mexcay TeM HopMa no CMbicjiy CBoeMy Bcer.ua ecm Hemo pecjíJieKCHB- 
Hoe, BKjnonaioHiee b ce6n Hgeio OTHomeHHH k BOJie, k HacTpoeHHio, k 
ncHXHKe. HopMa ecTb H3BecTHoe cyõbeKTHBHoe OTHomeHHe k npea- 
Meiy, KaK k ho-Txhomv h xenaeMOMy, a He caM npe/iMeT. 

EnHHCTBeHHblM HOCTOHHbIM Bbipa>KCHHC\l OÕbCKTMBHOCTH npaBO- 
Boro Jioroca hbjhhotcíi TeopeTnnecKHe cyxneHHfl o npaBe Booõme, 
a He npaKTHnecKHe BbicKa3biBaHHH o xenaeMOM h hojixhom. Hepe3 
HopMy npaBa npaBOBon jiotoc He MoxeT HaíÍTH aneRBaraoro Bbipa- 
xeHHH. HopMa npaBa caMa ecTb TOJibKO H3BecTHbrà OTÕJiecK npaBO- 
BOH CTpyKTypbl — H nbITaTbCH npH nOMOUlH 3TOTO OTÕJieCKa Bbipa- 
3HTb caMbrà npeaMeT, 3HannT, 3aieMHHTb n HCKa3HTb 3tot nocnen- 
HHH. 

To, mo mm pa3yMeeM noa npaBOBOíí CTpyKTypoíí hjih npaBOBbiM 
aorocoM, He ecTb cyMMa k3khx-to oõhihx h BenHbix npaBOBbix HopM. 
npaBOBaa CTpyKTypa fljis nac ecTb naeaabHaa ueaocTHOCTb HBjieHníí 
npaBa. Koraa mm npHMeHaeM noHmne npaBa, mm mhhm b hcm, KaK n 
b pa3aHHHbix apyrnx noHHTHax, Hemo õecKOHenHoe. B npeacTaB- 
aeHHH HameM mm He MoaceM o6o3peTb bcio cyMMy Tex KOHKpeTHbix 
HBaeHHH, KOTopbie HMeHyioTca npaBOM. Mm aaxe He 3HaeM 6ojib- 
HiHHCTBa hx, KaK, HanpHMep, KHTaHCKoro npaBa nan npaBa tottchto- 
tob. A Meacay TeM mm HMeeM naeio npaBa n c coBepmeHHOíí TBepao- 
CTbio BaaaeeM eio n nojibjyevicH. 3to BHaam, mo õecKOHenHbie npa- 
BOBbie HBaeHna CBíoaHM Meacay coõoíí b KaKyro-TO ueaocTHOCTb 
npaBOBOíí naeeíí. B co3epnaHHH OTaeabHbix MOMemoB stoíí neaocT- 
hocth h o6Hapy>KHBacTCH CTpyKTypa npaBa. 11 paçoisan cTpymypa ecTb 
to, mo npnaaeT pa3JinnHMM HBJieHHHM npaBOByio (J)opMy. H, b nacT- 
hocth, HopMbi npaBa hbjihk)tch “npaBOBMMn” ToabKO noTOMy, mo b 
hhx OTo6pa>KacTCH npaiiOBan CTpyKTypa. Mm Ha3MBaeM “npaBOBMMn” 
HopMaMH b OTanane ot apyrnx bmhob HopM Te, KOTopbie npeanoaara- 
K)T OCOÕOTO HOCHTeaa (cnOCOÕHOCTb npH3HaHHfl), B KOTOpbIX Bbipaxa- 
k)tch peaan30BaHHbie neHHOCTn n KOTopbie (J)opMyaHpyioTca b oco- 
6mx onpeaeaeHHHX (npaBa — oÕH iaHHOCTn)» 1 . 

Co BpeMeH Kama b 3HiiHKJioneannx npaBa fljia pacKpbiTHH coot- 
HomeHHa Mopaan n npaBa Hcnojib30Bajin yTBepxaeHne: npaBy HMMa- 
HeHTHO npncym BHeniHHÍí <jjopMajiH3M, a bot Mopaab BHyTpeHHe co- 
aepxaTeabHa. npn stom mmcctch b Bnay, mo npeaMeTOM npaBa hbjik- 


1 AjieKceee H. H. YKa3. coa. C. 196, 197. 
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iotch BHemHHe npoHBJieHHH, noBeaeHHe nenoBeKa kbk ynacTHHKa 
HCf)C'ipa'3aH'IHbIX flJIH nyÕJIH^ÍHOH BJiaCTH OÕLIICCTBGHHblX OTHOmeHHÍÍ, 
a npe^MeTOM MopajiH HBJifleTCJi BHyrpeHHee, coaepxaTenbHoe, mo- 
pajibHoe, anejiJiMLiMH k coBecra, aonry. Kohcmho, sto ohchb rpyõaa h 
npeaeabHO ynpoincHHaa cxeMa. HanpHMep, aejioBeK aoroBopHncfl co 
cbohm apyroM noíÍTH b khho h He npHmeji — sto BHemHee noBeae- 
HHe, Ho npaBO k HeMy HHflH(|)c|3epeHTHO. C npyroít CTopoHbi, oneHb 
MHorne sjieMeHTbi npaBa nocipoeHbi Ha yneTe BHyrpeHHero — ncnxH- 
aecKHX npoueccoB b BHae bojih coBepmHTb npaBOHapymeHHe ((J)opMbi 
BHHbi, noHaraa aoõpocoBecTHoro noBeaeHHíi h t. a.). ComacHO KaH- 
Ty, HMnepaTHB Mopajin — HpaBCTBeHHoe noBeaeHHe, a npaBO TpeõyeT 
3aKOHHoro noBeaeHHa. 

PaaÕpyX CHHTaJI, HTO «HpaBCTBeHHOCTb» H «3aKOHHOCTb» 03Ha l iaK)T 
He pa3aHHHe b cnocoõax o6a3bmaHHa (aonr b Mopann h o6a3aHHOCTb 
b npaBe), a BO-nepBbix, to, hto tojibko MopajibHaa Hopivia HMeeT Bone- 
Byio ocHOBy, aonycKaiomyio B03M0XH0CTb CBo6oaHO npHHHMaTb pe- 
meHHa o CBoeM aonre, b to BpeMa KaK npHpoga ochobbi npaBa — no- 
BeaeHaecKaa, HCKjnonaiomafl TaKyio bo3moxhoctb (b ÕHxeBHopHCT- 
CKOM CMbICJie), BO-BTOpbIX, He 'ITO HHOe, KaK pa3JIHHHe B OCHOBaX KaK 
KOHCTaTauHa (jjaKra, hto npeaMeTOM B03aeHCTBHa MopaaH aBaaeTca 
HHflHBHa c ero noõyaHTcabHbiMM MOTHBaMH; npaBO xe, HaoõopoT, pe- 
ryanpyeT coBMecTHyio XH3Hb moneíí, b kotopoh ero aeiicTBHe pac- 
npocTpaHaeTca Ha BHenmee (h Jinmb KOCBeHHO Ha BHyTpeHHee) noBe- 
aeHHe HHaHBHaoB, Ho He hx no6yn,HTejibHbie mothbm KaK TaKOBbie 1 . 
BHemHHÍi (J)opMajiH3M npaBa h bhvtpchhlih coaepxaTcnbHOCTb Mopa- 
jih ycMaTpHBaioTca b pa3jmnHOH peHHOCTH hx hctohhhkob. FIpaBy 
npeanHCbiBaioT «reTepoHOMHio», t. e. noanHHeHHe Bone rocyaapcTBa, 
BbipaXeHHOH B K)pi1,TH l ieCKOH HOpMe, KOTOpaH, nOflOÕHO '[VXOH BOae, 
npHHyxaacT MeaoBCKa. Mopaab xe aBTOHOMHa, TaK KaK ee HMnepaTH- 
Bbi Kaxabiíí HaaaraeT Ha ce6a caM b cootb6tctbhh co CBoeir HpaBCT- 
bchhoh npHpoaoír 2 . 

C 3TOH TOHKOH 3peHMÍI MOXHO M He corjiacHTbCíi. £I,onycTHM, 3a- 
KjnoneH aoroBop Mexay abyMH 6hh3khmh jiK)/ib\tn, y kotopbix cjioxh- 
JIHCb aOBepHTC.TbHL.IC (([ínnyUHapHblC, KaK rOBOpHT JOpHCTbl) OTHOme- 
HHa. Bceraa jih wcnoBCK LicnoaHHCT cboio oõh ííihhoctb KaK lopHaHne- 
CKyio, 6ohcb yrpo3bi npHvieHCHHa kl p Lta li h e c k h x caHKUHH? A MoxeT, 
LicnoaHHH o6a3aHHOCTb, oh pyKOBoacTByeTCH «nyBCTBOM aonra», 
t. e. MopaabHO MOTHBHpoBaH? B KaKOM-TO cjiynae npaBO caH ki imoh h- 
pyeTcn Mopaabio, b apyroM — MopaabHan HopMa caHKpHOHHpyeTca 


1 Cm.: Padõpyx r. YKa3. coa. C. 53. 

2 TaMxe. C. 55. 
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npaBOM. CTaTbH 169 TK PO, k npiiMepy, 3anpemaeT aaicTKViaTb cfleji- 
kh, npoTHBopeqamHe ocHOBaM MopajiH. 

AjieKceeB CHHTaji: moxho «Bceíí nymoH nepexaiBaTb oõemamioe», 
K3K 3to õbiBaeT b cjiynae ropHHero oõeia hjih KaKoií-jiHÕo kjihtbm. 
OõemaHHe b tbkom cjiynae MoxeT HacTOJibKO OBJianeTb nyinoH, hto 
K)pH,TH'ieCKHe CaHKUHH npOCTO ÜOMepKHyT. 3Ha'IHT JIH 3TO, HTO K)pH- 
HHHecKoe oÕM jaTe.TbCTBO npeBpaTHJiocb b HpaBCTBeHHoe? Fio mhchhio 
AneKceeBa, pa3JiHHHe MOKny HpaBCTBeHHbiM oõemamicM h ropnnHHe- 
ckhm noroBopoM cbohhtch k pa3JiHHHbiM CTeneHHM rjiyÕHHM b nepe- 
XHBaHHHX IieHHOCTH. EcJIH 3Ta TJiyÕHHa 3H3HHTeJIbHa, eCJIH OHa COOT- 
BeTCTByeT CTyneHH 3MopHOHajibHoro nepexHBaHHH ueHHOCTeií, mm 
MMeeM acao C HBJICHMCM HpaBCTBeHHbiM. EcJIH TJiyÕHHa CpaBHHTeJIbHO 
noBepxHOCTHa... mm HMeeM nejio c HBJieHHHMH npaBOBMMH. üpaBO c 
3TOH (JieHOMeHOjiorHHecKOH tohkh 3peHHH HBjineTCH onpenejieHHbiM 
ypOBHeM BOCnpHHTHH HeHHOCTeH, npi'1'ie\1 He TOJIbKO HpaBCTBeHHMX, 
Ho h 3CTeTHHecKHX, pejiHTH03Hbix. lOpH.TMaccKaH oxpaHa, HanpHMep, 
peJIHTH03H0H CBOÕOflbl HJIH naMHTHHKOB HCKyCCTBa HBJIHeTCH OflHHM 
H3 CnOCOÕOB OTHOIHeHHH K peHHOCTHM B npaBe, HO 3TO OTHOHieHHe 
KOHeHHO ace MeHee rjiyõoKoe, neM jiioõoBb k Eory b pejiHTHH hjih k 
/Jo6py B HpaBCTBeHHOCTH 1 . 

noxajiyíí, TyT npoHBjraeTCH bjihhhhc Ha AjieicceeBa (JieHOMeHoao- 
THHeCKHX HCCJieflOBaHHH. B (JjeHOMeHOJIOTHH ryCCepjIH 3H.IIOC — 3TO 
HHCTaH eyiIIHOCTb, OÕbeKT HHTeJIJieKTyaJIbHOH HHTyHHHH. B3TJIHHM 
ryccepjiH OTJiHHaeT npexne Bcero ÕJiecTHiiiaH HHTyHHHH. OeHOMeHO- 
JIOTHH K3K MH TVMU MH BCeOÕLUCrO, K3K CnOCOÕ B'IVBCTBOB3TBCH H BMblC- 
JIHTbCH B HHCH K3K n03HaBaTeJIbHMH MCTOZ1 OTKpbIBaeT HOBMH HeH3Be- 
HaHHbffl MHp. 

«BMbicjiHBaHHe» AjieKceeBa b Hjieio «peHHOCTH» no3BOJiHJio eMy 
BMHBHTb pa3JIHHHbie nO CTeneHH 3MOIIHOHaJIbHOTO B03fleHCTBHH OT- 
HomeHHH, hto oh h Hcnojib30Baji hjih pa3rpaHHHeHHH npocTpaHCTBa 
npaBa h npocTpaHCTBa MopajiH. üpn 3tom AjiexceeB 6mji yõexfleH b 
TOM, HTO 3MOIlHOHaJIH3M B OÕJiaCTH npaBa HOJIHCeH ÕbITb nOCTaBJieH B 
HCeCTKHe paMKH lOpHHHHeCKOH HeOÕXOHHMOCTH. ÜpaBO eCTb HHTeJI- 
jieKTyajibHbiíí nonxon k ueHHOCTHM, a He cyryõo SMomioHajibHbm 2 . 
Cy HbH He MoxeT npH3HaTb nejioBeica HeBHHOBHbiM, naxe ecjiH eMy 
3Toro nejioBeKa oneHb xajiKO hjih oh HcnbiTMBaeT k HeMy jhoõobm Ho 
b to xe BpeMH npaBO othochtch k oõjiacTH hchhoto, h sto oõctoh- 
TejibCTBO peniHTejibHO OTrpaHHHHBaeT ero ot oõJiacTH hhcto TeopeTH- 
HeCKHX HCTHH, T. e. OT TOTO, HTO nO CyiIieCTBy He OTKpbIBaeTCH B aKTaX 


1 Cm.: AneKceee H . H . Yica3. coa. C. 69. 

2 TaMxce. C. 70. 




fjiaBa 2. PeajibHOCTb npaBa h npaBOBaa peanbHOCTb 


115 


jik)6bh h 3aHHTepecoBaHHOCTH. ITo MHeHHio AaeKceeBa, ocoõchhocth 
hhcto npaBOBoro, HHTejuieKTyajibHoro OTHomeHHa k ueHHOCTHM 
Moaoío Bbipa3HTb 'lepcj noHHTHe «npH3HaHHe», iipw^aB eMy cneuM(|)H- 
HecKHÍí, HdopHameciaiH cmmcji 1 . 

riofl npH3H3HHeM no3pa3yMeBaeTcn ocoõoe OTHomeHHe k peHHO- 
cthm, CBOzpimeecfl k ycTaHOBJieHHio pa3yMHoro, HHTejuieKTyajibHoro 
oõmeHHH c hhmm. TaK, MOXHO «npH3HaTb» KaKoe-JiHÕo npoH3Bege- 
HHe HCKyccTBa, He oõjianafl cnocoÕHOCTbio rjiyõoKO noHHTb ero BHyr- 
peHHHÍí CMbicji 2 . «ripH3HaHHe» ecTb He 3THHecKHÍí, a npeHMymecT- 
BeHHO npaBOBOH aKT. Tot, kto orpaHHHHBaeTca «npH3H3HHeM», cne- 
HHajibHO aep>Kirr cc6h Ha He3HaHHTejibHOH hphbctbch hoíí rjiyÕHHe, He 
IÍ03B03HH ce6e pyKOBOflCTBOBaTbCH HVBCTBOM rOpHHeH JHOÕBH HJIH B1V- 
6okoh HeHaBHCTH. üjioxo 3to HJiH xopouio? OiBciaH Ha 3tot Bonpoc, 
AjieKceeB roBopHT, hto oõmeHHe c HMnepcoHajibHbiMH cymHocraMH 
yHHT Hac nOHHMaTb eymHOCTb K)pH,aH'ieCKHX HBJICHHM. B KOTOpbIX HeT 
MecTa juih njiaMeHHoro ropeHHH cepgua. C npaBOM He coBMecTHM 
KyjIbT H3JIHIHHeH MHrKOCTH, 3MKTyCMb[ÍÍ HCKJHOHHTeJIbHO HHTepeCaMH 
jhoõbh, b H3BecTHOíí Mepe xojioflHOCTb npaBa HBJHieTCH Hejiecoo6pa3- 
HblM, pa3yMHbIM H HC06x03HMbIM CpegCTBOM OÕLIiCHItH. 

B npoueccyajibHOM npaBe TaKoii n 03 x 03 , npiiB 0311 T k iihcthtvuho- 
Ha3H3auHH b Kaiecrae npaBOBoro npHHpHna õeenpHCTpacTHOCTH cy- 
3bH K3K 33eMeHTa ero He3aBHCHMOCTH 3 . SiHHecKHe MexaHH3Mbi pery- 
3HpoB3HHH noBegeHHH yMecTHbi b cc[)epe 30BepHTe3bHbix OTHome- 
HHH, a BOT K)pH3HHeCKHe HOpMbI Õ03ee 3(J)(jieKTHBHbI B OTHOHieHHHX, 
b KOTopbix 3103 H HH3H(J)4)epeHTHbi 3pyr k apyry. Bo3geiícTBHe ropn- 
3HnecKHX HopM Ha noBegeHHe b 6o3bmeíí CTeneHH hocht papHOHajib- 
Hbiíí, neM 3MopHOHa3bHbiH, xapaKTep. J\jia c<J)epbi npaBOBOíí peajib- 
HOCTH BaXHO H3HTH Mepy K>pH3H33HHH 3THMeCKHX nO CBOeH npHp 03 e 
HeHHOCTeíí. Bpsi.i jih MOXHO TpeõoBaTb, HTo6bi nparvtaTHHHoe rpa>K- 
3aHCKoe npaBO KaHOHH3HpoBa30 npHHHHn «bo33K)6h õgHXCHero KaK 
caMoro ce6n». Ho npn stom pHBH3bHoe npaBO, OKa3biBaeTca, Booõme 
He MoxeT oõowTHCb 6e3 npMHUHna 3o6pocoBecTHOCTH. 

4. OneHb Õ3H3KHX k 0HT030rHnecKHM B033peHHHM AjieicceeBa H 
KnCTMKOBCKOrO B3T3H30B lipH3Cp/KHBa3C3 H E. B. CneKTOpCKHH, Ha- 
yHHaa 3CHTC3bHOCTb KOToporo Taicace othochtch k Haaaay XX b. 

OHT03orHHecKa3 npoõaeMa npaBa õbiTHa onHCbiBaeTca Cneicrop- 
CKHM C nOMOLUbK) K3TerOpHH MOpa3bHOrO XKH3HenOHHMaHHH. üo ero 
MHeHHio, H npaBO, H HpaBCTBeHHOCTb npH BCeM HX pa33HHHH HeH3- 

1 Cm.: AneKceee H . H . YKa3. coh. C. 70. 

2 TaMxe. C. 71. 

3 CyflbH He3aBHCHMbI (h. 1 CT. 120 KoHCTHTyiIHH PO). 
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õexHO oõJia^aioT oõmeH aepTOH — h 3to ocoõoe STHaecKoe OTHOine- 
HHe npaBa h HpaBCTBeHHOCTH k neaHHHM jnoaen. 3 th UBe HopMamB- 
Hbie cncTeMbi conognHHeHbi MopajibHOMy XH3HenoHHMaHHio, koto- 
poe OTJiHnaeTcn ot acH3HenoHHMaHHa ncnxnnecKoro n TeM 6ojiee 
(jjnsnnecKoro. 

MopajibHoe acH3HenoHHMaHHe ocHOBbraaeTca Ha aByx npnHnnnax: 

1) Ha yõexcaeHHH b CBOõone aejioBeaecKOH bojih, b bo3mojkhocth 
K axuoro aejioBeKa BbiõnpaTb h nocTynaTb TaK hjih HHaae h caMOMy 
pemaTb, HcnojmaTb hjih He HcnojmaTb cboio jih6o HpaBCTBeHHyio, 
JIHÕO K)pH,IH'ICCKyK) OÕHiaHHOCTb; 

2) Ha yõexueHHH, hto HopMbi, kbk HpaBCTBeHHbie, TaK h ropHHHae- 
CKHe, cymecTByioT oõbckthbho, nocKOjibKy ecTb oõiiuie KpHTepnn to- 
ro, hto TaKoe aoõpbin nociynoK, a hto Taxoe — 3jioh, mto cnpaBejuiHBO, 
a hto HecnpaBenJiHBO. Be3 t3khx oõbeKTHBHbix KpHTepneB neaoBene- 
CKyio aeaTejibHOCTb hcbobmojkho noaBeprHVTb sthhcckoh KBanii(|)HKa~ 
Hhh. 3Ta Hflea npHcyTCTByeT b BbicKa3biBaHHH anocTOJia üaBJia o 
HeB03M0JKH0CTH paCn03HaHHH rpeXOBHOTO, eCJIH HeT 3aKOHa. 

K 3thm flByM ochobhbim npHHiiHnaM, o6pa3yiomHM ocoõoe MO- 
paJIbHOe JKH3HenOHHMaHHe HeHCTBHTeJIbHOCTH, CneKTOpCKHH HOÕaB- 
aaeT pau cyõcHjiHapHbix npHHiiHnoB, caHTaa, hto ohh He aBJiaioTCH 
HeOÕXOJIHMblMH H OÕaiaTGJlbHblMH. OflHH H3 HHX — Bepa B CnCHHaJIb- 
Hoe B03,iiaaHHe 3a aKTbi noõpa h 3jia, B03flaaHHe jihõo npHXH3HeHHoe, 
jihõo 3arpoÕHoe. Ilpn 3 tom oh ccbuiajica Ha Karaa, KOTopbiH nonyc- 
Kajl, HTO B03M0JKH3 3THK3, COBepHieHHO CBOÕOHHaH OT HajiHHHa hjih 
OTC yTCTBHa KBKHX Õbl TO HH ÕbIJIO CaHKHHH. ripH HpaBCTBeHHO pa3BH- 
TOM C03HaHHH HeHOBCKa HCOÕXOHHMOCTb HCIIOJIHCHMH 3,03TB (CKajKCM, 
B03BpaT B3aTbIX B33HMbI HeHer) C03HaeTCa CBOÕOJIHO, BHe CBa3H C B03- 
MOJKHblM HaKa3aHHeM lOpHJIHHeCKHM HHH ocyayzieHHeM HpaBCTBeH- 
HblM 1 . 

M ec.iM ropHHHaecKHH hojit mojkct õbitb B03BpameH He H3-3a õoa3- 
HH npHBJieaeHHH K K)pH3,HHeCK0H OTBeTCTBeHHOCTH, a B CHJiy HpaBCT- 
BeHHoro oco3HaHHH Toro, hto ecTb aojuKHoe, to npHxoflHTca npn- 
3HaTb, hto nepBHaHoíí peHHOCTbio, hcthhhoh peHHOCTbK) oõJiaaaioT 
3THHeCKHe HOpMbI, XOTa C TOHKH 3peHHa CTeneHH OÕbeKTHBapHH, 
t. e. neTajiH3aHHH npeanHCbiBaeMoro noBeneHHa ohh ycTynaioT iopH- 
3HaecKHM HopMaM. ÍIpaBOBbie HopMbi õojiee (JjopMajibHbi. 

TaKOB aoraaecKHH MHHHMyM bchkoto MopajibHoro )KH3HenoHHMa- 
HHa. HeaoBeK CBOõoaeH h pa3yMeH, h oh He cymecTByeT BHe 3aKOHa. 

1 3th xe MbicjiH momo BCTpeTHTt y Paafipyxa h y AueicceeBa, KOTopbie noKa3ajia 
pa3JiHHHH Mexuy iiohíithhmh flojira b npocTpaHCTBe HpaBCTBeHHOCTH h b npocTpaHCTBe 
npaBa (cm.: Padõpyx F YKa3. coa. C. 55). 
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3ia nofl3aKOHHOCTb HeaoBeKa HBjiaeTca MopajibHoíí, aeoHToaorHHe- 
CKOH nOHBHKOH HOCTbK), CyiU,eCTBeHHO OTJIHHaiOmeHCH OT TOÍÍ, '[TO Ha- 
3bIBaeTCH (f)H3HHeCKOH, HJITI nCHXOJIOTHHeCKOH. B npocTpaHCTBe OBe- 
mecTBJieHHOM Toace aeftcTByioT (]iH3HHecKHe 3aKOHbi h cymecTByeT 
(f)H3HHeCKHH 3CTC p M IIH M3M, HO nOCJieflHHH OTJIHHaeTCfl OT MOpaJIbHO- 
TO aeTepMHHH3Ma. B <|)H3HHeCKOM npOCTpaHCTBe 3aKOHbI, KOTOpbIM 
oho noflHHHíieTCH, He ripermucbiBafOT onpeaeaeHHbie BapnaHTbi noBe- 
aeHHH HejIOBeKa. B OÕJiaCTH (J)H3HHeCKOH aeHCTBHTeJIbHOCTH (JjaKTbl 
HJIH HBJieHHH OnHCbIBaiOTCH C TeHfleHPHeH K OHTOJIOTHHeCKOMy, npH- 
HHHHOMy fleTepMHHH3My. rioOTOMy OflHH H TOT *e 3MnHpHHeCKHH 
cjjaKT npnoõpeTaeT coBepmeHHO pa3jiHHHbiíí xapaKTep b 3aBHCHMOCTH 
OT TOTO, KaK Mbl K HeMy OTHOCHMCH — C TOHKH 3peHHH MOpaJIbHOTO 
XH3HenOHHMaHHH HJIH (J)H3HHeCKOTO. C TOHKH 3peHHH (|)H3HHeCKOrO 
XH3HenoHHMaHHH, HanpHMep, npecTynjieHHe paccMaTpHBaeTcn KaK 
CBH3b npHHHHbl H CJieflCTBHH (\'3ap HOXOM B OÕJiaCTb CCp3Ha 'le.IOBCKV 
OÕblHHO npHBOflHT K eTO CMepTH). llpHMep (J)H3HHeCKOTO B3TJI5ma Ha 
npecTynjieHHe — 3to 3aKJiioHeHHe cyaeÕHO-MeaHiiHHCKoro SKcnepTa 
O npHHHHaX ÕHOJIOTHHeCKOH CMepTH. 

STHHeCKHH H KipHflHHeCKHH B3T3H3 Ha 3TO HBJieHHe JieHCTBHTeJIb- 
hocth npoTeKaeT b CHCTeMe KoopaHHaT coBepmeHHO hhoto KOHpen- 
TyajibHoro npocTpaHCTBa — opeHOHHoro. 06bei<THBHOCTb coaeüHHoro 
COTJiaCHO KipHflHHeCKOH HOpMe OHeHHBaeTCH B OCOÕOH HCKyCCTBeHHO 
co3aaHHOH oõcTaHOBKe cyaa, KOTopbiH hbhhctch HeoTbeMJieMbiM 3Jie- 
MeHTOM npaBOBOíi peajibHOCTH. Cya — sto cnocoõ aõcTparapoBaHHH 
OT (J)H3HHecKOH fleHCTBHTejibHOCTH! 1 Tot, kto ocymecTB3neT cyfl Oe- 
MHflbi, He cjiyiaiÍHO HaacBaeT Ha jihho noBH iKy, htoõbi He BiiacTb jih- 
Ha npecTynHHKa, htoõbi ero HHaHBHayajibHOCTb, SMmipHHecKHH ae- 
TepMHHH3M He nOBHHHHH Ha BblBOJIbl. 1103, ([)M3H'ICCKHM CyaOM CneK- 
TopcKHH, BH3HMO, noHHMaeT opeHKy JiHHHOCTH npecTynHHKa, 
KOTopyio ocymecTBJHHOT JiaM6po3HaHu;bi wcxoan H3 ero npoHcxoxae- 
hhh, CTpoeHHH aepena h t. 3 . 

TaK noHB.iHeTCH 03 hh H3 npnHUMnoi5 npaBOBoro KomieriTyaHbHoro 
npocTpaHCTBa — nullum crimen sine lege, KOTopbiH hbhhctch npHMe- 

1 Cya KaK 03 HH H3 BajKHbIX SJieMeHTOB IipaBOBOH peajibHOCTH MOaCHO epaBHHTb c 
TeaTpoM KaK KpacoHHbiM npHMepoM Toro, KaK nejioBeK nepeHOCHTCH H3 oaHoíi peajib¬ 
HOCTH b npyryio. TaK ace aeaoBeK He33MeTHO jyia ce 6 a nonaaaeT b HHyio, ocoõyio peajib- 
HOCTb — npaBOByio, Koraa oh BCTynaeT b npaBOOTHomeHHH, BbicTynaeT hctiiom hjih ot- 
BeTHHKOM b cyjie h t. a. n. Beprep h T. JlyKMaH Ha3HBaioT TeaTp aHKJiaBOM b paMKax 
Bbicmeíí peajibHOCTH. HrpaioiiiHe 3 eTH, B3pocjiwe b TeaTpe — sto npHMep nepexojia H3 
03 H 0 ÍÍ peajibHOCTH b jipyryio. EaecTímiaa HJUiiocTpaiiHH TaKoií Hrpbi — TeaTp. Blepexoíi 
H3 03 HOH peajibHOCTH b apyryio OTMeaeH TeM, hto noaHHMaeTcn hjih onycKaeTca 3aHa- 
Bec (cm.: Eepeep 17., JlyKMaH T. YKa 3 . coa. C. 21). 
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HeHHeM k HOBOMy, H3o6peTeHHOMy lopHCTaMH, noHHTHio npedynjie- 
hhh Tcopiiii 3TM'iccKoro nojHaHHH h oiiCHKH, paHee npMMC H H B LUC ÍÍC H 
anocTOjioM IlaBJioM b OTHomeHHH nororras rpexa. HDpHHHnecKHH 3a- 
KOH, Jiexamníí B OCHOBe npaBOBOÍÍ aeííCTBHTenbHOCTH, — 3TO He 3a- 
KOH (J)H3HKH, ã HHCTO 3THHeCKHH 3aKOH. BcH TeOpHfl lOpHHHHeCKOrO 
XH3HenoHHMaHHíi nogTBepxnaeT Mbicjib pHMCKoro lopncTa Uejibca: 
boni et aegui notitiam profitemur. 

KDpHflHHeCKOe XH3HenOHHMaHHe B03M0XH0 TOJIbKO B OÕmeCTBe. 
Ho oõinecTBO npn stom noHMViaeTCH He kbk apHtJmeTHHecKaa cyMMa 
HJIH ÕHOJIOrHHeCKOe OÕmeaCHTHe, a KaK H3BeCTHbIÍÍ MOpaJIbHblíí C0I03. 
I lo3TO\iy TaKMe npaBOBbie othoiiichhh, KaK coficTiseiiHOCTb h 6paK, He 
HBHHIOTCH (f)H3HHeCKHMH OTHOIIieHHHMH MeXfly JHOflbMH H BeiUaMH 
M JHOlIbMH H JIIOUbMH — 3TO HHCTO MOpaJIbHbie OTHOIIICHHH MCXaV JIH- 
H3MH. 

Pa3JiHiHe Mexuy npaBOBbiM npocipaHCTBOM h hhmmh KOHpenTy- 
aJIbHblMH npOCTpaHCTBaMH, OnHCbIBaiOIIIHMH COIlHajIbHyiO XH3Hb c 
npyrax CTopoH, CneKTopcKHÍi noKa3biBaeT b cpaBHeHHH c skohomh- 
necKHM KOHuenTyajibHbiM npocTpaHCTBOM. SKOHOMHHecKan Hayxa 
CTaBHT CBoeíí pejibio pacKpbiTb MexaHHKy ecjiH He Bceft oõmecTBeH- 
HOH XH3HM B nOJIHOM OÕbeMe, TO ÜO Kpaíffleíí Mepe ee X03HHCTBCHH0H 
CTOpOHbl. 

Bonpoc o cooTHomeHHH Mexay lopHcnpyaeHHHeH h skohomhkoíí 
moxst pciiiaTbCH no-pa3HOMy. Y MepKaHTHjmcTOB xobhmctbo Bceireao 
pacTBopH.aocb b npaBe, VTpawuBaH cboio OHTOHonniecKyio caviocTon- 
TejIbHOCTb. y MapKCHCTOB, HaOÕOpOT, B CHJiy 3KOHO\IH'ieCKOrO HCTep- 
MHHH3M3 npaBO paCTBOpHeTCH B 3KOHOMHKC. P. IllTaMMJiep, HCnOJIb- 
3ya apHCTOTejieBCKHe KaTeropHH (jiopMbi h MaTepHH, paccMaTpHBaji 
npaBO KaK (JiopMy, a xo3hííctbo KaK MaTepHio copHajibHOH xh3hh. 
CneKTopcKHÍi hcxouh H3 CBoeíí MeToaojioTHH paccMaTpHBaeT K)pHC- 
iipyacHHMK) KaK Hayxy coiiiiaa bho-sthh ec ko ro THna, a skohomhkv — 
KaK HayKy c o 11 it aa b h o - (|) na h >i e c ko ro ™na. no3TOMy sth HayKH (|)op- 
MHpyiOT CBOH COÕCTBCHHblC nOHHTHH 06 OflHHX H TeX >KC HBHCHMHX Be- 
mecTBeHHoro MHpa. OaHO h to xe h Bac h m c iipiioõpcTaeT coBepmeHHO 
paaaMHHoe 3Ha'icHiie b raa3ax lopncTOB h skohomhctob. TaK, CHHTaeT 
CneKTopcKHÍi, b lopHaHiecKOM KOHpenTe paõoHHií — sto hhiio, 
t. e. MopajibHoe cymecTBO, BCTynaiomee b aacTHori panoBoiá aoroBop c 
paõoToaaTcaeM. Mexay TeM bkohomhct, He CTpaaaioiHHií MeToaoao- 
THHeCKHM 3KJieKTH3MOM, nyTeM npHBHeCeHHH B 3KOHOMHHeCKOe no- 
HHTHHHoe npocTpaHCTBO iioHHTHH H3 apyroTO KOHiiemyaabHoro npo- 
CTpaHCTBa (b aacTHOCTM, KipMaHHecKHX noHHTHM) paccMaTpHBaeT pa- 
õonero c coBepmeHHO hhoh TeopHH no3HaHHH, a hmchho — 
(t)H3HHeCKOH. C 3TOÍÍ TOHKM 3peHHH paÕOHHH — 3TO He HHIIO, T. e. MO- 
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pajibHoe cymecTBO, MMeiomee cboh npaBa, npHTímaHMJi n oõimaHHO- 
cth, a «oflymeBJieHHBiH HHCTpyMeHT», KaK Bbipa3HJicfl eme ApncTO- 
Tejib, a 3Ha'iHT, hctohhhk ou pcnencHHOM 3HeprHH, HeofixonnvioH pjin 
npoH3BoacTBa TOBapa, tohho TaK >Ke, KaK mra stoto HeoõxonHMbi cbi- 
pbe, 3JieKTpjmecTBO hjih HHbie (JiaKTopbi npoH3BOflCTBa. llpn stom 
njiaTa 3 a Tpy.ii paõonero npHHnHnnajibHO HnneM He OTjmnaeTcii ot 
pacxoaoB paõoTo^aTejiH Ha coaepacaHHe viam 11 h. I Iohhtho, 'ito c tow- 
kh 3peHHH 3KOHOMHKH o ayxoBHbix 3anpocax paÕOTHHKa He MOXeT 
ÕbITb H peHH. Ho KaK TOJIbKO 3KOHOMHCTBI HaHHHaiOT npH3HaBaTb 3a- 
npocbi h npHTH3aHHH paõoHHX, ohh He3aMeTHO BCTynaioT b cc|)epy 
K)pncnpyneHiiHH. 

HDpncnpyaeHHHíi KaK cucTeMa noHUTHÍi noaBHJiacb npHMepHO to- 
raa, Koraa noHBHJiacb MeTa<|)H3HKa. HMeHHO nosTOMy y hhx mhoto 
oõmero. KDpncTbi, KaK h cxojiacTbi — MeTa(|)H3HKH Cpe^HHX bckob, 
npH3HaBajiH 3a yHHBepcajmiiMH, t. e. 3a npeaejibHO OTBJieneHHbiMH 
nOHHTHHMH, KOHKpeTHOe, peajIbHOe ÕblTHC. 

Mnp npaBa, aaMciaeT CneKTopcKHH, — 3 to ocoõbra MHp, KaK 6bi 
HaacTpaHBaeMbiH lopHcnpyaeHpHeH Haa 3MnHpmiecKOH aeíícTBH- 
TejibHOCTbio. n P H 3 tom OHa mHpoKO nojibiveTCH He TOJibKO npejino- 
cbuiKaMH HpaBCTBeHHOCTH, XH3HenoHHMaHHH, KOTopbie npH atejia- 
hhh MOXHO npH3HaTb Bcepeno MeTa(J)H3HnecKHMH, Ho h pejibiM pa- 
flOM npe3yMnHHH, KOHCTpyKHHÍÍ H (J)HKHHH, BeCbMa aaJieKHX OT 
3Mn IIpM L ICCKOil .leiiCTBMTCnbHOCTH. 

CneKTopcKHH TOHHO nojiMeTHji, hto ropH^HnecKoe poameHHe ne- 
jioBeKa — 3 to He to ace caMoe, hto ero cf)H3HHecKoe poiKaeHHe, a «Ha- 
TypajibHbie» ae th — 3to eme He HenpeMeHHO 3aKOHHbie ae™ 1 . lOpn- 
aHnecKaa am3Hb a ii na h ero lopnamiccKaH cMepTb — sto oroiTb-TaKH 
coBceM ocoõbie coõbrrmi, co3aaBaeMbie ocoõbimh aKTaMH, cooõmaio- 
ihhmh aaHHOMy neaoBeKy KpoMe 3MnHpimecKoro õbiTHH eme h oco- 
6biíí MCTa([)ii3M L iecKiiíi xapaKTep, mm KBa3HxapaKTep, npoae «HoyMe- 
HajibHoro xapaKTepa» neaoBeKa b HpaBCTBeHHOíí (jmaocoijmH KaHTa. 
KDpHaHnecKaa Bona cyõbeKTa npaBa He coBnaaaeT c SMnHpHnecKoíí 
Boaeíí KOHKpeTHbix jnoaeH, noaoÕHO TOMy, KaK Boaa 3aKOHoaaTeaa 
aaaeKO He Bceraa OToataecTBaneTCH c noajiHHHOíí Boaeíi aBTopa, pe- 
miKTopa h.im niaaTeaa toto hjih hhoto KoaeKca, c bojtcü hochtc.ih cy- 
BepeHHOíí inacTM, caHKHHOHHpoBaBineií stot KoacKC. Heabin He yBH- 
aCTb ([iHKIIIlII B TOM TOCyaapCTBe — CVÕbCKTC C OCOÕOH BO.ieií, KOTOpOe 
TaK 'lacTO KoHCTpyiipyeTCH b rocyaapcTBCHHOM npaBe BonpeKH peajib- 
hoíí aeiicTBiiTc.ibHocTii, HTo yõeanTeabHo aoKaibiBaaii H. M. KopKy- 

1 Cm.: CneKmopcKuü E. K cnopy o peajibHOCTH npaBa // lOpHHHMecKHH bccthhk. 
1914. Kh. 5. C. 62. 
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hob, JI. TyMnjioBHq, JI. ^rora. Cjiobom, 33kjikvihct CneKTopcKHH, bch 
paõoTa lopHflHqecKoíí mhcjim coBepmaeTca b ocoõom HaaBMnHpnne- 
CKOM MHpe. KaK yHHJIH lOpHCTbl XVI1 B., K)pil,aH'ICCKMC OTHOIIICHHB — 
3TO OTHOIIIGHMH MOK.aV OCOÕbIMH H3,33M11 M pHHCCKHM H «MOpaJIbHbIMH 
cymecTBaMH», HMeiomHe Medo b KaKOM-TO ocoõovt «MopaubHOM npo- 
CTpaHCTBe». 

B 3tom oco6om npocTpaHCTBe npaBOBOíí peajibHOCTH hmciot Medo 
3aHMCTBOBaHHíi He TOJibKO H3 TaKoíí ccjaepbi HHTejuieKTyajibHOH jiesi- 
TeJIbHOCTH, KaK MeT3(J)H3HKa, HO H H3 n033HH H MaTeM3THKH. CneK- 
TopcKHH 3aMeTHJi, HTO fljiH lopHHHHecKoft MbicjiH xapaKTepHa TaKaa 
'lepTa, KaK ee ruiacT h 1 i hoct b , jhoõobb k kohctpvkuhhm h aaxe (jjaHTa- 
3HHM, nepeHOCHmHM ee H3 y3Koro MHpa 3MnHpHnecKOH aeíícTBHTejib- 
HOCTH B OrpOMHblíí MHp MeTa(J)H3HHeCKH B03M0XH0T0. MeTa<|)H3HKa 
3flecb cõJiHxaeTCH c no33Heíí. CnepH(J)HKa npaBa h b tom, hto oho hih- 
poKO Hcnojib3yeT xapaKTepHyio a jih no33HH CHMBOJiHKy (bchomhhm 
chmbojih3m aKMeHCTOB). A T. flepHÕypr BHaeji b 4>aHTa3HH nocjieaHee 
ocHOBaHHe lopHcnpyaeHHHH 1 . H. YHrep nncaji o tom, hto «H3biK npaBa 
oaHpeTBopaeT, hto KaK no33HH, TaK h (J)aHTa3Ha nrpaioT pojib b npa- 
Be... oaHOH jiothkoh lopHcnpyaeHHHH He MoxeT XHTb». Ho ecjin 
,II,epH6ypr Bbipaxaa coxajieHHe no noBoay toto, hto HOBeHiiiee 3aKO- 
Ho.aaTeabCTBO r cp\iaHH h HcnbiTbiBaeT ae^miMT (|)aHTa3HM, K. PecHcp, 
HanpoTHB, He 6e3 ocHOBaHHH BHaea npHHHHy OTnyxaeHHH ropncnpy- 
aeHHHH OT Hapoaa b npe3MepHOM oõhjihh HayHHOít 4>aHTa3HH, b pe- 
3yjibTaTe acro iioí-ibjihk)tch c.ühiiikom aavibicaoBaTbie KOHCTpyKHHH b 
MH pe lOpHflHHeCKOM, OTCyTCTBVK)LUMC B MHpe 3MnMpH l ieCKOM. 

Fae HayHHan lopHcnpyaeHiiHH, TaM h KOHCTpyKiiHH , h neM Bbime 
HayiHaa topncnpyaeHUHH, TeM aaMbicaoBaTce ee kohctpvkhhh, npo- 
H3BoaHMbie eio b MHpe MbicjiHMbix Bo3vi o>k HOCTelí, BecbMa aaaeKOM OT 
HenocpeacTBeHHOíí 3MnnpHH. HacToamero lopncTa, CMejio nycKaio- 
meroca b oõaacTb «BbicmeH» (no BbipaxeHHio HepHHra) ropncnpy- 
aeHi[HH, He MoryT oeraHOBHTb coBeTbi MoHTecKbe aepacaTbca peanb- 
hocth H He yB.acKaTBCH «(|)iirypaviM». nyreM KOHCTpyKTHBHOíí (jiaHTa- 
3hh lopHcnpyaeHHHH OTpbiBaeTCH OT peaabHoii aeHCTBHTejibHOCTH h 
co jaaeT b MHpe lopHaHnecKH bo3moxhoto He tojtbko «(|)nrypbi», ho h 
Tc.aa, Bpoae Tex, o KOTopbix micaa HepnHT, KOTopbiíí bh^ht «lopnaH- 
necKHe Tejia» h H3ynaeT hx KaK HBJieHHH, paccyxaaa o «(J)eHOMeHax H3 
3KH3HH TCjT». 

no MHeHHK) CneKTOpCKOTO, TaKOÍÍ lOpnaHHeCKHH BH3HOHH3M 
c6.an>KaeT topHcnpyacHUHK) He tojibko c MeTa<|)H3HKOH, ho h c mhcth- 
KOH. 


1 Cm.: Dernburg H. Die Phantasie im Rechte. 2. Aufl. Berlin, 1894. 
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A vioK.ay TeM ero ncnoBe,aycT He k> p m ct - m eTacj) 11 3hk, yBjieKaiomHH- 
ca ecTecTBeHHbiM npaBOM, KOTopoe, nojib3yacb cpaBHeHHeM O. <|)oh 
l npKC, õpoaHT BOKpyr nojioxHTejibHoro npaBa, KaK Bavinap, t. e. cy- 
mecTBO H3 KaKoro-TO CBepxbecTecTBeHHoro MHpa, ero HcnoBeayeT 
Bpar ecTecTBeHHoro npaBa, peanncT h no3HTHBHCT b k> p 11 cnpyac h ia h h . 

TaKHM o6pa30M, lopncnpyzieHnHH He nyaczibi Bonpocbi MeTatJ)H3H- 
KH — 06 3tom nHcan eme T.-B. JleHÕHHH. 

Fio MHeHHio CneKTopcKoro, Kipi-icnpyncHLiHH, b cymHOCTH, Henpe- 
pbiBHO pemaeT Bonpocbi TeopHH no3HaHHa, a nosTOMy acHaa h onpe- 
aejieHHaa Tcopmi no3HaHHa Booõme h TeopHH ropumraecKcro no3Ha- 
HHH B naCTHOCTH HBJIÍHOTCH KpaíÍHe HGOÕXO/IMMBIM11 fljia KipMCnpyaCH- 
HHH. npH 3TOM TJiaBHblM BOnpOCOM TeopHH lOpHJIHHeCKOrO n03H3HHH 
aBJiaeTca Bonpoc o peanbHOCTH cneuHajibHoro MHpa, c kotopmm HMe- 
eT ae.ao ropHcnpyn, emana. K)pncTa\t KaxeTca, mto ohh 3HaioT, c Kai<oü 
peajibHOCTbK) ohh HMeioT nejio, TOJibKO no Tex nop, nona hx 06 stom 
H e cnpocHT. 

Kax xe HaiÍTH hjih ycTaHOBHTb peajibHOCTb ropn/mnecRoro MHpa? 
Be3 npHBJieneHHH TeopHH no3HaHHa sthx BonpocoB ropncTy He pe- 
mHTb. 

Fio MHeHHio CneKTopcKoro, peajibHOCTb ropHjiHHecKoro MHpa — 
3 to He HCTopHnecKan peajibHOCTb, KOTopyio ycTaHaBJiHBaeT HCTopnne- 
CKaa Hayna nyreM H3yneHHH nncbMeHHbix naMHTHHKOB h .tokvmchtob. 

,3,jia Toro HTOõbi onpegejiHTb, hto xe coõoíí npeacTaBJiaeT peajib¬ 
HOCTb K)pnmi'iecKoro MHpa, ci httct CneKTopcKHH, hcoõxo/immo yac- 
HHTb, b KaKOM CMbicjie peajibHbi HopMbi nojiojKHTejibHoro npaBa, ya- 
pexmeHHH, hx npHMeHmoniHe, h, HaKOHeia, Te hjih HHbie lopnjiHne- 
CKHe aKTbi. OneBHjiHO, no mhchhio aBTopa, peajibHOCTb Bcero stoto — 
3to coBceM He peajibHOCTb iipejivieTOB Bn,an\ioro MHpa hjih nynieBHbix 
coctohhhh. CorjiacHO CneKTopcKOMy, aacTb lopHjnmecKoro MHpa — 
3 to h Bbicman cyiaeÕHaa HHCTaHnna — HpaBHTejibCTByioiiaHH CeHaT. 
Ho npn 3 tom oh HMeeT b BHjiy He 3ji;aHHe Ha CeHaTCKOH njioinajiH 
(KOTopoe OTHOCHTCH k MHpy 3\imipM i iecKO M peaJIbHOCTH. — r. r.) H He 
ncHxnnecKHe smoiihh 3aceaaioinHX b CeHaTe jihu, a yapexaeHHe, 
(JjyHKiiHOHHpyiomee no onpejaejieHHbiM HopMaM b MHpe cyaeÕHbix 
npHTH3aHHH. OTpmaaTb peajibHOCTb CeHaTa — 3 to Bce paBHO hto ot- 
pimaTb peajibHOCTb 4>H3HnecKHX h lopmiHHecKHX jihu;. 

PeajibHOCTb npaBa coõctbchhocth, kotopmm o6.ia.aaeT KOHKpeTHoe 
jihuo, KaK Bbipa3HJica KaHT, He (JieHOMeHajibHa, a HoyMeHajibHa, 
t. e. 3 to He cyõbeKTHBHoe nepeaamaHHe toh hjih hhoh aayniH, a co- 
BepmeHHO KOHKpeTHoe npHMeHeHHe k jaaHHOMy Jinny HopM HHCTHTy- 
Ta npaBa coõcTBeHHOCTH. 
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PeajiLHOCTb npaBOBOíí HopMbi coctoht b tom, hto OHa aeíícTByeT, 
t. e. npHMeHaeTca cygoM. napoHMeHHrnpH3M kbk lopHaHHecKHH hh- 
CTHTyr cxoflHbiM o6pa30M Haao CHHTaTb He ncHxojiorHHecKHM nepe- 
JKHBaHHeM, a Ciporo lOpHZIHHeCKHM, T. e. fleiíCTByiOT JIH HOpMbI OÕbeK- 
thbhoto npaBa hjih xoth 6bi HopMbi oõbiHHoro rocyaapcTBeHHoro 
npaBa, nopoaman onpeaejieHHyio (|)opMy opraHUjanmi rocyaapcTBCH- 
HOH BJiaCTH. 

A nooTOMy aencTBHTejibHOCTb lopnannecKoro Mnpa — He ([)H3ii'ic- 
CKan, He ncHXHHecKaH, a MopajibHaa. 3 to Taxan *e aeííCTBHTejib- 
HOCTb, KaK fleííCTBHTeJIbHOCTb JIOTHHeCKHX H MaTeMaTHHeCKHX HCTHH. 
Ho b OTjiHHHe OT HpaBCTBeHHOCTH b y3KOM CMbicjie MHp npaBa n03Ha- 
eTca nyreM coBepmeHHO ocH3aeMbix BHeniHHX npH3H3KOB, cooõmaio- 
ihhx lopHHHnecKOMy onbny BecbMa KOHKpeTHbiíí xapaicrep. Y HopM 
oõbeKTHBHoro npaBa ecTb Bnojme ocíoaeMbie aoKyMeHTajibHbie nc- 
TOHHHKH. 

HiaK, b K)pncnpyncHunn ecTb mhoto sneMeHTOB b Buae norormn, 
KOHCTpyKnnn, ([h-ikhum, rnnoTe3, cõJinxaioLUHX ee c MeTa(J)H3HKOH. 

H CKopee Bcero, nyviaeT CneKTopcKHH, cnepyeT corjiacHTbca c TeM, 
HTO KOHCTpyKTHBHbie (h He TOJIbKO THnOTeTHHeCKHe, HO H <|)HKTHB- 
Hbie) snevicHiBi nrpaioT HCMBÕOKHyK) h ,aa>Ke npeoõjiaaatomyio pojib b 
C 03flaHHH OÕbeKTHBHbIX HCTHH BO MHOTHX HayKaX, H B TOM HHCJie B 
lopHcnpyneHHHH. ,Q,jm topnaHHecKoro Mnpa HeoõxogHMbi HeH3Õex- 
Hbie flJIH OÕJiaCTH KtpHHHHeCKOH MeTa3MnHpHH ropHflHHeCKHe KOHCT- 
pyKHHH. 

5. HejioBeK exceaHeBHO h MHoroKpaTHO BCTynaeT b npocTpaHCTBO 
npaBOBOH peajibHOCTH, nopoíí He oco3HaBaa aaace, hto oh ynacTHHK 
npaBOOTHomeHHH: yTpoM oh eaeT Ha paõoTy h npn stom CTaHOBHTCH 
ynacTHHKOM aoroBopa nepeB03KH, nocemaa ToproBbiH uemp h o6e- 
aaa, oh 3aKjnonaeT aoroBop KynaH-npoaaxH, h aaxe 6pocaa MOHeTy 
3a naniKy KO(J)e b aBTOMaT, oh 3aKjnonaeT KOHKaioacHTHbiH aoroBop. 
B HenocpencTBeHHbix omymeHHax sto BxoxaeHHe b npocTpaHCTBO 
npaBOBOH peajibHOCTH neaoBeicoM He ocMbicaHBaeTca. B stom aaa 
oõbiKHOBeHHoro neaoBexa h HeT ocoõoíí Hyaíati. Ho bot lopncTy, h 
ocoõeHHO yneHOMy-iopHCTy, Barao 3HaTb, hto aBaaeTca npeaMeTOM 
K)piicnpy,ieHLiHM, hto OHa n:iy'iaeT. Taico li B3rnaa Ha MHp npaBa — sto 
acneKT (JjHaococjjcKoro ocMbicaeHna npaBa, KOTopbiíí cocTaBaaeT oh- 
TOJioTHHecKyio cyMMy 3H3HHH hhh npaBOByK) OHToaoTHK). 3 to nOHH- 
THe Hcnoab jyeTCH h aapyõoKHbiMit aBTopaMH 1 . 

1 Cm.: Maihofer W. Sein und Recht: Prolegomenazueiner Rechtsontologie. Frank¬ 
furt am Main, 1954. 
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ripaBOBaa ohtojiothh — 3to yneHHe o Miipe npaBa n cfiopMax ero 
cymecTBOBaHHH. IIpaKTHnecKaH OHTOJiornn npaBa npencTaBjraeT co- 
6oíí ee nacTb, BbicTynan CBH3yioinHM 3BeHOM Meacay (J)Hjioco(j3HeH 
npaBa n npaKTnnecKoíí lopncnpyaeHiiHeH. Ilo cym, 3to npnMeHeHne 
(|)HJioco4)CKO-npaBOBbix BbiBOflOB o Mnpe npaBa fljia pemeHHH cjiox- 
Hbix npoõJieM lopncnpyneHnnH, npnneM nopon Tannx cjioxhmx, mo 
KaxeTcn, mo y hhx booõluc HHKonaa He õyaeT pcincHiiM. 

KaK 6bmo noKa3aHO b tji. 1 HacTOHiucH KHnrn, npoõjievta npnponbi 
K)pnnn'iecKoro Mnpa, VHCHGHHe, k KaKoviy mny peajibHOCTH oh thto- 
TeeT, CBH3aHa c THnoM npaBonoHHMaHHH h HBjnuiacb npe3BbinaíÍHO 
nncKyccHOHHOH b eBponeíícKOH (|)HJioco(J)CKO-npaBOBOH JiHTepaType 
XX B. 

OnjiococjDCKO-npaBOBaíi KaTeropnn npaBOBOH peajibHOCTH Hccne- 
HOBanacb C. M. MaKCHMOBbiM Kai< MeTonojiornnecKoe cpencTBO, aneK - 
BaTHoe fljin pa3pemeHnn cjioxHeHinero Bonpoca o Tnne npaBonoHH- 
MaHHH. H3naHHe npe3BbinanHO HHTepecHoíí MOHorpatjiHH MaKCHMOBa 
nBJineTCfl CBHueTejibCTBOM Toro, mo b KOHpe XX b. pempoM ohto- 
jiornnecKO-npaBOBbix npo6.ne\i Ha nocTCOBeTCKOM npocipaHCTBe cra- 
jih YKpaHHa n EejiopyccHH. YKpaHHCKHe n õejiopyccKne yieHbie pa3- 
paõaTbiBaioT noMHMO npaBOBOH peajibHOCTH paajiHOHbie acncKTbi 6bi- 
THH 1 . 

MaKCHMOB, B3rjin,íibi KOToporo npeflCTaBJunoT una Hac Hanõojib- 
ihhh HHTepec, npenJiaraeT pa3JiHnaTb npaBOBVK) peajibHOCTb: 

1) KaK oõbCKTHBHO cymecTBytomMM Mnp npaBa, naHHbiii cyõbeKTy 
Ha npaKTHKe (onbiTe); 

2) KapmHy npaBOBOH peajibHOCTH KaK Mogejib npaBOBOíí peajib- 
hocth, cjiyxcaniyio cpencTBOM no3HaHHH h KOHCTpyHpoBaHHH MHpa 
npaBa. 

Fio MHeHHio MaKCHMOBa, npaBOBan peajibHOCTb flojiacHa Bocnpn- 
HHMaTbcn He KaK BHeniHsni n jih nejioBeKa (cyõbeKTa ee ocMbicjieHHfl) 
neHCTBHTenbHOCTb, a KaK TaKan, b KOTopyio BOBjieneH oh caM b npo- 
necce oõnieHHH c npyraMH ynacTHHKaMH npaBOBOíí xh3hh 2 . 

Oh paajiHMaeT uihpokhh h \'3khh cMbicjibi iiohhthh «npaBOBaa pe- 
ajibHOCTb». B niHpoKOM CMbicjie no;i npaBOBOH peajibHOCTbio noHHMa- 
eTCH bch coBOKynHOdb npaBOBbix (JjeHOMeHOB: npaBOBbix HopM, hh- 
CTHTyTOB, npaBOOTHOineHHH, npaBOBbix KOHnenuHH, HBJieHHÍí npa- 
BOBoro MeHTajiHTeTa h t. h,.; b y3KOM — HMeioTcn b BHny TOjibKO 

1 Cm.: EcuHiyK H. M. HcTopHHecKan peajibHOCTb KaK npeuMeT no3HaHHH. KneB, 
1978; HcKyccTBo: xyaoacecTBeHHafl peajibHOCTb h yTonMH. KneB, 1992; CMupmea P. A. 
ripnpoaa coiiMajibHOH peajibHOCTH: õbiTHe h no3HaHHe. Mhhck, 1991; Bohuhuh B. A. 
MopajibHO-npaBOBaa (j)HJioco(j)Hfl. XapbKOB, 2000. 

2 Cm.: MaKCUMoe C. M. YKa3. coa. C. 147. 
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6a3HCHLie npaBOBbie peajiHH, no OTHomeHHio k KOTopbiM Bce ocTajib- 
Hbie npaBOBbie (jieHOMeHbi OKa3biBaK>Tcn npoH3BO^HbiMH. Toraa noa 
npaBOBon peajibHOCTbK) cjieayeT noHHMaTb hjih npaBOBbie HopMbi, 
hjih npaBOOTHOineHHíi, hjih npaBoco3HaHne. B KOHTeKCTe HHTerpajib- 
Horo npaBonoHHMaHna MaKCHMOB npejuiaraeT HHTerpajibHyio koh- 
nennino npaBOBon peajibHOCTH kbk Mnpa npaBa, KOTopbin KOHCTpyn- 
pyeTCH H3 npaBOBbix (JieHOMeHOB, ynopuaoneHHbix b 3aBHCHMOCTH ot 
OTH omeHHH k 6a3HCHOMy (JieHOMeHy KaK k HeKoeíí «nepBopeajibHOCTH 
npaBa». 

IlpaBOBau peajibHOCTb He npeacTaBJiaeT Kaxyio-To cyõcTaHnno- 
HajibHyio 'lacTb peajibHOCTH, a mbítmctcm jiniiib cnoco6o\i opraHHianmi 
H HHTepnpeTannn onpeaejieHHbix acneKTOB copnajibHoií xh3hh, 6h- 
thh neaoBexa, npnneM HacTOJibKO BaxcHbiM, hto npn ero OTcyTCTBnn 
pacnaaaeTCH Mnp neaoBenecKoro oôliichiih. nosTOMy sto peajibHO cy- 
meCTByiOIHHH MHp, OTJIHHHblíí OT ÕblTHH COÕCTBeHHO COUHajIbHblX 
oõbeKTOB h cyõbeKTOB. Ilpn 3 tom noHHTiic «cymecTByioinHH» He OT- 
BepraeT, a, HaoõopoT, npennojiaraeT, hto mhp npaBa — sto b ocHOBe 
CBoeií Mnp aO-T>Ke hctB oBa hhh, a He cymecTBOBaH hm . M 3to He tojibko 
([ jopNia oõmecTBeHHoro coBHaHHM b ayxe counoaoniMccKoro aeTepviH- 
HH3M3, 3TO OCOÕblH MHp, HMdOHIHH COÕCTBeHHyiO JIOTHKy H CBOH 3a- 
KOHOMepHOCTH, C KOTOpbIMH HCJIbJH He CMHTaTbCH. 

Ohtojiothh npaBa npeacTacT b TaKOM cjiynae KaK npoõacMa yKope- 
HeHHOCTH OÕbCKTMBHbIX KipHJIMHeCKHX HOpM B ÕbITHH MOKiejTOBCie- 
CKoro oõnieHHH. CnepH(|)HHHOCTb ohtojiothh npaBa coctoht b tom, 
HTO 3TO OCOÕblH MOflyC f)bITHM — f)bITHC-JIOJTM<CHCTBOB3H HC. OhTOJIO- 
niMCCKHVI OCHOBaHHeM npaBOBOH peajibHOCTH MBjTHCTCH Bonpoc: MC MV 
OHO o6H3aHO CBOHM npOHCXOXÍHeHHeM? B OTJIHHHe OT OÕbeKTOB OBe- 
mecTBaeHHOíí peajibHOCTH oho B03HHKaeT He b cnjiy k3khx-to npn- 
pOflHblX 3aKOHOB, XOTM OnpejieJTCHHblC o6beKTHBH b[C 3aKOHOMepHOCTH 
b npoHcxoxaeHHH npaBa MoryT 6biTb oÕHapyxeHbi. npeacTaBHTejiH 
HCTopHnecKOH uiKOjibi npaBa paccMaTpHBajin npaBO b KOHTeKCTe pa3- 
bhthh HapoaHoro ayxa. JXnsi npeacTaBHTejieH stoíí HaynHoíí HiKOjibi 
npaBO «HaceaeHO» (Jmklihhmh, (JmKpHeH hbjuiiotcíi ocHOBHbie cy6b- 
eicra npaBa — (J)H3HHecKHe h ropHziHHecKHe JiHpa. B 3tom MHpe, oto- 
pBaHHOM OT OBemeCTBaeHHOÍÍ JKH3HH, KaK B JIOnraeCKOM npOCTpaHCT- 
Be, cymecTByioT HaeajibHbie noHMTHM, oõbeM KOTopbix Moryr nocTHr- 
HyTb TOJIbKO lOpHCTbl, H3bHCH5HOmHeC5I Ha CBOeM 330TepHHeCKOM 
H3biKe. HopMbi npaBa KaK CHCTeMbi viaTc m aT h wec k h x TeopeM BbiBOflH- 
Mbi oh Ha H3 apyroií. 

Ho 3TOT lOpHflHHeCKHH pa3yM He CBHBaH HH C K3KHM OÕbCKTHBHbIM 
33KOHOM — npnpOaHblM HJIH nCHXOJIOTHieCKHM. 
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ripaBO HMeeT npHpony, 6jiH3Kyio k npnpo,ae MopajibHoíí peanbHO- 
CTH, nOSTOMy ropHflHHeCKHÍÍ MHp HBJIfleTCfl He peaJIbHOCTbK) HyBCT- 
BeHHO BocnpHHHMaeMoro MHpa h He mhpom nymeBHbix coctohhhíí, 
a peajibHOCTbK) neoHTOJiomHecKOH, hcbm^hmoh, ho Bce ace HMeromen 
CBOH npOHBJieHHH B BMnHpHHeCKOM MHpe. 

ripaBO npeflCTaBJDieT coõoií ocoõbih pon õhthh, npnneM Hfleajib- 
Horo, cyrb KOToporo coctoht b flOJDKeHCTBOBaHHH, h 3Ta c(|)epa koh- 
CTHTyHpyeT nejioBeKa kbk nejioBeKa. 3 to «õbiTHe» HMeeT CMbicjioBoe 
CTpoeHHe, npn otom cnocoõ cymecTisoBaHHH cmbicjiob hbhhctch Becb- 
Ma MHororoiaHOBbiM. Ohh yKopeHeHbi b 6mthh, h npe>K,ie Bcero b tc- 
jioBenecKOH aeírrejibHOCTH, ho KpoMe toto, ohh onpeuMeHHBaioTCfl b 
neHCTBHHX, b H3biKe, b OTpaaceHHbix h nopo>KHCHHb[x o6pa3ax, B MeTa- 
(jjopax, b CHMBOJiax, b MH(|)ax. CMbicjibi npaBa HaxoíiHT BbipaxeHHe b 
M eHTajibHbix ydaHOBKax, h neax h Teopnnx, b 3HaKOBO-CHMBOjiHne- 
CKOH (|)OpMe HOpM H HHCTHTyTOB, B MCjIOBCMCCKHX .TeMCTBMXIX H OTHO- 
meHHBX, t. e. b pa3JiHHHbix ripoí-nncmnix npaBOBOíí peajibHOCTH 1 . 

Fio MHeHHio MaKCHMOBa, npaBO npencTaBJifleT coõoh egHHCTBO 
HByx MOMeHTOB — CMbicjioBoro h npeuMeTHoro. rio OTHomeHHio k 
npaBOBOíí peajibHOCTH ee CMbicjioBoíí h n pen m ct h o -11 h ct h tv h m o h h bi íi 
(BHyTpeHHHÍÍ H BHeiUHHH) aCneKTbl COOTBeTCTByiOT TpaflHHHOHHOMy 
nejieHHio Ha ecTecTBeHHoe h no3HTHBHoe npaBO 2 . ÜMeHHO hx npoTH- 
BOpeHHBOe eflHHCTBO H COCTaBJineT B C3MOM nepBOM npHÕJIHXeHHH 
dpyKTypy npaBOBOH peanbHOCTH. Taxoft nyajiHCTHnecKoíí TpaKTOBKH 
CTpyKTypbi npaBa npHnepxHBajmcb nopeBOjnouHOHHbie pyccKHe (|w- 
jioco(j3bi npaBa M. A. Hjibhh, B. C. CojioBbeB, A. C. BmeHKO. Fio cy- 
TH, 3TO BBIHB.TCHHe B CTpyKType MHpa npaBa KaK n03HTHBH0-H0pMa- 
thbhoíí JierajibHOCTH, TaK h ecTecTBeHHO-npaBOBOH cnpaBenJiHBOCTH. 
TaKafl n03HUH5I HaXOflHTCH B 0nn03HHHH K O/IHOCTOpOHHe-MOHHCTH- 
necKHM nonxo.aaM, xorja b cooTBeTCTBHH c KOHueniuniMH eciecTBeH- 
Horo npaBa oho paccMaTpHBaeTCH KaK KpHTepnn h Hnean zu m pa3BH- 
THH n03HTHBH0T0 npaBa HJIH B COOTBeTCTBHH C n03HTHBHCTCKHM nOfl- 
xohom — KaK TOJibKO HopMbi no3HTHBHoro npaBa. 

B pycjie HHTerpajibHoií ropHcnpyaeHiiHH MaKCHMOB pa3BHBaeT 
KOHuennHK) CTpyKTypbi npaBOBOíí peajibHOCTH, b paMKax KOTopoií 
ocymecTBJineTCH aHajiH3 nojwpHOH npoTHBonojioxHOCTH ecTecTBeH- 
Horo npaBa h no3HTHBHoro npaBa KaK Hanõojiee oõuihx KaTeropHÍí, 
o(|)opMJunomHX npHHnnnoB õhthíi npaBa. Ha H3biKe perHOHajibHoíí 
OHTOJIOTHH — OHTOJIOTHH npaBa OHH, CHHTaeT 3BTOp, BbipaXaiOT TO, 
HTO Ha H3biKe oõineií ohtojiothh hocht Ha3BaHHe cymHOCTH h cyme- 


1 Cm.: MaKCUMoe C. M. YKa3. coh. C. 161. 

2 TaMxe. C. 163. 
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CTBOBaHHH. Ilo CyTH, 3TO BOnpOC O TOM, K3K OÕLLtaH CHCTeMa ÕbITHH 
HaxoiiHT CBoe Bbipa>KCHiie b CTpyKType npaBOBoro õmthh. PacKpbmaa 
OCHOBHyK) KaTerOpHK) OHTOJIOTHH — «ÕbITHe», O^HOnOpBHKOByH) C Ka- 
TeropHHMH «aeHCTBHTejibHOCTb», «peajibHOCTb», «cymecTBOBaHHe», 
MaKCHMOB nHineT, hto npHMeHHTejibHO k MHpy npaBa npaBOBaa pe- 
ajibHOCTb — 3 to npaBOBon cnocoõ 6 bithh nejioBeKa (nenoBeica KaK 
nacTH MHpa, KOTopaa He HBjmeTca õbithcm, ho oõjiaaaeT õbroieM). 
B cbok) onepeab, b caMOM MHpe npaBa MoryT 6biTb BbiBO/iema pa3Jinn- 
Hbie cnocoõbi ero cymecTBOBaHMH (pa3Jimmbie peajibHOCTH co cbohmh 
cnepníjjHnecKHMH npnHpnnaMH). Bonpoc o tom, KaKoíí H3 hhx hbjih- 
ctcm npnopHTeTHbiM, — 3 to Bonpoc o cyniHOCTii npaBa 1 . 

MaKCHMOB CHHTaeT, hto 3aaa'ia c t py kt yp 11 po b an hh npaBOBon pe- 
ajibHOCTH BbiaBuraeT Ha nepBbin njiaH aHajiH3 KaTeropHÍí cvluhocth n 
cynjecTBOBaHHíi. CymHOCTb npe^cTaBJineT coõoit BHyrpeHHHH (ono- 
cpeaoBaHHbin) njiaH õbitmh b OTJinnne ot BHeniHero (HenocpeacTBCH- 
hoto) njiaHa õbithh, kotopmh BbipaxaeTca KaTeropneíí hbíichmh. OHa 
eCTb TOT CJIOÍÍ ÕbITHH, KOTOpblH paCKpblB3CTCH 3a BMIIHpilTCCKIIM 6bl- 
TneM, BBJifleTCH õojiee ycToímHBbiM, neM nepBbiíí, h BbicTynaeT ray- 
ÕHHHblM OCHOBaHHeM MHpa HBJieHHH (HaJIHHHOTO ÕblTHB). 

CymHOCTb H MB.ICHHC — 3TO THOCeOJIOTHHeCKHe KaTCTOpHH, Bbme- 
jnnomnecH b CBH3H c no3HaBaTejibHbiM OTHomeHHeM cyõbCKTa k 06b- 
eKTy, a cymHOCTb h cymecTBOBaHHe — OHTOjionraecKHe KaTeropnH, 
BbmejimomHeca b cb33h c aHajiH30M caMOUBHxeHHa oõbeKTa 2 . üpo- 
õjieMa cymHOCTH n cymecTBOBaHHH HBJiaeTca npoõJieMoíí jhoõoh co- 
HHajibHon HayKH, BKjnonaa npaBOBeaeHne, r^e aHajiH3y nomiexaT 
oõbeKTbi, pa3BHBaiomneca npn HenocpencTBeHHOM ynacTnn nejioBe- 
Ka. B CB33H c 3 thm B03HHK3I0T Bonpocbi o KanecTBe caMoro cymecr- 
BOBaHna: HBjraeTca jih cymecTBOBaHHe toto hjih hhoto oõbCKTa xaae- 
CTBeHHO nojiHoneHHbiM, flencTBHTejibHbiM, ecjiH He HBjmeTca, to Ha- 
CKOJibKO b 3tom cymecTBOBaHHH peajiH30BaHa, ocymecTBjieHa ero 
CymHOCTb, K3KOBBI B03M0XH0CTH H3MeHeHHH 3TOTO CymeCTBOBaHHH, 
nepcneKTHBbi BbipaxeHHH oõbeKTOM CBoeíí cymHOCTH? 

ripoõJieMa cymecTBOBaHHH — bto npoõJieMa Kaxmoro nejioBeKa, 
KOTopbiH pernaeT, KaK peajiH30BaTb ce6a, KaK CTaTb fleítcTBeHHbiM, 
T. e. CTaTb JIHHHOCTbK). PIpOTHBOpeHHBOCTb cymecTBOBaHHH nejioBeKa 
npoaBjmeTCH b tom, hto b nponecce <J)opMHpoBaHHH jihhhocth Mexmy 
Hep33BHTbIM ÕbITHCM KaK Ha 1 !330VI H 3eHCTBHTC3bHOCTblO KaK 3aBep- 
meHHeM CTaHOBjieHHH npojieraeT cjioxcHbiH i ipouecc n h.t h b nayaji b ho - 

1 Cm.: MaKCUMoe C. //. YKa3. coa. C. 168. 

2 C. H. MaKCHMOB pa3BHBaeT cjieayiomyjo Hfleio A. KaycJíMaHa: peajitHO CTpyKTypa 
npaBa BnepBwe oÕHapyxuBaeTca b ^.bohctbchhocth cymHOCTH h cymecTBOBaHHH npa¬ 
Ba (cm. flaaee b HacToameii rjiaBe). 
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ro 6 mthh. HMeeT MecTO pa3pbiB Mexay HajiHHHbiM cymecTBOBaHHeM 
HHflHBH^yyMa h ero npoexrpieH b nponiJioe h õynymee. B CBoeM 6bi- 
thh nejioBex CTpeMHTca ocymecTBHTb ce6n, peajiH30BaTb cboh cno- 
COÕHOCTH. 

AHajiorHHHbie nponeccbi npoHcxo,n,HT h b MHpe npaBa. üpaBO no 
CBoeMy co^epxaHnio opnemapoBaHO Ha npeo,aojieHHe npemrrcTBHH 
fljia caMopeajiH3annn nenoBexa. H^ee (cymHOCTn) npaBa Toxe npncy- 
m,e CTpeMJieHne k peajiH3apHii nyreivi oõbexTHBHpoBaHHH b HopMax 
no3HTHBHoro npaBa n ocymecTBJieHHio b HopMax npaBOMepHoro no- 
BeaeHHH cyõbeKTOB npaBa. IlpaBO npegcTaBJiaeT coõoii npoexpHio 
õbiTua caMoro nejiOBexa. 

BejioBenecKaa .tghtcji bhoctb cojiepxHT b ce6e xax peajibHbie, Tax n 
naeajibHbie acneKTbi. IlpaBO — sto npeHMymecTBeHHO naeajibHbie 
npe^MeT n (jjopMa aeaTejibHOCTH. B Mupe npaBa axpeHT aejiaeTca Ha 
(JjopMe, a He Ha MaTepHH. ^jhi MHpa npaBa oaeHb BaxHbi chmbojim, 
KOTopbie hbjiíhotch \iaTcpnen npeajibHOM ([)opMbi. 

OõpaTHB BHHMaHHe Ha to, hto CTpyKTypa npaBOBOH peajibHOCTH b 
OHT oaoraaecKOM acnexTe npeflCTaBaaeT coõon npoTHBopeanBoe 
e^HHCTBO (aya.TH3\i) ecTecTBeHHoro h no3HTHBHoro npaBa, MaKCHMOB 
no.iaepKHBacT, hto peajibHoe, hjih aeHCTBHTejibHoe, npaBO ecTb ejiHH- 
ctbo cnpaBe^aHBOCTH, cocTaBjunoineii ero npeuMeTHO-HHCTHTypHO- 
HaJIbHyiO (t)Op\iy. FIoSTOMy HCOÕXO/IMMblMM yCJIOBHHMH HCHCTBHTeJIb- 
hocth npaBa hbjihiotch xax cnpaBe,aJiHBOCTb, Tax n no3HTHBHOCTb. 
B caMOM noHaTHH npaBa Heo6xo/iHMO npHcyTCTByeT momcht hcthh- 
hocth, xoTopaa ecTb coíífloc» npaBa — naeajibHaa CTpyxTypa, Bbipa- 
xaiomaa ero cvuihoctb. 

MaxcHMOB ncnoab3yeT MeTo^oaornaecxHH npnHiinn njnopajiH3- 
Ma. riaK)pajiH3M He 03HaaaeT hhcto BHeniHee sxjiexTHaecxoe coe^H- 
HeHHe paaawiHbix ripm-munoB h sjieMeHTOB, a npeanojiaraeT hx MeTO- 
flOJioraqecxoe ynopa.aoMHBaHnc Ha ocHOBe npeacTaBacHiiii o CTpyxTy- 
pe npaBOBOH peajibHOCTH. Oh no3BoaaeT pacxpbiTb He Tojibxo 
CTaTHxy, Ho h ^HHaMHxy npaBOBOH peajibHOCTH xax nponecca cTaHOB- 
jichmm npaBa h ero TeopeTHaecxoro Bocnpon iBejieHiiH b pa3BepTbiBa- 
hhh c[)HJiococ|3cxo-npaBOBbix xaTeropHÍí ot aõcTpaxTHbix onpeaejie- 
hhh cymHOCTH npaBa ^o Bce 6ojiee xoHxpeTHbix h coaepxaTejibHbix 
onpejiejieHHH (JiopM ero cymecTBOBaHHH. 

B xanecTBe Bejiymero MCTopojiornnecKoro ocHOBaHHH npefljiarae- 
Mbiíi aBTopoM nojixofl BXjnonaeT npnHpHn npoTHBopenHH, xoTopbm 
no3Bo.iHeT ocyniecTBJMTb aHajiH3 npaBa xax aBTOHOMHOH caMopa3BH- 
BaKimencH cncTeMbi, hctohhhxom c a \i o p ai b hthm xoTopon bbjihk)tch 
HM eHHO npOTHBOpeHHH npaBOBOH peajibHOCTH. 3 tH npOTHBOpeHHH 
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B03HHKai0T b pe3yjibTaTe B3an\i(),acMCTBna pauimiHbix ctopoh npaBO- 
BOH peajibHOCTH. 

McXOJIH H3 H3ÕpaHHbIX \1 CTOJIOJ1OTHHeCK HX OCHOBaHHH, MaKCHMOB 
Bbiae.aneT cjieayioiiiHe cjioh (ypoBHH) npaBOBOíí peajibHOCTH hjih (|)op- 
Mbi «õbiTHH» npaBa: 

a) Mnp nnen: nnen npaBa; 

6) MHp 3H3KOBbIX <|)OpM: npaBOBbie HOpMbI H 3aKOHbi; 

b) Mnp B3aHMOfleíícTBnH Mexmy connajibHbiMH cyõbeKTaMn: npa- 
BOBaa acH3Hb. 

ílaHHoe nejieHne TpaannnoHHO n b pejioM aHajiornnHO aejieHHK) 
Ha TaKHe (|)opvibi 6 bitmí-i npaBa, kbk npaBoco3HaHne, npaBOBbie HopMbi 
n npaBOOTHomeHnn, enHHCTBO KOTopbix npeflCTaBJineT coõoíí npaBO 
(b HHTerpajibHbix KOHpennnnx npaBa). B pe3yjibTaTe MaKCHMOB noji- 
BOflHT HHTaTejiH k JierKO 'iHTaeMoviy Bbmoay: npaBO — sto h ecTb npa- 
BOBan peajibHOCTb, a npaBOBan peajibHOCTb npejicTaBjnieT coõon npa¬ 
BO. K coacajieHHK), aBTop He OTBCiaeT Ha eciecTBeHHO bo3hhK aK)iiniii 
Bonpoc: ecjiH npaBO — sto npaBOBan peajibHOCTb, to 3aneM HyxHO 
MHOXHTb noHBTim? MHorne BbinycKHHKH kipujiumcckhx By30B, nojiy- 
nnBmne cnepnajibHOCTb npaBOBe^a, CKopee Bcero, yziHBHTCn, y3HaB, 
mo ohh n3ynajin npaBOByio peajibHOCTb. 

O^Haxo npoflOJDKHM H3JioxeHne KOHnenuHH MaKCHMOBa. Bcn 
MHorocjioHHan (TOHHee, TpexcjionHafl) peajibHOCTb CBiobiBaeTCíi b 
enHHyio (snneTHnecKyio) CTpyierypy co3HaHHH, KOTopan n 3anaeT 
«npaBOBoe» KanecTBO BceM cjiohm hjih (|)op\tavt npaBOBoro õbitiih. Kax- 
Hbrií H3 3 thx cjioeB HaxoflHT CBoe OTpaxeHne b cooTBeTCTBytomnx <\)w- 
jiocotjacKO-npaBOBbix KOHpennnnx (hjih THnax npaBonoHHMaHHn). 
M/ich npaBa OTpaxcaeTca b TeopHHX ecTecTBeHHoro npaBa; HopMbi npa¬ 
Ba — b npaBOBOM no3HTHBH3Me; MHp BianMojiencTBHM Mexcuy cyõbeK- 
T3MH — 3TO nOrpaHHHHblH CJIOH, B KOTOpOM npaBO, no BbipaXeHHK) 
aBTopa, KaK 6bi «3aTyxaeT», nepexojw b mhp connajibHOH peajibHOCTH. 
OnHOBpeMeHHO 3 tot Mnp ynacTBycT b (|)opMHpoBaHHH npaBa. 

CTaTHHecKHÍí acneKT aHajiH3a CTpyKTypbi npaBOBOíí peajibHOCTH 
MaKCHMOB nonojiHíieT niiHaMiBiecKHM. HcjraeTcsi sto hjih toto, 'itoõbi 
npocjieflHTb npopecc caMopa3BHTHH npaBa (b CHJiy npoTHBopennH, 
o KOTopbix injia pcib Bbinie), paBBepTbmaHMH ero cymHOCTH 'iepei: 

a) a6cTpaKTHO-o6niHe onpejiejieHHH (npaBOBbie njieH h npHH- 
nnnbi); 

6) KOHKpeTHO-oõiune onpejtejieHHH (HopMbi no3HTHBHoro npaBa); 

b) MaTepnajibHO-KOHKpeTHbie onpenejieHHH (cyzieÕHbie h HHbie 
npaBonpiiMeHHTejibHbie pemeHHH); 

r) copHajibHO-npeflMeTHoe BonjiomeHHe b noBegeHHH cyõbeKTOB 
npaBa. 
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ripH 3 tom KaxuLiH ypoBeHb (í[)opM) «6 hth5i» npaBa n pcacTaba mct 
co6om 6ojiee KOHKpeTHyio no coaepxaHHio ero (f)opM\\ õóabinyio aen- 
CTBHTejiBHOCTL npaBa, 6ojiee nojmoe ero õbiTne. 

A. Haea npaBa HBJiaeTCH ncxoaHbiM JiornnecKH, ho He OHToaorn- 
necKH nepBbiM ypoBHeM npaBOBoit peajibHOCTH, npeaHa3HaneHne ko- 
Toporo b MacniTaõnpoBaHHH hcthhhocth npaBa. B pa3Hbix npaBOBbix 
KOHnennníix, y pa3Hbix yneHbix 3 tot KOMnoHeHT noaynaeT pa3Hbie 
oõo3HaHeHna: ecTecTBeHHoe npaBO, neHHOCTHO-CMbicjioBoe aapo 
npaBoco3HaHHíi, npaBOBon Jioroc n t. a. 

Fio MHeHHio MaKCHMOBa, npaBOBaa naea ecTb aaHHOCTb Hainero 
co3HaHHn, BbipaxaioniaH b caMOM oõineM njiaHe momcht aoaaccHCTBO- 
BaHHH. Ha3Ha'ieHiic naen npaBa 3aKjnonaeTCH b tom, htoõm cayxHTb 
ocHOBaHneM n KpnTepneM opemcn cymecTByioinero npaBonopaaKa. 
OaHaKO CBoe Ha3HaneHne OHa MoaceT BbinojiHHTb Jinnib b tom cjiynae, 
ecjin oõaaaaeT aeiícTBHTeabHOCTbio. Ilpn 3 tom noa aeíícTBHTeabHO- 
CTbio noHHMaeTCíi (k3k y T. A. HaHenniBHjra 1 ) Bce to, hto aaHO Kax 
onpeaeaemíaa 3HannMOCTb, n to, mto oaHOBpcMCHHO aencTBycT. Maca 
npaBa b OTjinnne ot naeit no3HTHBHoro npaBa oõaaaaeT jinnib noTeH- 
nnajibHon aeíicTBMTeabHOCTbK), ho 3Ta noTeHpnajibHOCTb ctojib cyme- 
CTBeHHa, hto aaaaeT ae üct b iiTeab hoct b, a caeaoBaTeabHO, HopMaTHB- 
Hyio cnay no3HTHBHOMy npaBy, KOTopoe npcacTaBaaeT coõoíí onpea- 
MenHBaHHe, peajiH3annio naen npaBa. 

Haea npaBa oõaaaaeT KaaecTBOM aencTBna He aKTyaabHO, a annib 
noTeHnnajibHO, Kax «npeTeH3na Ha ocymecTBaeHHe», t. e. CTpeMHTca 
ocymecTBHTbCH b cymcvi, (jiaKTnaecKOM 6 bitu n. 

11oa ocymecTBaeHneM, caeaya cao/KiiBiiienca b Teopnn npaBa Tpa- 
aniuiii, aBTop noHHMaeT aocTuxeHne npaBOM cBoen nean, «orna oho 
npnoõpeTaeT Hanõoaee pa3BHTyio n KOHKpeTHyio (|)opMy CBoero õbi- 
th a nyTeM nepexoaa b HHyio peaabHOCTb — peaabHOCTb connaabHon 
XH3HH. 

KpnTHnecKH oneHHBaa sth paccyxaeHna, oõpaTHM BHHMaHne Ha 
to, hto CHanaaa, onncbiBaa ypoBHH nan (J)opMbi õmthh npaBa, Max- 
chmob ynoMHHaeT npaBOBbie naen n npnHunnbi (bo MHOxecTBeHHOM 
ancae), ho b nocneavaoineM stot ypoBeHb >khíhh npaBa peaynnpyeTCH 
ao oaHoíí npaBOBOíí naen, xoTopaa HanoMHHaeT «ocHOBHyio HopMy» y 
KeabJCHa. Taxon noaxoa CHnxaeT JHaaiiMOCTb npaBOBbix, ocoõchho 
KOHCTHTynnoHHO-npaBOBbix, npHHnnnoB, b OTHomeHnn KOTopwx 
Bpaa an moxho yrBepacaaTb, hto ohh «oõaaaaioT annib noTeHnnaab- 

1 Cm.: HaHeúmeuAU L A. a,eftcTBHTejibHOCTb npaBa n onbiT oSocHOBamra HopMa- 
THBHblX aKTOB. TÕHJIHCH, 1987. C. 14. 
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HOH ,TC H CT B H TC.T b H OCT b K) », H «He ofbiajiaiOT KaaCCTBOM aCMCTBMM aKTy- 
aabHO». 

B. Btopoh ypoBeHb npaBOBOü peajibHOCTH — sto mhp 3HaKOBbix 
(J)OpM, CHCTeMa ropHaHHeCKHX HOpM, II03HTHBH0e npaBO — TO, HTO B 
TeopHH npaBa aociaTOHHO jiannaapHO BbipaacaeTca b noHUTHH «nc- 
tohhhkm ((|)op\ibi) npaBa». 

Eca h Maca npaBa He HMeeT BpeMeHHbix napaMeTpoB, to HopMa no- 
3HTHBHoro npaBa HMeeT Hanajio bo BpeMeHH. MaKCHMOB ncnojib3yeT 
yõeanTeabHoe cpaBHeHne — o6pa3: «IloaoÕHO TOMy, KaK b KapTHHe 
acTeTHHecKan naen HaxoanT CBoe BorniomeHne, tbk n h aea npaBa b 
no3HTHBHOM npaBe npnoõpeTaeT aeíicTByiomee npaBOBoe cogepxa- 
HHe» 1 . rio3HTHBHoe npaBO — 3 to aKTyaan3an;HH h KOHKpeTH3annn 
npaBOBbix npnHpnnoB, mar Ha nyTH k KOHKpeTHOMy npaBy, ho He 
npaBO bo Bceíí ero noaHOTe. 3 to CBoero poaa «3acTbiBmee npaBO», 
npaBO Ha onpeaeaeHHOM 3Tane ero CTaHOBJieHnn. noacHmi CBoe on- 
pcaeaeHne «3acTbiBinee», aBTop nnmeT, hto 3bkoh ecTb oõmaa HopMa 
jyw MHOxcecTBa B03M0)KHbix cayaaeii h cymecTByeT oh KaK cyameHHe o 
aoaxHOM. OnocpeayiomHM 3 bchom npn nepexoae ot naen npaBa k 
no3HTHBHOMy npaBy BbicTynaeT nponecc npaBOTBopnecTBa. OaHaKO, 
KaK 3aMenaeT MaKCHMOB, bojih BjiacTH — Jinmb pe3yjibTnpyiomHH 
(JjaKTop npaBoo6pa30BaHHB, KOTopbin HenocpeacTBeHHO coeanHneT 
(jDopMy n MaTepmo npaBa, BbicTynaioniHX KaK naen npaBa (npnHnnn 
cnpaBenJiHBOCTn) n peajibHbie (JiaKTHHecKne oõmecTBeHHbie ycjioBHH 
(BbipaxaiomHecH b npaBe 'iepcb noHHTim «noTpeÕHOCTb», «HHTepec»), 
b npaBOBOM coiiepxaHHH. Hmchho paBHoaencTBne npnHnnnoB cnpa- 
BeUJIHBOCTM H (|)ÍIKTMMGCKHX yCJIOBHÍÍ, KOTOpbie OnpCYie.imOT B03M0X- 
HOCTb peajiH3annn cnpaBe^JiHBOCTH b aaHHbix ncTopnnecKnx ycjioBH- 
hx, h (tiopMnpycT co.aep/KaHHC no3HTHBHoro npaBa. FIo3TO\iy nponecc 
iipaBoo6pa3oiiaHHH nacro He snumeTCH acayKTn bh ri\i nponeccovi koh- 
KpeTH3an;HH naen npaBa, sto pa3HOHanpaBJieHHbiíí aegyKTHBHO-HH- 
ayKTHBHbiíí nponecc. 

3aKOHoaaTejib npnHHMaeT 3bkoh Ha ocHOBe neHHOCTHoro peme- 
hhh, b KOTopoM nepenjieTaioTCH TpeõoBaHnn cripaBeanniiocTn n nene- 
coo6pa3Hoc™. HpyrHM Tpe6oBaHne\i npn coBaamni 3aKOHa mbjthctch 
HCTopnHHOCTb, t. e. HeoõxoflHMOCTb yneTa connajibHbix HHTepecoB. 
TpeõoBaHMC yncTa peajibHbix >KH3HCHHb[x ycnoisnií yKa3bmaeT Ha Tec- 
Hyio CBH3b npaBa c XH3Hbio. TaKoe coneTaHne cnpaBe/uuiBOCTn n ne- 
jiecoo6pa3Hoc™ aBjraeTCfl BecbMa cjioxhhm KaK b hhcto TexHnne- 
ckom njiaHe (n6o HeaerKO coe/uiHiiTb n 3aBeT, n 3anpeT), tbk h b naa- 
He BJiHnHHn HajiHHHbix counajibHbix ycjioBHÍí. flosTOMy Bceraa 


1 MaKCUMoe C. M. YKa3. coh. C. 182. 
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B03HHKaeT npoõJieMa CBH3H ecTecTBeHHoro h no3HTHBHoro npaBa KaK 
npoõJieMa HecoBnaaemtH cymHOCTH n cymccTBOBaH na npaBa. 

OxaaBaa aojixHoe aBTopy, a He Mory He oõpaTHTb bhh m a h na Ha to, 
hto Mexcay nepBbiM h btophm ypoBHHMH npaBOBOH peajibHOCTH bo3- 
HHKaeT oflHO, rjix npaKTHnecKoíí lopHcnpyaeHnnH, bo3moxho, caMoe 
BaxHoe npoTHBopenHe. 3to HecooTBeTCTBHe Meacay ayxoM 3aKOHa n 
ero 6yKBOíí, pacxoacaeHHe b HHTepnpeTannn topna h aec ko tí chmbojih- 
kh (b BH^e ocoõbix lopnflHnecKHX noHHTHH, (J)HKnHH, npe3yMnnHÍí) 
pa3JiHHHbiMH npaBonpHMeHHTejwMH. 3Ta npoõJieMa B03HHKaeT b CHJiy 
Toro, hto TBopen 3aKOHa eflHHHneH, a bot npaBonpHMeHHTejieH — 
MHOxecTBO. rio3TOMy b npaBOBOH peajibHOCTH, b OTHomeHnax \iea<,ay 
ee nepBbiM h btophm ypoiiHa m h , npoaBaaeTca VHMBepcaabHaa ncTHHa 
BejiHKoro nosTa «mbicjib napeacHHaa ecTb Jioacb». 

B. Cjie^yioniHH ypoBeHb npaBOBOH peajibHOCTH — sto mhp B3an- 
MOCBfl3eíí b coiinyMe. riponecc copnajibHbix B3aHMoaeiícTBHH coot- 
BeTCTByeT Tai<oti CTaami b >kmbhh npaBa, KaK ocymecTBJieHHe, peajin- 
3anna (cyõbeKTHBHoro) npaBa. Ha 3toíí CTa^nn Hflea npaBa HaxognT 
CBoe ocymecTBJieHne h OKa3biBaeT BJinaHne Ha XH3Hb. OopMolí tbko- 
ro ocymecTBJieHHH HBjiHeTca npaBOMepHoe noBeaeHne. Ccbuiaacb Ha 
A. Kay<|)MaHa, MaKCHMOB nonaraeT, hto npaBO — 3to He to, hto co- 
flepxHTca b HopMax, He aõcTpaKTHaa cxeMa npaBHJibHoro aeíícTBHH, 
3to caMO npaBHJibHoe aeiiCTBHe h npaBHjibHoe pemeHHe b KOHKpeT- 
HOH CHTyanHH. 

3to naea Oomh Akbhhckoto: b CBoeíí cymHOCTH npaBO — 3 to 
« coõcTBeHHO cnpaBe^JiHBoe aeno». 

MMeHHO 3tot TpeTHÍí ypoBeHb (npaBOOTHomeHna) npeBpamaeT 
aeíícTBnTejibHOCTb npaBa b (JtaKTHHecKyio aencTBHTejibHOCTb. npaBO- 
Baa peanbHOCTb, no mhchhk) MaKCHMOBa, õyyieT oTcyrcTBOBaTb ao Tex 
nop, nona CTopoHaMH npaBOOTHomeHHÍí He CTaHyr peajibHbie jihhho- 
cth hjih no KpaHHeíi Mepe nona peajibHbie jihhhocth He npH3HaioT aaa 
ce6a 3HaHeHiie noaoÕHbix npaBOBbix OTHomeHHH 1 . 

AHajiH3 CTpyKTypbi npaBOBOít peajibHOCTH npnBeji aBTopa k cjie- 
aytomcMy BbiBoay: He 3aKOH aiutacTca Hanõojiee nojiHoíí 4)opMoíí bh- 
paxeHHH npaBa. üpaBO He HaxoflHTca b totobom BHae b 3aKOHe, H3 
KOToporo MoxeT 6biTb HenocpeacTBCHHO H3BJieHeHO. Ho npn 3tom 3a- 
koh He HBjiaeTca HcoõaaaTeabHOH peKOMCHaaiinetí aaa cyabH. Hanpo- 
THB, cyflba CBH3aH HMdOIHHM CHJiy 33KOHOM. Ho 33KOH aOJDKeH ÕbITb 
cooTHeceH c npn3HaHHbiMH b aaHHOM oõmecTBe npnHUHnaMH cnpa- 
BeanHBOCTH, c npHpoaoíí Bemeíí, t. e. co cnpaBeaJiHBOCTbio b koh- 
KpeTHOíí CHTyapnn. nosTOMy MeToabi Kaxaoro KOHKpeTHoro cyae6- 


1 Cm.: Mükcumob C. M. YKa3. coh. C. 185. 
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Horo pCLLICHHH, K3K H MCTO/lbl n03HTHBH0r0 3aKOHOHaTeJIbCTBa, TaiOKC 
fleayKTHBHO-HHflyKTHBHbl. FIpaBO eCTb TO, HTO B03HHKaeT H3 3aKOHa B 
nponecce npaBocyflHH, a He tojibko to, Ha ocHOBe nero npHHHMaeTCH 
3aKOH. Haea npaBa BbicTynaeT JiomHecKH nepBHHHbiM sjieMeHTOM, 
HeHCTBHTeJIbHblM OCHOBaHHeM npaBa, OflHaKO OHTOJIOTHHeCKH nep¬ 
BHHHbiM, K3K CHHTaeT MaKCHMOB, BbICTynaeT npaBO B KOHKpeTHOH 
CHTyapHH 1 . 

Mt3k, npaBO c pa3JiHHHOíí CTeneHbio kohkpcthocth peaniiivcTCH n 
b npHHunnax cnpaBenJiHBOCTH (nnee npaBa), n b 3aKOHe, n b npaBO- 
MepHOM noBefleHHH, n b cyaeÕHOM pemeHHH. ripn stom Kaxuoe npa- 
BOBoe pemeHne hbhhctch ycnexoM He CflHoro 3aKOHOflaTejiH hjih aaxe 
cynbH, 3to TBopnecKoe pemeHne, b kotopom npnHHMaioT ynacTne 
Bce — n 3aKOHOflaTejib, n cyzibH, n npe^cTaBHTejib ncnojiHHTejibHon 
BJiaCTH, H OÕblHHblH TpaXmaHHH. Bce OHH — yHaCTHHKH npaBOBOÍÍ 
KOMMyHHKannn, oõbeanHeHHbie npaBOBbiM btocom, bo3hhkihhm Ha 
ocHOBe ciJiopMHpoBaBHierocH b flaHHbix couHajibHO-KyjibTypHbix yc- 
jiobhhx o6pa3a npaBa, ripaBonomiviaHiia. 

3Ta Moaejib npaBa ktk nejiocTHaa npaBOBan peajibHOCTb, KaK koh- 
KpeTH3aiiHíi coaepxaHHH npaBa, ocymecTBJiHeMaH Ha pa3JiHHHbix 
ypoBHHX, CHHTaeT MaKCHMOB, 6ojiee aneKBaTHa coBpeMeHHOMy npa- 
BOBOMy rocyuapcTBy, neM Mogejib npaBa KaK coBOKynHOCTH HopM. 

Abtop OTMenaeT, hto ero <|)HJioco(|)CKaH KOHpenHHH npaBOBOH pe- 
ajibHOCTH BecbMa 6jiH3Ka k)ph,thhcckoh Teopnn MexaHH3Ma npaBOBO- 
ro peryjinpoBaHHH, co3flaHHOH ycHJiHHMH C. C. AneKceeBa, c toh 
jiHinb pa3HHneíí, hto npaBOM cneayeT CHHTaTb He ohhh TOjibKO npaBO- 
Bbie HopMbi, a HeKoe CTaHOBHiueecH pejioe, peryjrapyiomee noBeneinie 
jiiofleH. IlpHHeM TaKoe nenoe, npn pa3Jio>KeHHH KOToporo Ha 3JieMeH- 
Tbi TcpneTCH ero CHCTeMHoe KanecTBO. 

B xoiie CBoero craHOBJieHHH oho ocymecTBJiaeTCH Ha Tpex ypoBHHx: 

1) npiiHiiHnbi cnpaBe,a;jiHBOCTH (m/ich npaBa); 

2) no3HTHBHbiH 33KOH (peajiH3auHH nzieH npaBa); 

3) pemeHHe h noBe^eHHe b KOHKpeTHOH CHTyapHH (ocymecTBJie- 
Hne Hnen npaBa). 

ripn 3 tom i<a>K,ibiü npenbinymHM ypoBeHb 3anaeT o6H3yfomyto CHJiy 
nocjieayioineMy, ho Kaxcabin nocjienyioniHH ecTb 6ojiee BbicoKan era- 
Hhh b pa3BepTbiBaHHH npaBOBoro conepxaHHH, ero õójibinaa KOHKpeT- 
HOCTb. 

Bbh/iv ocoõoro HHTejuieKTyajibHoro h ncnxHHecKH-BOjieBoro HaKa- 
Jia B CHTyanHH BbnpCBHHMH H npHHMTHH CyfleÕHOTO pemeHHH, B KOTO- 
poM aKKyMyjinpyioTCH Bce npeamecTByiomHe CTanHH CTaHOBjieHHH 


1 Cm.: MaKCUMoe C. H. YKa3. coh. C. 187. 
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npaBa, oho HBJineTCH npaBOM b Hanõojiee kohkpcthom ero noHHMa- 
HHH. 

Bce sjieMeHTbi npaBOBOíí peajibHOCTH npoHH3aHbi eanHbiM Hana- 
JIOM, OCOÕbIM npaBOBbIM 3TOCOM (cnOCOÕOM MblfflJieHHH H fleHTeJIbHO- 
cth), JiornnecKHH CTpoíí KOToporo npeanojiaraeT TaKne 3jieMeHTbi, 
KaK cyõbeKT npaBa (c npncymnMH eMy cnocoÕHOCTHMn), cncTeMa 
peajiH30BaHHbix b npaBe neHHOCTeíí n hoji >kc hct bo na h h h (Moaejib no- 
BegeHHn), npoflBjunomnxcH 'icper CBH3b npaB n oõs-na hh ocTen. Kax- 
HbiH H3 3 thx 3jieMeHTOB, KaK pe3ioMHpyeT aBTop, pecjjJieKTnpyeT Ha 
apyrae, a 3 to h ecTb Hemo CKa3aHHoe 06 naee npaBa, ero CMbicne npy- 
THM H3BIKOM, ÍI3bIKOM neHHOCTeíí (nfleíl npaBa), flOJDKeHCTBOBaHHa 
(HopMbi npaBa) n KanecTB cyõteKTa n ero b 3a n vion c ií c t b n h c /ipyrnvni 
cyõbCKTaMH npaBa. 

6 . CKopee Bcero, HeT n He MoxeT 6biTb ohhoíí KapTHHbi peajibHO- 
cth npaBa. MHoroo6pa3ne MHeHníí no3BOJiaeT yBnaeTb npaBOByio pe- 
ajibHOCTb c pa3Hbix CTopoH: b a h m o - a m e p n k a h c k o m Mnpe OHa npnoõ- 
peiaeT ohhh o6pa3, b KOHTHHeHTajibHoít EBpone, r,ne npeneaeHTHoe 
npaBO, TBopnMoe cyubaMn, HMeeT ropa3.no MeHbmee 3HaneHne, — 
npyroií o6pa3. 

AMepnKaHCKHH (f)n.Toco()) npaBa n. Illjiar He cjiynaíÍHO npeanaracT 
BBecTH b oõopoT TeopHH npaBa HOBoe noHmne scTeTHKH npaBa 1 . üpn 
3tom oh BKjiaflbiBaeT b rpenecKHií TepMHH aisthetikos (Bocnpnmne, 
nepexHBaHHe) hobbih orreHOK. Llljiar onncbiBaeT noBTopaiourneca 
(J)opMbi, KOTopbie npnHHMaioT o6pa3 co3^aHHa, noHHMaHnn n cymHO- 
cth npaBa. To ecTb oh ncrunonaeT nonbiTKH oÕHapy>KeHHH sneMCHTOB 
KpacoTbi, mo CBoitcTBeHHO oõbiHHO fljifl scTeTHKH. CncTeMaTH3an;nH 
noBTopnroninxcH <|)opM no3BOJiHjia eMy BbMBHTb nerape 3CTeTHKH, b 
npc.iejiax KOTopbix .acncTBycT aMepnKaHCKoe npaBO (scTCTHKa ceTKH, 
3CTemKa 3HeprHH, 3deTHKa nepcneKTHBH3Ma n pa3o6maK)inaa 3cre- 
THKa). Bce ohh, 6e3ycjioBHO, HMeioT BaxHbin OHTOjiornnecKníí 3cJo- 
(f)CKT, nocKOJibKy no-pa3HOMy Mone.nipytoT npaBOByio peajibHOCTb KaK 
oõbeKTHBHyio aaHHocTb, cymHocTb, hto-to HaxonnmeecH mecb. KaK 
to, mo mm HMeeM, mm mcm pabMbiiruiHCM, mo nbiTaexicH no3HaTb n b 
CBB3H c TeM, no noBoay nero cnopHM. 

3HaneHne ncnojib30BaHnn npaBOBbix sctcthk b nejinx OHTOJiorHn 
Bbi3biBaeT n noõyxaaeT pa3JinnHbie Bnnbi npotJieccHOHajibHoíí caMO- 
peajiH3apnH iophctob, KOTopbie, b cboio onepeab, mchhiot KapTHHy 
npaBOBOíí peajibHOCTH. Sctcthkh noMoraioT (JiopMHpoBaTb no3HaBa- 

1 Cm.: IUaoz 77. 3cTeTHKa aMepHKaHCKoro npaBa // Pocchííckhh exeroaHHK Teo- 
pnn npaBa. 2010. N° 3. C. 112—181. 
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TejibHBie, 3MOUHOHajibHbie, STHnecKHe h nojiHTnnecKHe HHTepecw, 
UejIH, UeHHOCTH H TpeBOrH [ipO(|)CCCHOHÍL1bHb[X lOpHCTOB. 

He BflaBaacb b aeTajm, ecjin oneHb cxeMaTHHHO nonbrraTbCH noxa- 
3aTb pa3JiHHHbie KapTHHbi npaBOBOíí peajibHOCTH, KOTopbie onncaji 
LLIjiar, OKaxeTca: to, hto oh Ha3biBaeT «bctcthkoh ceTKH», no cyTH 
HBJiaeTCH HanpaBjieHHeM b eBponeíícKOH lopHcnpyaeHHHH, KOTopoe 
reHeTHnecKH cbh 33 ho c HCTopmiecKOH ihkojioíí npaBa n KOTopoe boc- 
npOH3BOflHT TO, MTO OÕOJHaWCHO HaMH K3K KipH^HTCCKHM KOHHemya- 
JIH3M. 3 to TaKoíi acTeTnnecKHH noaxofl k npaBy, Korga ero moxho 
onncaTb, oõpamaacb k o6pa3y ceTKH. B scieTHKe ceTKH Bce nocrpoe- 
HO Ha CHCTeMaTH3aU,HH lOpHflHHeCKHX nOHHTHH, Ha HX fleTaJIbHOH 
KJiaCCH(J)HKaHHH, Ha BbWBJieHHH 06 IHHX nepT H pa3JIHHHH (flOnyCTHM, 
BHflbi floroBopoB h iiejiHKTOB). Flpouecc apoõJieHHH peajibHbix ropH^H- 
necKHX 4>eHOMeHOB npoaojDKaeTca, nona He 6 yaeT aocTHrayra TaHH- 
CTBeHHaH TOHKa, B KOTOpOH npaBO 3ai<aH l IHBaeTCH, H Bce, HTO OCTaeT- 
Cfl, — 3TO Bonpocbl (t)3KTa. 

LLIjiar CHHTaeT, mto «o6pa3 ceTKH» He TOJibKO npnaaeT npaBy npo- 
CTpaHCTBeHHyio <J)opMy, ho h no3BOjraeT npaBOBeay paccMaTpHBaTb 
lOpHHHHeCKHe nOHMTMM K3K MaTepHaJIbHbie OÕbCKTbl. nOHHTIHI CT3HO- 
bhtch MaTepnajibHbiMH oõbCKTaviM, c o ac p >k a m h m h c h b npeaeaax on- 
pcaeaeHHbix rioapajaeaeHiiii, 'lacTcil, noapaaacaoB, KOTopbie cocTaB- 
JMIOT npaBO. 06pa3 ceTKH He npocTO HinaeTCH co3HaTejibHOH KOHiren- 
TyajibHoit CTpaTerneH, sto scTeTHKa: npaBO noHHMaeTca, no3HaeTca 
yace KaK aejiHMoe TaKHM o6pa30M. KaK tojibko c e t k a - c m c t e m ar mb a u m a 
ycTaHOBjieHa, ocHOBHaa pojib cyabH h yneHoro 3aKJHonaeTCH b «npn- 
MeHeHHH npaBa k (JiaKTaM» h «BbicTpaHBaHHH rpaHHp ceTKH» 1 . 

npn TaKOM B3TJi5Hie Ha MHp npaBa, KOTopbiíí OTpaxaeT 3CTeTHKa 
ceTKH, KJironeBOH onepapHeíí HBJiaeTca «npHMeHeHHe npaBa», nocpea- 
ctbom KOToporo npaBonpHMeHHTejib aocTHraeT npaBOBoro pemeHHH, 
npnneM eaHHCTBeHHafl Beipb, KOTopyio ocTaeTca caenaTb cyane a jih 
ero nojiyneHHH, — npocTO HanoxHTb ceTKy ropnaHHecKHX HopM Ha 
(|)aKTbi h H3ynHTb peava bTaTbi. 3 to npaBOBOH KOHuenTyaaH jvi, koto- 
pbiH onucbiBacTCH cy.abCH BepxoBHoro Cyaa CHIA cjieayromHM o6pa- 
30 m: «Koraa 33 koh KoHrpecca b Haaae>KamcM nopa.iKe ocnapiiBaeTca 
b cyaax KaK He cooTBeTCTByiomHH KoHCTHTyuHH, y cyaeÕHoi-i BjiacTH 
rocyaapcTBa ecTb tojibko oaHa oõaaaHHOCTb: coothccth CTaTbio Koh- 
CTHTypHH, KOTopaa npeaniecTByeT ocnapHBaeMOMy 3aKOHy, h pemHTb, 
coBnaaaeT jih c Heíí nocjieflHHH» 2 . 


1 Cm.: IÜAaa 27. Yica3. coa. C. 122. 

2 TaMxce. 
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B 3CTeTHKe ceTKH pojib cynbH BaxHa, nocKOJibKy oh c noMonibio 
npeiieaeHTOB BbicTpaHBaeT ceTKy ropHHHHecKHX HopM. Cyzibíi HeceT 
OTBeTCTBeHHOCTb 3a coxpaHeHHe 6 ecnpo 6 ejibHOCTH, onpe^ejieHHOCTb, 
HenpOTHBOpeHHBOCTb lOpHHHHeCKHX HOpM. OpaHIiy3CKHH (|)HJIOCO<|) 
npaBa n. JlexaHflp b cbhbh c 3thm ,naxe ramei, hto lopncTbi hbjiíhot- 
cn «cõopiiiHKaMH Mycopa», a «npaBO npeflCTaBJifieT coõoít CBajiKy» 1 . 
3aHHMaacb pacnncTKon aBrneBbix KOHiomeH 2 , h cynbH bhcokhx cy- 
Hob, h yieHbie-fopucTbi npwxcwHT b BOCTopr, jiaTaa ceTb, np iimchhh ee 
k HOBbiM JKHTeHCKHM npoõJieMaM. 3 to h ecTb onapoBaHHe npaBa, yno- 
HOÕJieHHoro reoMeTpnH 3 . 

Ctopohhhk scTeTHKH ceTKH paõoTaeT Haa co 3 iiaHHeM npaBa. Mo- 
xeT OKa3aTbcn, hto ero BKJia.ii — HeMHoro npocToíí oxziejiKH ojihoh 
M ajieHbKon neTajin, ho Bce xe oh BbicejcaeT ee b KaMHe, oh — xo3hhh 
CB oero yrjia b ceuce. Oõpa3 npaBa, BbiceneHHoro b KaMHe, no3BOJineT 
CTOpOHHHKy SCTeTHKH CeTKH nOJiaraTb, '[TO CBOHMH pajMbim.TCHHHMH 
H paÕOTaMH OH lipOH iBO.aHT MTO-TO, HTO BbmepXHT HCnbITaHHe BpeMe- 
HeM 4 . 

BaXHO OTMeTMTb, 'ITO B 3CTCTH KC' CeTKH pOJIb CyÕbCKTa npaBa OCTa- 
eTCH BTopocTeneHHon, Ha nepBOM njiaHe Bce-TaKH npaBonpnMeHHTe- 
JIH, 3a60THIHI[CCH O COCTOHHMM CeTKH lOpHHHHeCKHX HOpM, nOJUepXM- 
Baiomnx KjpHflnnecKHH KOHnenTyajiH3M, ero HcripomBopcm boctb. 

B CBH3H C 3THM OÕpaTHM BHHMaHHe Ha BaXHbM HJI3 OHTOJIOrHH 
npaBa momcht. F[pn3HaBafl MHoroo6pa3ne OHTOJiornn npaBa, MHOxe- 
ctbo KapraH (naHopaM) lopHunnecKoro Mnpa, cjieayeT corjiacHTbcn, 
mo b jhoõom cjiynae Ha hhx npncyTCTByioT nocTOHHHbie nepcoHa- 
xn — 3 to cyõbCKTbi npaBa, oõpamaiomnccH b cyn, n cyzibH (n npyrne 
npaBonpHMeHHTejin), pa3pemaiouine lopnannecKHH cnop. B pa3Hbix 
ropnunnecKHX KapTHHax 6 yacT pa3JinnHbiM H3o6paxeHne KpeaTHBHO- 
cth Kax^oro nepcoHaxa, ho caMoe rjiaBHoe — 3 to hx HeH3MeHHoe 
npncyTCTBHe b cnTyannn KOHfjniHKTa. Bot noneMy mm tbk nado 06 - 
pamaeMCM k 4)n.T0C0(|)CK0-iipaB0B0\(y iiohhthk) cyõbeKra npaBa n ero 
aKTHBHOCTH. Ot 3TOrO 3aBHCHT, KaKHM ÕyHCT OHTOJIOrnneCKHH OÕpa3 
npaBa. 

3to H3BeHHbrà juia npaBa Bonpoc: cyabH hojixhh TOJibKO ncKaTb 
npaBO b cem lopnnHnecKHX HopM n npHHpnnoB hjih ohh MoryT TaKxe 
co3aaBaTb npaBO, H3MeHHíi ero? Jljm npaBa, BbicTynaiouiero b o6pa3e 

1 Uht. no: lU/tae 17. YKa3. con. C. 124. 

2 Oõpa3, npefljioaceHHbiH P. XlBopKHHbiM (cm.: ffeopKUH P. O npaBax Bcepbe3. M., 
2004). 

3 Cm.: üljiaa 17. YKa3. con. C. 125. 

4 TaMxce. C. 124. 
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ceTKH, CHHTaeT Llijiar, stot Bonpoc aBJiaeTca scTeTHaecKoíí npoõjie- 
MOÍÍ 1 . 

CeTKa HHepTHa, OHa He flBHxeTca. rioHHMaHHe hjih OTpaxeHHe 
npaBa b TepMHHax cjioacHBmeroca KOHu;enTyajiH3Ma ynaeTca xopomo, 
noxa He B03HHKaeT noTpeÕHOCTb OTo6pa3HTb H3MeHeHHe, hbh/Kchhc b 
npaBe, t. e. onHcaTb npaBO Kax jniHaMHHecKoe aBJieHHe, Koma o6pa3 
ceTKH CTaHOBHTca HeaneKBaTHbiM. 3 to acTeTHHecKaa npoõJieMa, ko- 
TOpaa riOaHMMaCT BHOBb H BHOBb ÕOJiee «CymHOCTHbie» HJIH «nOJIHTH- 
necKHe» Bonpocbi o npaBOMepHOCTH hjih JierHTHMHOCTH TpaHC<|)opMa- 
Hhh npaBa cygaMH. B He\ieiiKO\i ,10i<xp hh aji h3m e (hjih KOHnemya.iii3- 
Me) XIX b. CHHTajiocb, hto H3MeHeHHeM npaBa aojixHa 3aHHMaTbca 
nojiHTHKa npaBa, a He KipucnpyaeHUHH (t. e. oh ochob3h Ha Taõynpo- 
B3HHH 3KTHBHOCTH CyjIbH). 

OTCKyaa mbi \to>Kevi BbmecTH cjienyioiiiHe yM03aKJHoaeHHa: KOHuen- 
TyajiH3M He npH3HaeT hh aKTHBHyio pojib 11panonpn m e hhtcji a — cyzjbH, 
hh KpeaTHBHOCTb cy6b>eKTOB npaBa. PIpaBO, KOHeaHO, H3MeHaeTca, 
Ho 6e3 hx yaacTHa. Ecjih npaBO MeHaeTca cyaoM, to sto naioaorna. 
McTHHHoe npaBO — sto TOJibKO to, 'ito co3flaeTca laKOHoaaTc.icM. Ta- 
KHM 0Õpa30M, 3CTeTHK3 CeTKH — 3TO TO, HTO OÕblHHO Ha3bIBaiOT K>pH- 
HHHeCKHM n03HTHBH3M0M. 

14 Haa B03M0JKHaa OHTOJioraaecKaa KapTHHa MHpa — sto sctcth «a 
3HeprHH, Kor.ia ao mh h h py ki i i ie ií MeTaijiopoH h o6pa30M npaBa ct3ho- 
BHTca SHeprna, a ee npoaBjieHHa — «H3MeHeHHe», «npeo6pa3yiomee 
H3MeHeHHe», «pecjiopMa», «nporpecc» CTaHOBaica rocnoflCTBy kmuhm h 
MOTHB aMH. B 3tom o6pa3e npaBa noHB.iaeTCH KpeaTHBHaa t|)nrypa cy- 
HbH, TBopamero npaBO. Oh HacTOjibKO MorymecTBeHeH, hto P. ,H,Bop- 
khh He cjiyaaíÍHO cpaBHHBaeT ero c repicyjiecoM. 

Cyjiba coiaaeT npcncaeHTbt, h y hhx, b hx HBHaceHHii, ecTb HanpaB- 
jieHHe — ohh npoxo^aT ot o^hoto KOMnjieKca 3MopHOHajibHO oxpa- 
meHHbix npeacTaineHHÜ cyaeH k apyroMy 2 , KaK y njiaHeT hjih Meieo- 
poB ecTb rpaBHTapHa hjih rpaBHTapHOHHaa CHJia. TaKHMH CHjiaMH 
rpaBHTaiiiiii npn co3jiaHHH npeuejieHTOB aBJiaioTca paBHOBejiHKHe 
KOHCTHTyuHOHHbie npiiHHHnbi, KOTopbie BCTynaioT b koh(|)_ihkt apyr c 
HpyroM, bto cTaHOBHTca obcbh.tho npn pa3peiueHHH aeji b cyjie. OjIHa 
CTopoHa b cnope onnpaeTca Ha ojihh KOHCTHTynHOHHbiíí npHHHHn 
(hjih npaBo), apyraa — Ha apyroH. 3 th npHHpHnbi h ocHOBHbie npaBa 
H HBJiaiOTCa BeKTOpaMH, HJIH CHCTeM3MH KOOpjIHHaT, nOpOXJiaiOHIHMH 
BeKTopbi, 3ac|iHKCHpoBaHHbie b npepejieHTe. CyaeÕHaa npaKTHKa Te- 
nepb aBJiaeTca He npocTO HaõopoM npaBOBbix HopM, a npaBOBon ch- 


1 Cm.: IÜAaa n. Yica3. com. C. 129. 

2 Cm .'.fleopKUH P. YKa3. com. 
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JIOÍÍ, fleHCTByiOmeH B COUHaabHOM MHpe. IlOflBJIHeTCH KOCMOHOrHH 
npaBOBoro peajiH3Ma, b kotopom npciieacmbi h 3aKOHbi peKOHCTpyn- 
poBaHbi KaK npHHHHbi li pe3yjibTaTbi, ycjioBHH h nocaeacTBHa 1 . 

ripaBO CTaHOBHTCH «HHTepnpeTHpyeMbiM aeaoM», pe3KO B03pacTa- 
eT pojib TOJiKOBaHHH KaK aKTHBHOH TBopnecKoit fleíuejibHOCTH. 3 ko- 
HOMHHeCKHH aHaJIH3 npaBa, B03HHKIUHH B CUIA Ha nHTaTeJIbHOÍÍ 
noHBe npaBOBoro peajiH3Ma, ocHOBbiBaeTcn Ha yõeacneHHH, hto npa- 
BO — 3TO HOBblH 3KOHOMHHeCKHÍÍ (J)aKTOp, KOTOpblH n03B0JIHeT He- 
yMojiHMo coKpamaTb onepanuoHHbie irsncp>KKM b xoae rpascaaHCKoro 
oõopoTa. ripaBO HanHHaeT 3 kthbho BMeniHBaTbca b JiomKy phhohho- 
ro BocnpoH3BOflCTBa Kaaaopa — XHKca 2 . HeyaHBHTeabHO, hto 3CTe- 
THKa 3HeprHH h ee oõpameHHe k (jjH3HnecKHM o6pa3aM — Macce, Be- 
cy, TOJiHKy, CHJie h np. cnocoõcTByioT copHajibHOH HHxeHepHH h 
(|) yHKLiHOHajiH3My KaK ee 6ojiee aKaaeMmecKOMy BonaomeHHio. Pe- 
rneHHH OTflejibHbix cyaeíí paccMaipHBaioTCfl KaK bo3moxhocth co3- 
aaTb iipennHcaHHM ajin oprammipiH oõmecTBa 3 . 

KaK narneT P. Ilo3Hep: «Ilo cpaBHeHHio co ckpomhoíí h noKopHoir 
paõoTOH dopoHHHKa ceTKH, 3 to BC.Tii'iccTBeHHbiH o6pa3 npaBa» 4 . Ho 
h 3tot o6pa3 Mnpa npaBa TaHT b ce6e onacHOCTH, nocKOJibKy koh- 
(j).THKTyK)Lime cnabí kohctmtvlihoh hbix npnHnnnoB n npaB n kohcth- 
TypHOHHan noanTHKa (fjopMHpyioT npaBO b cmyanHH KOHKpeTHoro 
cyaeÕHoro pemeHnn, TpeõyioT oneHKH n B3BeniHBaHHa hx neHHOCTeir. 
.ÍHjtíi 3CTeTHKH 3HeprHH — 3 to oaHO H3 rocnoacTByiomHX npeacTaB- 
aeHHií o 3aaanax cyaa. 

B CBH3H c 3 thm fflaar BbicKa3biBaeT pna noae3Hbix KpnTnnecKHX 
3aMenaHHH b aapec anõepaabHbix npaBOBbix yneHníí nan, no ero th- 
noaornn, b aapec hopm3thbhoh npaBOBon Mbican, k npcacTa bmtgjimm 
KOT opbix oh othocht I\ XapTa, H. Poa3a, P. /piopiama m ap- 5 K raaB- 
HbiM HeaodaTKaM yKa3aHHbix KOHnennnH oh othocht nonbiTKy cbh- 
3aTb npaBO c noaoacHTeabHbiMH uchhocthmh, npnaaHHe eMy Mopaab- 
hoh OKpacKH h co3aaHHe «poM3HTH3HpoBaHHoro o6pa3a npaBa», KO- 
Topoe, 6yaynn CB33aHHbiM c npeanncaHHeM n 3aniHTOíí «xopomero n 
npaBHabHoro», caMO no ce6e BocnpHHHMaeTca KaK xopomee h npa- 
BnabHoe. LLIaar CTapaeTcn H36eacaTb HaeaaH3an;HH npaBa. B ero koh- 
nenn,HH npaBO npeacTaBaeHO KaK cpeacTBO aocTHxeHHH onpeaeaeH- 
Hbix npaKTHnecKHX neaetí, a He KaKoro-anõo naeaaa o6luc>khthh, oho 

1 Cm.: UIâüz 77. Yica3. co'i. C. 135. 

2 Cm.: TIo3Hep P. SKOHOMMHecKiin aHajiH3 npaBa. CI36., 2004. 

3 Cm.: IIIacis 77. YKa3. con. C. 136. 

4 IIo3Hep P. Yica3. con. 

5 Cm.: CaMoxuHa E. 7 1 ., XapumoHoe JI. A. IlocTMoaepHHCTCKaa HHTepnpeTanHH npa¬ 
Ba Flbepa LUjiara // Pocchhckmh exeroflHHK TeopHH npaBa. 2010. N° 3. C. 10. 




138 


OHTOJiorHH npaBa 


CBH33HO c pemeHueM HacymHbix npoõaeM noBceaHeBHOCTH, a no3TO- 
My .aeHTC.ibHOCTb topncroB mbjthctch cxopee peMecjioM, mcm iickvcct- 
BOM. 

fOpiicTbi, KOTopbie npe^cTaBJiHioT MHp npaBa b 3ctctmkc sHeprnn, 
npnaepxHBaioTCH Jio3yHra «aaBaíÍTe cittTaTb n HbMcpHTb». Ilpn tbkom 
noaxoae, KaK cnnTaeT LLInar, Bce BHyrpeHHe npoTHBopenHBbie 3Hep- 
rnn b npaBOBOíí peajibHOCTH aoaxHbi 6biTb ynTeHbi, onpeaeaeHbi, 
oneHeHbi n H3MeHeHbi, mtoõbi ycTaHOBHTb, KaKan H3 hhx õyacT npeoõ- 
jiaaaTb. YpaBHOBemHBaHne (õaaaHcnpoBaHHe) npe3BbinaHHO pacnpo- 
CTpaHeHO KaK vteToa pcmemiM aea, ocoõchho b Bbicmnx cyaax, n aaxe 
KaK onpenejieHHbffl 3aKOCTeHejibin, HeaHaaeKTHHHbin o6pa3 mbicjih. 
CynbH ypaBHOBemHBaioT cboíí noaxoa ko bccm BHaaM npaBOBbix pe- 
xhmob — MHoro(|)aKTopHbie TecTbi, npotjjHaaKTHHecKne npaBHJia, 
npaBHJia paapcujcHHM aea no cymecTBy n t. a. 1 

Ccbiaaacb Ha MHeHne n. KaHHa n A. T. AaeíÍHHKOBa, lUnar nn- 
meT, hto ypaBHOBemHBaHne, ecan hm 3aoynoTpe6nHTb, MoxeT OKa- 
3aTbcn HaHBHbiM h HeBepHbiM. Ero ycnexn nan HeyaanH bo mhotom 
3aBHCHT OT HHTeaaeKTa KOHKpeTHbIX CyaCM, H 3TOT Cy6beKTHBH3M He 
iio íbojoict noaaraTbca Ha õaaaHcnpoBaHHe npaBOBbix neHHOCTen KaK 
Ha naHaneio. Hmchho cyaba pemaeT, KaKHe neHHOCTH npncoeaHHHTb 
k HHTepecaM, aoBoaaM n oõcTOHTC.ibCTBavi. 3Ta oneHKa mo>kct ciaTb 
TpyaHoíi 3aaaneH, noTOMy hto nacTO õbiBaeT HeacHO, KaK pa3annHbie 
oõcToaTeabCTBa cooTBeTCTByioT oaHOMy h TOMy xe MacniTaõy 2 . Hmch- 
ho nosTOMy pe3yabTaTbi õaaaHCHpoBaHna MoryT OKa3aTbca comhh- 
TeabHblMH. 

CaMOH ycneniHon nonbiTKon HaíÍTH eaHHbin noKa3aTeab peHHO- 
CTeíí b aMepHKaHCKOM npaBe OKa3aaca bkohomhbcckhm aHaaH3 npaBa, 
BocxoaaniHH k yTHanTapn3My H. EemaMa. 3 tot npaBOBOíí KOHnenT 
npeaaaraeT npHBecm Bce neHHOCTH b ctjjepe npaBa k oõnjeMy 3HaMe- 
HaTeaio: noab3e nan aoaaapy. 3 th «eaHHbie BaaioTbi» yTHanTapn3Ma 
npeacTaBaaioT Bce b t3kom CBeTe, hto moxho H3MepnTb KoaHnecTBO 
npon3BoaHMoro aaa neaoBexa cnacTba. 

Ocoõoe BHHMaHne b KOHnennnn LUaara yaeaaeTca nccaeaoBaHnio 
cyõbeKTa npaBa. Oh OTMenaeT, hto b paMKax «HopMaTHBHOíí npaBOBOíí 
MbicnH» (t. e. aHÕepaabHoro HanpaBaeHna b npaBe), npaBOBoro koh- 
nenTyaaH3Ma ((t)opMann3aiiHH) cyõbeicT npaBa HaaeaaeTca t3khmh xa- 
paKTepHCTHKaMH, KaK yHHBepcaabHOCTb, HeínpanbHOCTb, oõbeKTHB- 

1 Cm.: CaMoxuHa E. E, Xapumome JI. A. YKa3. con. C. 137. 

2 Cm.: Aíeinikoff A. T. Constitutional Law in the Age of Balancing // Yale Law 
Journal. 1987. No. 96. P. 943; Kahn P. W. The Court, the Community and the Judi¬ 
cial Balance: The Jurisprudence of Justice Power//Yale Law Journal. 1987. No. 97. P. 1, 
4-5. 
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HOCTb, pa3yMHOCTb H np. OÕJia^aiOmHH TaKHMH xapaKTepHCTHKaMH 
cyõbeKT npaBa, KaK npaBHjio, cnocoõeH Jinuib BocnpnHHMaTb n ope- 
HHBaTb nojiBHBiimecs H3BHe npaBOBbie HopMbi, b co3paHnn KOTopbix 
oh He npHHHMan HHKaKoro ynacTira, t. e. oh ímjraeTcn naccHBHoií (Jdh- 
rypoíí. y LUjiara cyõbeicr npaBa — sto, HanpoTHB, caMOCTomrejibHbiH, 
KpeaTHBHbift cyõbCKT, BKJiioneHHbffl He TOjibKO b npouecc peajiH3anHH 
npaBa, ho h, hto caMoe BaxcHoe, b nponecc ero KOHCTpyHpoBaHHH. 
06pa3 npaBa 4)opMHpyeTca b nepByio onepepb b ncnxHKe Toro hjih 
HH oro cyõbCKTa nop b o 3p e ií c t b h e \i caMbix pa3Hbix (|)ai<Topoii. Mmch- 
ho 3tot o6pa3 npaBa npeponpepejmeT npepcTaBJieHHe cyõbCKTa o xa- 
paKTepe h copepxaHHH npaBOBbix HopM, Ha ocHOBaHHH KOTopbix oh 
CT poHT cboh OTHomeHHa c npyrHMH HJieHaMH oõipecTBa 1 . 

7. BiiepeHHoe M. XaímerrepoM OHTOJioranecKoe pa3jmnHe 6 bithh h 
cyipero aBJiaeica njioipapKon, Ha KOTopoií b XX b. pa3BHBajiacb He- 
MepKaa (J)eHOMeHOJiorHHecKH-3K3HCTeHpHajibHaa (JmjiocoíjmH npaBa. 
Ecjih b KJiaccnnecKOH OHTOJiorHH õbiTue aBJiaeTca ophiim H3 aipnõy- 
tob cymcro, to b ({)>' paa \teHiaab hoíí ohtojiothh Xaííperrepa oho, Ha- 
npoTHB, Jinmb oõycjioBJiHBaeT cymee KaK cyipee 2 . CooTBeTCTBeHHO, He 
npaBOBoe cyipee nopoxpaeT npaBOBoe õbiTne, ho, HaoõopoT, cymee 
MoxeT CTaTb «nogjiHHHO npaBOBbiM» jmmb b ocoõom — npaBOBOM mo- 
pyce 6bmra. 

Mto >kc TaKoe npaBOBon viopyc õbiTHa? Pa3BopanHBaa 3 tot Bonpoc, 
A. Kay(|)\iaH, ophh H3 caMbix H3BecTHbix hcmcpkmx (|)hjioco([)ob npaBa 
BTopoíí nojioBHHbi XX b., (jmpMyjmpyeT OHTOJiornnecKH-npaBOByio 
npoõJieMy cjiepyfoipnM o6pa30M: «KaKyio cymHOCTHyio (|)opMy, KaKyio 
OHTonorwiecKVK) cipyKTypy, KaKyio õbiTHHHyio KOHCTHTynHio HMeeT 
to cymee, KOTopoe mh Ha3bmaeM npaBOM» 3 ? PaccMaTpHBaa npaBO KaK 
cymee, b noncKax OHTOjionraecKOÍi cTpyKTypbi npaBa Kay<|)MaH bo 3- 
BpamaeTca k ochobhoh onno3HpHH b npaBe — ero pejieHmo Ha no3H- 
THBHoe npaBO h ecTecTBeHHoe npaBO, KOTopbie paccMaTpHBaioTca KaK 
HeKHe KpaHHOCTH H neHHOCTb KOTOpbIX COCTOHT JIHmb B TOM, 'ITO OHH 
no3BOJimoT HCKaTb «30JioTyio cepcpMHy». 

^JIH 3TOTO OH npMMCHHeT 03 Hy H3 M03H(|)HKaiiHH OHTOJIOTHHeCKO- 
To pa3jiHHHH Xanperrepa, ocymecTBJieHHyio )K.-n. CapTpoM. Penb 
HpeT o tom, mto Ha ocHOBe pameacHini «6biTne — cymee» <|)paHpy3- 
CKHH (|)[l30C0(f) BB03HT TaKHe IIOHMTHM, KaK «3CCCHPHH — 3K3HCTCH- 
HHH». 11biTaacb HaíÍTH «30JioToe ceMCHiie», Kay(J)MaH npepjiojKHJi Ta- 
Kyio naeio: peajibHO — OHTononmecKaa CTpyKTypa npaBa BnepBbie 

1 Cm.: Cümoxuhü E. E, Xapumome JI. A. YKa3. con. C. 110. 

2 Cm.: Cmoeôa A. B. ApTyp Kay(j)MaH: b noncKax «pejioro» npaBa // Pocchhckhh 
exeroflHHK Teopnn npaBa. 2008. Ne 1. C. 145. 

3 TaMxce. 
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OHTOJiorHH npaBa 


OÕHapyXHBaeTCH B flBOHCTBeHHOCTH CymHOCTM H CymeCTBOBaHHH 
npaBa, b ero ecTecTBeHHOCTH n noanTHBHOCTH 1 . IlpaBOBOH ayajiH3M 
onpc.aenaeTCH hm cjie.nyiomHM o6pa30M: «üoaoÕHO TOMy KaK mcjiobck 
ecTb npoK^e Bcero 'lenoiiCK, Korna ncnxnnecKoe n TejiecHoe aewcTBy- 
K)T BMecTe, tohho T3K xe peajibHoe npaBO ocymecTBJiaeTca nepe3 
flpyr-c-apyroM ecTecTBeHHOCTH n no3HTHBHOCTH» 2 . Oh nojiaraji, hto 
OHTOJiornnecKan cymHOCTb no3HTHBH3Ma yKJiaabiBaeTca b Kjiaccnne- 
CKyK) 4>opMyjinpoBKy CapTpa «cymecTBOBaHne npeaniccTBycT cyiiiHO- 
CTH» 3 . 

B ocHOBe npaBOBoro no3HTHBH3Ma JiexnT npemionTeHne 3K3h- 
CTeHunajibHbix sjieMeHTOB npaBa scceHpnajibHbiM. üpaBOBbie 3a,ziaHH 
HOJÜKHbl pCliiaTBCH KaK ViaTCMaTHMeCKHC 3anaMH. Ho 3TOMy npOTHBHT- 
ca ayxoBHoe, MeTa(J)H3HHecKoe cogepxaHne npaBa. no3TOMy, corjiac- 
Ho K;iy(|)\iaHy, Hejib3a corjiacnTbca c MHeHneM K. Bcprõovia: hcoõxo- 
Hhmo npn3HaBaTb o6a3biBaioniHM n no^jioe 3aKOHHoe npaBO, ecjin 
oho npnHHTO (jwpMajibHO npaBnjibHO. Ho nojiHoe OTpnuaHne npaBO- 
Boro no3HTHBH3Ma KaK npyraa KpaíÍHOCTb Toxe ouihõohho. Henb3a 
CTaBHTb cnpaBeflJiHBOCTb, no^JinHHOCTb hjih coaepxaHne eciecTBeH- 
Horo npaBa, KOTopoe aBTop Ha3biBaeT ecTecTBeHHOCTbio, Bbinie no3H- 
thbhocth, TaK HTO oHa npaKTHaecKH õojiee He nrpaeT pojin 4 . 

noHHTb cyTb KOHnenpHH KaytJ)MaHa noMoraeT o6pa3 sjieKTpnne- 
CKon JiaMnoHKH. Korna npaBO npoaBjiaeT ce6a, «BcnbixnBaeT» KaK 
jiaMnonKa. Tor^a, Korna 3aKOH npnMeHaeica npn pa3pemeHnn koh- 
(Jdjihkthoh lopHflHHecKon CHTyaunn. «3aKOH ecTb Bceoõmaa HopMa 
HJia MHOxecTBa KOHKpeTHbix cjiynaeB, npaBO, HanpoTHB, pa3pemaeT 
nencTBHTejibHyio CHTyannK) aaecb n cennac». «npaBO He ecTb HajiHnne 
HopMbi, He aõcTpaKTHaa cxeMa zuia BepHoro nocTynKa, oho CKopee 
ecTb 3tot npaBHJibHbin nocTynoK jihõo BepHoe pemeHHe b KOHKpeT- 
HOH CHTyaHHH» 5 . 

3aTeM 4 )m.ioc(k|) oõpamaeTca k npoõacMC jiernTHMauHH KaK npaBa, 
TaK h 3aKOHa. ZX_i h jierHTHMauHH npaBa Hcnojib3yioTca TpannnnoHHbie 
Hjih ecTecTBeHHO-npaBOBOíí KOHuenuHH ngen: oho KopeHHTca b ecie- 
CTBeHHOM [lOpHHKC BCLUCH, HBJIfleTCfl OÕbCKTM B H O - H e ()6 XO.T H M b[ M, nO- 
poxaaeTca caMoií npnponon copnajibHon xh3hh, a He aBjiaeica pe- 
3yjIbTaTOM BOJIH K3KOTO-TO 3eMHOTO HJIII BHe3eMHOTO aBTOpHTeTa. 
npaBO ecTb nopa^oK cymero b ero KOHKpemoH nojiHOTe, n oho npn 

1 Cm.: CmoeõaA. B. ApTyp KaycJíMaH: b noHCKax «pejioro» npaBa. C. 145. 

2 TaMxe. C. 146. 

3 Cm.: KaycpMüH A. OHTOJiormecKaH CTpyKTypa npaBa // Pocchhckhh exceroflHHK 
Teopnn npaBa. 2008. N° 1. C. 152. 

4 TaMxe. C. 154. 

5 TaMxe. C. 146. 
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3tom iiejiHKOM h nojiHOCTbio KOHKpeTHO 1 . 3 to ecTecTBeHHoe npaBO He 
MOXeT OÕbCKTMBHO CyiU,eCTBOBaTb, ÕblTMMCTBOBÍlTb 6e3 (|)OpMbI — 6e3 
3aKOHa: «Bce npaBO HMeeT 3aKOH b xanecTBe npejnocbijiKH». FIpaBO- 
Boro pemeHHH He MO*eT õbiTb aaHO 6e3 HopMbi, 6e3 Macimaõa npa- 
BHJibHOCTH. OHTOJiorHHecKH npaBO HMeeT npeHMymecTBO, JioranecxH, 
HanpoTHB, nepiiHbCH 3aKOH 2 . 

C tohkh 3peHMH KayijjMaHa, 06a HcxoflHbix nyHKTa — h npaBOBOH 
no3HTHBH3M, h «nneajiHCTHnecxoe» ecTecTBeHHoe npaBO Bbicxa3bma- 
jih Hemo BepHoe o npaBe, ho b CHjiy CBoeít oahoctopohhocth «npo- 
MaxHBajiHCb» mhmo OHTOJiorHHecKOH CTpyKTypbi npaBa, a nosTOMy He- 
oõxouhmo noicoHMMTb c 3thm npoTHBonocTaBJieHHeM apyr npyry ecie- 
CTBeHHoro h no3HTHBHoro npaBa 3 . 

Bnojme cojiH^apHbi c rocnoflCTBOBaBniHMH b nocjieBoeHHOH Tep- 
MaHHH h BbicKa3aHHbiMH ojhhm H 3 ynHTejieH KayijiMaHa — r. Pafl- 
õpyxoM HfleH: oh 3anojiHneT onno3HHHio Mexyiy npaBOM h 33xohom, 
Mexcuy jiothkoíí, OHTOJioraeíí h axcHOjiorHeft, yxa3breafl, mo 3axoH He 
MOXeT ÕbITb npOH3BOJIbHbIM, OH .TOJOKCH OCHOBbIBaTbCH Ha H3BeCTHOM 
pemeHHH ochobhmx peHHOCTeH, t. e. MopajiH h bonum commune, xo- 
Topbie aaKOHonaTCJib He nocTHraeT, ho npnHHMaeT xax nam-ioe. Cjio- 
bom, b hhctom BHfle noBTopacTca M JBCCTHaH «<|)opMyjia Panõpyxa» 4 . 

Kax BepHO 3aMeTHJi CroBÕa, axcHOJiorHii Bcerga nopoxynaeT bo- 
npoc o cooTBeTCTByiomeH raoceojiorHH. Ecjih 3axoHO,n;aTejib «He no- 
CTHTHeT» MOpajIH H CnpaBeflJIHBOCTH, KOTOpbie flOJDKHbl ÕbITb Kpme- 
pHHMH «3aKOHHOCTH» 3aKOHa, T. e. eTO nOÕpOKa'ieCTBCHHOCTH, TO K3K 
ohh CTaHyr H3BecTHbi Booõnie, npHneM Tax, moõbi co3naTb neTXHH 
«MacniTaõ 3aKOHHOCTH»? Ha 3 tot Bonpoc Kay<J)MaH flaeT BecbMa yx- 
jioHHHBbiH h HeonpeneneHHbiií oTBeT: «3necb ho.t>kch õbiTb /ionymcH 
H3BecTHbiH rHoceojioranecxHH pejimHBH3M». HTax, HanaB c noncxa 
OHTOJiorHHecxoíí CTpyxTypbi npaBa, KaytJiMaH npHxoiiHT x axcHOJio- 
THH 5 . B 3TOM, COÕCTBeHHO, HeT HHHeTO yflHBHTeJIbHOTO. B3aHMOCBH3b 
OHTOJIOTHH H TeOpHH n03HaHHH (THOCeOJIOTHH, 3nHCTeMOJIOTHH) OHe- 
BM.THa. ÜOBO.lbHO HaCTO npOÕJieMaTHXa TeOpHH n03HaHHH MOJXeT co- 
flepxaTbca b (|)HJioco(J)cxo-npaBOBbix xoHpennHux b cxpbiTOM BHfle, 
'lepea <|)opMyjiHpoBaHHe ohtojiothh npaBa, xoTopan M\in.inmiTHO on- 
pe^ejineT He TOJibxo npe^MeTHyio ccjiepy, rpaHHpbi Mnpa npaBa, ho h 
B 03M0JXH0CTH HOJHaHHÍ-l H CaM XapaXTep, ,aH3aÍÍH 3HaHHH. 

1 Cm.: KaycpMüH A. YKa3. coh. C. 146. 

2 TaMxe. 

3 TaM ace. C. 156. 

4 O «(jiopMyjie Paafipyxa» cm.: Padõpyx L YKa3. coh. C. 228. 

5 Cm.: KaycpMüH A. Yjca3. coa. C. 147. 
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OHTOJiorHH npaBa 


CorjiacHO KOHiiennHit Kay(|)MaHa CTaHOBJieHHe npaBa npoHCxoflHT 
b Tpn CTyneHH. üepBafl CTyneHb ecTB ocHOBHan HopMa, nofl kotopoh 
noHHMaeTca He ocHOBHan HopMa T. Kejib3eHa, a eciecTBeHHoe npaBO, 
o6menpH3HaHHbie npaBOBbie npHHpHnbi. BTopaa CTyneHb — sto no- 
3HTHBHoe npaBO, cyMMa 3aKOHOB. TpeTbH — 3 to pemeHHe b KOHKpeT- 
Hon CHTyannn. OKOHnaTejibHoe «npeBpameHne» 3aKOHa b npaBO npo- 
ncxo^HT b cyae. üpn stom cyuba pa3pemaeT nejio He nyTeM hckjhohh- 
TejibHO aenyKpHH, BbiBo^a H3 o6ih;hx HopM no3HTHBHoro npaBa 
pemeHHe no nacTHOMy cjiynaio. B paBHOíí Mepe oxnejibHoe npaBOBoe 
pemeHHe MoxeT 6biTb ocHOBaHO Ha HHayKnnn, nponcTeKaTb H3 npn- 
poflbi Benien, BOBJieneHHbix b KOHKpeTHyio CHTyanHio. TaKHM o6pa- 
30M, 3aKjnonaeT Kay(|)MaH, HMeHHO b npaBocyiiHH BnepBbie H3 3aKOHa 
B03HHKaeT npaBO. Cy,r mumcTca MecTOM, b kotopom npaBO ocymecTB- 
jmeTCH b ero nojiHOTe 1 . 

FlpaBOBOH cymHOCTbio, 3cceHnHeíí b TaKOM cjiynae CTaHoimTCH cy- 
neÕHoe pemeHHe. B 3tom h BcIKjTkviíictch, coraacHO Kay<|)MaHy, ohto- 
.normiecKaH cipyKTypa npaBa. Ilpn 3 tom, kbk ciMTaeT CroBÕa, Kjnone- 
BbiM HBJiHeTCH oõocHOBaHHe «nponeccyajibHOCTH npaBa»: ecjin paHb- 
me npaBO MbicjiHjiocb kbk Henro CTaranHoe (H^efl eciecTBeHHoro 
npaBa, no3HTHBHbiH 33 koh), to Tenepb oho npeflCTaeT nepefl HaMH Kax 
BeHHO B0306H0BJI5H0mHHCH nOHCK BepHOTO pemeHHÍI B KOHKpeTHOH 
CHTyapHH. 

Tax xce, xax y IlJjiara, xax y jnoõoro aBTopa, xoTopbiíí onncbmaeT 
OHTOJiorHHecKyto xapTHHy MHpa npaBa, y Kay(|)\iaHa b ero KOHncniiHH 
B03HHKaeT cyõbeKT npaBa h onHOBpeMeHHO cyõnexT npaBOTBopnecT- 
Ba. Y Kay<J)MaHa TaKHM cyÕBexTOM MoxeT 6biTb Tojibxo tot, kto Ha 
ocHOBe no3HTHBHoro npaBa oÕHapyaarr «BepHoe pemeHHe». B cya;e6- 
hoh npaKTHKe HapHOHajibHbix Bbicmnx cyaoB, b npaKTHKe EBponen- 
CKoro Cyna no npaBaM nenoBexa cymecTByeT Tanoe HBJieHHe, xax cy- 
neÕHoe npH3HaHHe hobbix npaB nejioBexa, HeH3BecTHbix no3HTHBHOMy 
3aKOHOflaTejibCTBy 2 . 

rioHHTHe no3HTHBHOCTH b KOHuenuHH Kay<|)MaHa nojiynaeT ho- 
Bbiíí, 6ojiee TJiyõoKHH CMbicji. Oho He npocTO 03HanaeT, xax nonaraeT 
rocnoflCTByiomaH, yxopeHeHHaa b ho3hthbhctckhx npeflCTaBJieHHHX 
TOHKa 3peHHfl, CBOHCTBO HOpMbI «6bITb yCT3HOBJieHHOH CyÕBeKTOM», 
no3HTHBHOCTb y Hero CKopee npncyrcTBHe, TenecHOCTb óbima npaBa. 
Hhmmh cjioBaMH, no3HTHBHOCTb npaBa 03HanaeT TaKyio Mepy axTya- 
JIH3anHH H KOHKpeTH3apHH eTO CymHOCTH, KOTfla OHO CTaHOBHTCH 

1 Cm.: KayipMaH A. YKa3. coa. C. 147. 

2 noflpoÕHee 06 btom cm. b tji. 3 HacToameii KHHrH. 
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«locTHUHaõejibHHM» 1 . ripH 3 tom MoryT cymecTBOBaTb npaBOBbie Hop- 
Mbl, KOTOpbie XOTÍI H n03HTHBHbI, HO He yCTaHOBJieHbl 3aKOHOM (KaK, 
HanpHMep, npaBO Ha xruibe, KOTopoe B03HHKaeT no (f)pnronbay b aHT- 
jihhckom npaBe, He b cnjiy 3aKOHa, ho b CHJiy usus continuus). BMecTe 
c TeM b 3aKOHe Moryr cymecTBOBaTb Kipii.iiHiecKiie HopMbi HacTOjibKO 
aõcTpaKTHbie h HeonpeaejieHHbie (KaK HeKOTopbie HopMbi o npHHpn- 
nax KOHCTHTyuHOHHoro npaBa) b cbocm ropmiHHecKOM cogepxaHnn, 
HTO C OHTOJIOTHHeCKOH TOHKH 3peHIM OHH He MOryT ÕbITb npH3HaHbi 
no3HTHBHbiM npaBOM. Taicne o6mcyn ot pe6 ji a cm bie b 3aKOHO,iiaTejibCT- 
Be pa3JiHHHbix CTpaH poMaHO-repMaHCKOíí npaBOBOH ceMbH oroBopKH, 
KaK iioõpocoBecTHOCTb, aoõpbie HpaBbi, He hbjhhotch nacTbK) no3H- 
THBHoro npaBa. Ohh npeBpamajoTCH b HopMbi-rapaHTHH TOJibKO no- 
CJie HX KOHKpeTH33HHH nOCpeflCTBOM Cy^eÕHblX pemeHHH HJIH yCH- 
JIHHMH npaBOBOH HayKH. 

C tohkh 3peHHH Kay(J)MaHa, ocHOBHbie npHHUiinbi npaBa caMH no 
ce6e He íibjhhotch npaBOM, ho juih npaBa ohh abjuhotch b coõctbch- 
hom CMbicjie cjioBa ocHOBonojiaraiomHMH 2 3 . OicKxaa, no mhchhio 3bto- 
pa, BnepBbie CTaHOBMTca bh/iho, hto TaKoe npaBOBoe rocyaapcTBO. 
Oho aBJiacTca mcm-to 6ÓJibiHHM, Hexejin 3aKOHHoe rocyaapcTBO. B 3a- 
kohhom rocyaapcTBC rocnoacTByeT aorxia nojiHon HacHTHHHOCTH 3a- 
KOHa h npaBa. B HeM ojihh Jinuib 3aKOHoaaTejib onpeaeJiaeT npaBO. 
B npaBOBOM rocyaapcTBC, HanpoTHB, BbipaõoTaHO cepbe3Hoe yõeatae- 
HHe, hto npaBO ecTb Hemo õojibinee, neM 33 koh, hto bch rocyuapcT- 
BeHHaa BJiacTb aoaxHa neíícTBOBaTb 3aoaHO, moõbi CBepniHTb npaBO. 
H HMeHHO b 3tom CMbicji painc-iemia BJiacTeíí: npn TaKoíí (|)op\ic npa¬ 
Ba b oõmecTBe bchkoíí rocyaapcTBeHHOH BJiacTH 6yayT cooTBeTCTBO- 
BaTb CBOH COÕCTBGHHblC 3aflaHH H (|)yHKUHH’. 

Oa,HHM H3 CaMbIX HHTepeCHbIX BOnpOCOB OHTOJIOrHH npaBa HBJIH- 
eTCH B03M0XH0CTb cymecTBOBaHiia npaBa b KanecTBe cymero n aojix- 
Horo BHe HOpMaTHBHbIX 3KTOB. PcHb HfleT He TOJibKO 06 OTHOCHTeJIb- 
Ho npocTon CHTyannn c npaBOBbiMH oõbinaíiMH, KOTOpbie kohciho xe 
OTHOCHTCH k npaBy, 6y.ayn h kocbchho npn3HaHbi b 3aKOHax. B Tpax- 
aaHCKOM KoaeKce PO hctohhhkom npaBa npn3HaioTCH HannoHajib- 
Hbie oõbinan, oõbinan ToproBoro oõopoTa. Bojiee cjioxhoíí HBjraeTca 
npoõ.icMa npui h a hm a npaB aenoBeKa (b tom nncjie cyaoví), Koraa no- 
3HTHBHbm 33KOH aaHHbie npaBa He npeaycMaTpnBaeT. B n. 1 ct. 55 
KoHCTHTynnn PO CKa3aHO, hto nepenncjieHne b KoHCTHTypnH PO 
OCHOBHbIX npaB H CBOÕOa He flOJIXHO TOJIKOBaTbCH KaK OTpnnaHHe 

1 Cm.: Kay4>MüH A. YKa3. coa. C. 158. 

2 TaMxe. C. 172. 

3 TaMxe. C. 174. 
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hjih yMajieHHe .npyrnx o6menpn3HaHHbix npaB h cboõoa nejioBeica n 
rpaxaaHHHa. To ecTb bo 3 moxho npH3HaHHe apyrax, o6menpn3HaH- 
Hbix npaB h CBOõofl. HayKH KOHCTHTynnoHHoro npaBa n MexmyHa- 
poflHoro npaBa nogcKaxyT, KaK OTjinnnTb o6menpn3HaHHbie npaBa ot 
H eo6menpii3HaHHbix, a 3HannT, Kaicne HenonMeHOBaHHbie b Kohcth- 
Typnn PO npaBa n CBOõoflbi moxho oc[)Hu;HajibHO npn3HaTb, b tom 
nncjie n b cyae. 

Hy, a ecjin penb HfleT o KaKnx-TO ochobhbix npaBax, KOTopbie cy- 
mccTBVK)T Hap^my c o^HpnajibHO npn3HaHHbiMn n 3aKpenjieHHbiMn b 
K oHCTHTyitHH PO, Ho He íiBJiHioTCfl o6menpn3HaHHbiMH? MoryT JIH 
cocTaBJiHTb nacTb 5 bitu m npaBa TaKne npaBa? Moryr jih cymecTBOBaTb 
BHe paMOK KoHCTHTyiiHH PO ocHOBHbie npaBa? 

8. Ha MHorne H3 sthx BonpocoB (ho He Ha Bce) noMoraeT HaíÍTn 
OTBeTM «OiiJioco([)HH npaBa» 3. OexHepa, KOTopbin npeajioxnji nepe- 
ocMbicjiHTb KOHpenpnio ecTecTBeHHoro npaBa, no^BeprayB ee ohto- 
jiorunecKOH cnepn(|)HKaiiHH. 3to TeM 6ojiee HeoõxonnMO, hto rocy- 
napcTBO b Ochobhom 3aKOHe TepMaHHH 1949 r. íibho 3aaBHJio o CBoen 
npnBepaceHHOCTH eciecTBeHHO-npaBOBbiM nnenM. 

no MHeHHio OexHepa, ecTecTBeHHO-npaBOBan npoõJieMa HBJiaeTcn 
KjnoneBbiM BonpocoM (J)hjtoco(J)hh npaBa. Hejib3H He npnBecTH aoica- 
3aiejibCTBa aõcojnoTHOíí 3HannMOCTH BbicniHX npaBOBbix ycTaHOBJie- 
hhh, He npHHyiiHTb ce6n npnMHpHTbcn c co3HaHneM CBoero 6eccn- 
jih n, ynoBjieTBopHBmncb npoH3BOjibHbiM xaparnepoM npaBa h ero 
nOJIHOH OTHOCHTeJIbHOCTbK). 

YõexcaaioniaH cnjia coõcTBeHHoro nepexnBaHHH npaBa aBTopoM 
nejiaeT oneBHflHbiM, mo b npaBe ecTb «mnpoKO pacnpocTpaHeHHbie 
OÕbeKTHBHbie HBJieHHH» 1 . Ho 3Ta OÕbeKTHBHOCTb nOKOHTCH, Tfle OHa 
naHa, He Ha (|)opMajibHOM n 'íctkom nopH/n<c. Pcob 3iiecb imcT cKopee 
06 «H3MeHHHBbix CBH3HX, me nejioBeK oflHOBpeMeHHO cjibimHT h no- 
cjiymeH, me oh npHCjiymnBaeTCH h npnaaeT (|)opMy, b KOTopoíí oh 
CBH 3biBaeT h CBH3aH caM, me oh no3HaeT nopímoK n yupaanHHeT ero... 
Mbi flOJixHbi OTBeprHyrb bchkoc npencTaBjieHne 06 aõcojnoTHOM, He- 
H3MeHHOM, 3acTbiBmeM nopnnKe. Bce xe mm oÕHapyxHBaeM, mo bbi- 
HVXaCHbl npHHHMaTb B paCHeT <)6bC KT11BH VK) BJiaCTb H HaXO/IMTb B Heíí 
HeoTbeMJieMyio imeio ecTecTBeHHoro npaBa, H3 KOTopon OHa b nocTO- 
HHHO MeHHKJmenCH (J)OpMe OÕHOBJIfleTCn CHOBa H CHOBa» 2 . 

Ho BMecTe c TeM ecTecTBeHHoe npaBO nogBepxeHO B03flencTBHio 
nejioBeKa. HTaK, ecTecTBeHHoe npaBO, c o^hoh ctopohm, oõbeKTHB- 

1 Cm.: 0 exHep 9 . OhjiocoíJíhíi npaBa // Pocchhckhh eaceroflHHK Teopnn npaBa. 
2010. N° 3. C. 548. 

2 TaMxce. 
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HO, c apyroíí CTopoHbi, h3mchhhbo noa B03fleíícTBHeM HejioBeica. Ho 
KaKOBO cooTHomeHue 3 thx ^bvx npoTHBonojioxHbix chji? Htoõbi no- 
jiyHHTb OTBeT Ha 3 tot Bonpoc, K3K OTMeTHji CrcBÕa, OexHep npefljia- 
raeT HccjienoBaTb MecTO npaBa b uenociHOH B3aHMOCBH3H õbithh 1 . ZEim 
3Toro oh oõpamaeTCH k paõoTaM no OHTOJioran HcvicuKoro (J)ii.noco(t)a 
H. r apTviaHa. M Hp, b kotopom >kmbct mcjiobck h nacTbio KOToporo oh 
HBJ iaeTca, mo>kct 6 biTb pa3,nejieH Ha oõJiacTH HeopraHHwecKoro, opra- 
HHnecKoro, ncHXHnecKoro h nyxoBHoro. Ecjih cnpocHTb, rge *e b 
3tom pa3flejieHHOM Ha neTbipe oõnacTH MHpe HaxoflHTca npaBO, to 
MOJKHO OTBeTHTb, HTO OHO npHHaflJieXCHT K OÕJiaCTH COIIHaJIbHOTO. 
B caMOM conuanbHOM bcjhc HaxoaHTca npaBOBbie cbhjm h cymecTByeT 
OTHOCHTeJIbHO HeMHOTO OTHOLLieHHH, He nOflflaiOIIIHXCB npaBOBOMy 
peryjiHpoBaHHio (HanpHMep, jnoõoBb nojioB). 

npaBO ecTb nacTb nopn^Ka nacTH nopjmíca. Oho ecTb nacTb nopan- 
xa BHyrpH MexcnejioBenecKoro nopa^Ka, co CBoeíí CTopoHbi npHHa^jie- 
/Kamero k BejiHKOMy nopa^Ky «íJhochc», «6hoc», «ncioxe» h «jiotoc» 2 . 
I IpaBOnOpM.TOK He [Violei npOTIlBOpCIMTb HH HCOpraHHBCCKOViy (T3K 
K3K nejioBeK npencTaB.THCT coõoíí MaTepnajibHoe Tejio), hh opraHHne- 
CKOMy (TaK K3K HejIOBeK JKHBOe eymeCTBO), HH nCHXHHeCKOMy jih6o 
ayxoBHOMy cjiohm õbiTHfl. HpH 3 tom coHHajibHbiíí nopH.aoK (h npaBO- 
nopH^OK K3K ero nacTb) He npeacTaBJiaeT coõoíí caMOCTOHTejibHoro 
cjioh õhthh, nonoÕHO 'leTbípcM oõJiacTHM TapTMaHa, ho npoHH3biBaeT 
HX, ÕyflyHH BblHNOKnCH HM COOTBeTCTBOBaTb. 

EcTecTBeHHoe npaBO b noHHMaHHH OexHepa — nacTb nopa^Ka b 
coHHajibHoíí oõJiacTH h nopH^Ka b ue.iovt. H 3tot noaxon no3BOjraeT 
yTBepxcuaTb, hto npaBO He HBJiHeTca cc^epoíí aõcojiioTHO cyõbeKTHB- 
Horo Hanajia, h nonbiTaTbca onpeaejiHTb, ecTb jih b npaBe mto-to oõb- 
eKTHBHoe, He 3aBHcamee ot bojih h co3HaHHH 'lenoBCKa. 

YKOpeHeHHblíí B COHHaJIbHOM MHpe ÕHOJIOTHHeCKHÍÍ, SKOHOMHHe- 
CKHÍÍ nOpflflOK HOCHT BnOJIHe OÕbeKTHBHblíí XapaKTep. OTHOmeHHH 
MaTepn h peõeHKa onpe,ziejunoTCfl «neKaHHoií pa3MepeHHOCTbio 6ho- 
jiorHHecKoro nopH^Ka», h stot ocMbicjieHHbiíí nopaaoK hcxoaht H3 
npHpo^bi, a He npaBa. OflHaKO «npaBonopjmoK 33BH33H Ha 3tom no- 
paflKe, BKjnonaeT ceõa b Hero h pauHOHajibHO H^eT aajiee» 3 . Myflpbiií 
iipaBonopHaoK Bcema c’imaeTCH c «õeroM npuporibi». Ho npaBonopa- 
flOK He MoxceT õbiTb 3epKajibHbiM OTpaxeHHeM HaTypajibHbix nejioBe- 
neCKHX HHCTHHKTOB H ÕHOJIOTHHeCKOTO H HHbIX nOpH^KOB. j\ã, npaBO 
Bo MHoroM npeflonpeaejieHO oõbeKTHBHO cjioxhbihhmch couHajibHbiM 

1 Cm.: CnweôaA. B . 3. <I>exHep: norpaHMHHOCTb hjih õwrae Meacay npaBOM h 3K3h- 
CTeHUHeíí // Pocchhckhh exceroflHHK TeopHM npaBa. 2010. N° 3. C. 531. 

2 Cm.: ÒexHep 3 . YKa3. com. C. 555. 

3 TaMxe. C. 557. 
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nOpaaKOM H B 3TOM CMBICJie OÕbeKTHBHO, HO BMeCTe C TeM OHO ripe/i- 
nojiaraeT aKTHBHyio pojib oõmecTBa, npnaeM B03fleíicTBHe sthx .zmyx 
(fjaKTOpOB OT HK),T B He nOCTOHHHO. 

KaKOBa >kc pojib aejioBeKa (cyõbCKTHBHBni <|>aKTop) h coimajibHoro 
nopHflKa (oõbeKTHBHbiíí (J>aKTop)? OTBeaaa Ha 3 tot Bonpoc, OexHep 
pemaeT OHTOjiornaecKyio npo6ne\iy o Mecie npaBa b hcjiocthoh B3an- 
MOCBH3H ÕbITHH. «MaCTHHHO npaBO BBepeHO CBOÕOfle JHOfleíi, — 3aMe- 
naeT aBTop. — Oho He nomiHHeHO CTporon Kay3ajibHOCTH npHpoflbi, 
HanpHMep, noKopHOCTH Tynoíí HeH36exHOCTH ÕHOJiorHaecKoro, ho 
“ oTflaHo” JHOflHM» 1 . TeM caMbiM npaBO He õpomeHO Ha npoM3BOJi, oho 
ocHOBbiBaeTcn Ha pa3yMe h bvbctbc iíchhocth. b KOTopbix BCTpeaaioT- 
ca oõbeKTHBHbie CHJibi, oõpameHHbie k nenoBexy, He OTKpbiBaroniHe 
ce6a eMy, ho TpeõyiomHe ero, He (f)opMyjmpya CBoero TpeõoBaHHa. 
TaKHM o6pa30M, OexHep nbiTaeTca npHMHpHTb nua HCTOpHaecKH cjio- 
XHBUiHxcn no.nxo.zia k ecTecTBeHHOMy npaBy, BO-nepBbix, npeunojia- 
raroniHX eciecTBeHHOCTb npaBa b oõbeKTHBHbix aejioBeaecKHX hh- 
CTHHKTax, xejiaHnax h, BO-BTopbix, no^nepKHBaiomHX pa3yMHOdb 
cjioxcHBUieroca eciecTBeHHoro npaBa, a bh a K) me roc a nponvKTOM koji- 
jieKTHBHoro nejioBenecKoro pa3yMa. 

BoT B «3TOH naCTHHHO HBJieHHOÍÍ flaHHOCTH H HaCTHHHO HBJieHHOH 
3a,aaHHOCTH 3aKjnoneH CBoeo6pa3Hbiíí xapaKTep npaBa» 2 . MMeHHO 3Ta 
HBOÍÍCTBeHHOCTb OÕbHCHHCT pHfl OCOÕCHHOCTCH, KOTOpbie H OnpCHCJTH- 
k>t CBoeo6pa3Hoe MecTO npaBa b OTHomeHHH c nejibiM, t. e. aejioBeae- 
ckoh copHajibHOCTH. «HenpaBO h npoTHBonopanoK» npoTHBopeaaT 
oõbeKTHBHofí CTpyKType 6 bit na MexcnejioBenecKOH oõJiacTH. 

,H,onojiHHTejibHO xapaKTepH3yioT H^eio OexHepa o Mecie npaBa b 
CT pyKType 6 bitu h cneayiomHe bbicK33bibíih na: «ÜOTepa Mepbi, BJiacTH 
h noTepa npaBa aacTO cyTb npHHHHbi nojffloro pa3pymeHHa. Ho BMe- 
CTe c TeM 3 tot xo.a coõbiTHH He npnHy,THTcacH. BbiTb MoxeT, npnpomi 
ocTaHaBHHBaeT ynaaoK. noBCKxay aaHHbiH aiona m BHcnpaBOBoii nopa- 
Hok 3aHHMaeT MecTO HenciícTBHTenbHoro npaBonopanKa h ripenoTispa- 
maeT noaHbiH pacnaa» 3 . nopanoK noaBJiaeTca TOJibKO b oõmecTBe, h 
aeaoBeK CTaHOBHTca aeaoBCKOM jiHinb nocpcacTBOM stoíí Mepbi. Cbo- 
6ona h aocTOHHCTBO aenoBexa 3aKjnoaaioTca b tom, htoõbi no3HaBaTb 
h npH3HaBaTb, Tai< kbk oh aoa>KCH npn3HaTb BbicniHH nopanoK MHpa, 
(J)H3HaecKHe 3aKOHbi, 3aKOHbi MbinmeHHa. no^oÕHO noHaTHaM MeTa- 
(]3H3 hkh h 3aKOHaM MbinuieHHa, npaBOBbie nojioaceHHH He npoM3iíeac- 
Hbi, ho boc npoH3 bcbichbi, He M3o6pa>KCHBi, ho OTKpbiTbi. Mcno.ibiye- 

1 0exHep 9 . YKa3. coa. C. 559. 

2 TaMxe. 

3 TaMxe. C. 563. 
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Mbiíí aBTopoM TepMMH «npaBHJibHoe npaBO» 03HanaeT «nocjiymaHHe 
ÕbITHK)», «ÕblTMHHVK) CnpaBe.UJIHBOCTb» 1 . 

HejioBeK BCTpenaeT 3Ty oõbeKTHBHOCTb, Ha KOTopyio oh MoxeT 
OKa3aTb jinnib He3HannTejibHoe BJiHímne h KOTopaa npeanHCbiBaeT 
eMy onpeaejieHHoe pemeHHe. Y Hero B03HHKaeT «nyBCTBO npaBa» Kax 
HeH3Õe)KHOCTb ÕHOJIOrHHeCKHX, 3KOHOMHneCKHX, nOJIHTHHeCKHX H 
apyrnx coõbrran. HejioBeK HannHaeT nepexnBaTb momcht myõoKOH 
BnjieTeHHOCTH b oõbeKTHBHoe 6biTHe, oh OKa3biBaeTCH oxBaneH BJia- 
CTbio «Hflen npaBa». Ecjih sto nponcxoflHT c yneTOM npeTepneBaHnn 
HenpaBa, to moxct np0H30ÍÍTH xparenuM. Ecjih >kc yBJieneHHOCTb nyB- 
ctbom npaBa nponcxonnT H3 jik>6bh k npaBy, nocKOJibKy nejioBeK jno- 
6 ht nopanoK, KOTopbin cbht, nocKOJibKy oh jhoõht jno^eíi, kotopmm 
3to Bo õjiaro, to b 3tom cjiynae Mbi HMeeM BejiHKHe CBH^eTejibCTBa h 
npMBcp>KCHncii 3Toro, TaKHX KaK CoKpaT HJiH ToMac Mop. 

I IpoHCHHH oTHomeHHe BcaoBCKa k npaBy n TeM caMbiM CTpyKTypy 
õbiTHH npaBa n ero nojioxeHHe b pejioM ynopaüoneHHOM Mnpe, Oex- 
Hep CTaBHT Bonpoc: k3khm .üojdkho õbiTb TBopnecKoe ynacTne nenoBe- 
Ka h Moryr jih 6biTb orpaHUBCHHM b OTHomeHnn oõbCKTHBHbix aaHHO- 
CTeíí? 

Ela 3tot Bonpoc oh OTBenaeT, cpaBHHBaa npaBO c apxnTeKTypoíí h 
M y3biKoií. CTpyKTypa apxnTeKTypHoro coopyxeHHH 33 bhcht ot peajib- 
Horo MaTepnajia, H3 KOToporo oho nocTpoeHO. Elo õyaywn BOJZiBumy- 
TbiMH H3 o^HHaKOBoro MaTepnajia, hhahhckhh hjih rpenecKHH xpaM 
jih6o roTHnecKHÍí co6op hbjihiotch TBopnecKHM o6pa30M bo3moxho- 
CTeií, 3ajioxeHHbix b cooTBeTCTByioineM nenoBexe jihõo b cooTBeTCT- 
bytolhcm KyjibTypHOM oicpyaceHHH, KOTopbie ocymecTBJunoTca H3 cbo- 
6o,iibi. ApxHTeKTypa 33 bhcht ot peajibHbix flaHHOCTeíí, xax My3bixa, 
KOTopan rapMOHHK) tohob xaoTnnecKH BOjmyioinerocH Mopa noHyx- 
naeT HB.THTbCH b npcKpacHOM nopaflKe. TeM He MeHee OexHep jaMcia- 
eT! KaK H3BeCTHO, My3bIKa TaiOKe CBH3aHa CO CTpOTOH 33KOHOMepHO- 
CTbK) M 3Te M3TM l iec KO r O pOfla, XOTH OHa BOC I I p M H H MaeTCH HHTyHTHBHO 
n He npocHHTbiBaeTcn 2 . OHa ecTb CTporaa 3aKOHOMepHOCTb, ho b to xe 
BpeMn TBopeHne, BbipBaBuieecn H3 õbiTHn b nejioBenecKyio aencTBH- 
TejibHOCTb. H 3flecb, KaK KaxeTca, bh/iho BjraaHHe Pa^õpyxa, koto- 
pbiíí nncaji o cxoncTBe ropncnpyneHnHH c MaTeMaTHKOíí no Tnny 
MblUIJieHHH. riOflOÕHO M3TeMaTHKy, KOTOpbin B neCTpOM MHOTOOÕpa- 
3HH aeHCTBHTeJIbHOCTH flOJIXeH yBHfleTb JIHUIb npocTpaHCTBeHHbie H 
noflflaiomHecn HHCJieHHOMy BbipaxeHHio OTHomeHna, cnnTaji Pa^- 
6pyx, lopncT o6a3aH npHHHMaTb bo BHHMaHHe TOJibKO coBepmeHHO 


1 Cm.: OexHep 3. YKa3. coa. C. 565. 

2 TaMxe. C. 567. 
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onpeflejieHHyio KapTHHy oõmero nnaHa, nepenaiomyio Jimiib rpyõbie 
KOHTypHbie 0'iepTaHHH Bcero xpaconHoro MHorooõparnH 11 o6pa3Horo 
õoraTCTBa XH3HH 1 . 

O. K. c|doh CaBHHbH Ha3biBaji K)pHcnpyacHUHK) « m aTe m aT 11 ko iá no- 
CpeflCTBOM nOHBTHÍÍ» H roBopHJi: «rijioxoH MaTeMaTHK — njioxoíí 
lOpHCT». 

OexHep oõpaTHji BHHMaHHe eme Ha o^Hy nepiy oõbeKTHBHOíí chjim 
CT pyKTypbi õbitmh: kbk HenpaBO nopoxynaeT HOBoe HenpaBO, Tax xce h 
npaBO nopoxyiaeT b xaxflOM MajioM pemeHHH h nocTynxe HOBoe npa- 
Bo, nocKOJibKy hhhto b MHpe He chjibho Tax, xax >khbom conyrcTByio- 
TTT HH npHMep. 3 tO H eCTb HCTOHHHK CHJIbl, KOTOpblH OCBOÕOXdaCT CO- 
xpbiTbie paHee CHJibi h npHBOflHT hx b aeMCTBiie 2 . 

3aBepmaa cboh aHajiH3 npoõJieMbi eciecTBeHHoro npaBa xax npo- 
ÕJieMbi OHTOJiorHH npaBa, OexHep c<|)opMyjiHpoBaji BaxHbie BbiBogbi. 
Ohm CBO.IHTCH K C.Te.TV K)IiIC\lV. 

1. Bce nonbiTKH (|)|[.ioco(|)hh onncaTb õbithc bbjmiotch jiHmb nac- 
THHHbiMH OTBeTaMH, OHH He oxBaTbiBaioT uejioe. 11 pe,in0.10>KMTC. r lBHO 
COKpbITOCTb n p H' [ H CjTHCTCH K CyiHHOCTH ÕbITHfl. A nOCKOJIbKy 3TOT OC- 
hobhoh OHTOJioranecKHH Bonpoc He 3aKpbiT, to h ecTecTBeHHO-npa- 
boboh Bonpoc He MoxeT õbiTb OKOHnaTejibHO pa3pemeH. 3 tot Bonpoc 
HBJIHeTCH OHTOJIOTHHeCKHM H HanpaBJieH Ha KOHeHHyK) ÕblTHHHyiO 
B3aHMOCBH3b. Oh BonpomaeT He TOjibKO o õbiTHH npaBa, HO H O 6bl- 
thhhom ocHOBaHHH, b KOTopoM npaBO, co CBoeíí CTopoHbi, nepBOHa- 
najibHO ocHOBaHO. 3 tot Bonpoc He no/waeTCH papHOHajibHOMy noHH- 
M3HHK), OTBerO H HB.THCTCH BCHHbIM BOnpOCOM (|)II.TOCO(|)HH npaBa. 

2. OaHaKO 3TOT BblBOfl He 03HanaeT, HTO HeB03M0}KH0 OCBeTHTb H 
OÕbHCHHTb nOCpeflCTBOM HayHHbIX H 4>HJIOCO(J)CKHX yCHJIHÍÍ Bonpoc o 
xapaKTepc õbiTHH npaBa xax cymero cpe^H hhoto cymero 3 . 

3™ BbIBO.Tbl HMeiOT npaKTHBeCKHC CJieaCTBHH. 

riepBoe H3 hhx CBHBbiBaeTca c BHyrpeHHHM coctohhmcm 'leaoBCKa. 
B npoõJieMHOM h pncxoBaHHOM xapaxTepe npaBa, Ha kotopom ocho- 
BaHbl flOCTOHHCTBO JHOgeH H CBOÕOfla n03HaTb H npH3HaTb OÕbeXTHB- 
HbiH 33koh, oflHOBpeMeHHO 3axjnoneHa onacHOCTb nporjHineTb ero, 
3a6biTb hjih yrpaTHTb ero noHHMaHHe. 

Taxaa onacHOCTb paBHoayiiiHH nepea npH3B3HHeM h OTBeTCTBeH- 
HOCTbK) rp03HT npOK.IC BCeTO CKenTHKaM H pe.THTMBHCTaM. 

JXçyiaa onacHOCTb — nonbiTKa OTxa3aTbC5i ot CBOõoabí h «noie- 
pflTbCB B OÕMaHHHBOH HaHOKHOCTM 3aflaHHOTO nOBC.TCHHH», KOTOpOe 


1 Cm.: Padõpyx L YKa3. coh. C. 118. 

2 Cm.: 0exHep 3. YKa3. co>i. C. 569. 

3 TaMxe. C. 571. 
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npeflCTaBHTejiHMH npHBHJienrpoBaHHoro cjioh BocnpHHHMaeTca He 
K3K i HCTymec n phhvvk^chmc, ho KaK caMO coõoií pa3y\ieK)meecH. 3ia 
OnaCHOCTb rp03HT n03HTHBHCTaM, flJIH KOTOpbIX, K3K CIHTaCT OeXHCp, 
«3aKpbITbI BepiHHHbl H TJiyÕHHbl ÕbITHfl H paBHO TÜM CaMbIM B03M0X- 
HOCTH HOBbIX nJIOflOTBOpHbIX H3HHHaHHH H (f)OpM» 1 . 

TpeTbH onacHOCTb — sto iirHopupoBaHHe Toro, mto He mo>kct 6biTb 
aõcojHOTHOH CBOõoflbi, mto [iCHioM cBoõoaa npe,n;nojiaraeT npH3HaHHe 
«3aaaHHOH BeJIHKOH B3aHMOCBfl3H nOpHflKa» 2 . 3 tOH OnaCHOCTH noa- 
BepxeHbi onpeaejieHHbie HanpaBjieHHH (|)HJioco(|)CKoro HfleajiH3Ma h 
T eOpHH CBCpXMCMOBCKa. 

Brapoe npaKTHHecKoe cjieacTBHe KacaeTca BHenmHX aea hhíí. 
«BnjieieHHOCTb» npaBa TpeõyeT ero npHcnocoõJieHHH k (jiaKTHHecKHM 
ycjioBHHM. JlpaBO .nojHKHO ocTaBaTbCH npaBOM He K3K xejiaeMbiH 06- 
pa3, HO K3K (JjaKTHHeCKH OÕyCJIOBJieHHblíí nOpaaOK. 3™ OCHOBaHHH 
npaBOBoro jichctbhh KacaioTca Bcex, kto no npocjjeccHH jihõo k3k-hh- 
6yjb HHane ocymecTBJiaeT npaBO b cbocm õmthh. Ohh 3HanHMbi ^Jia 
3aKo h o.aaT cjih , KOTopbm b bcjihkom BceoõbCMJiKtiueM BbicKa3biBaHHH 
CTpeMMTca c^ejiaTb BH^HMbiM copa3MepHbiíí õbiTHio nopajioK. Ohh 
aeHCTBeHHbl flJia CyHbH, KOTOpblH COOTBeTCTBeHHO CnpaBeflJIHBOCTH 
õmthh HcnpaBJiaeT OTaejibHbiH cjiynaH. Ohh 3Ha'in\ibi, HaKOHen;, juih 
BCHK oro nopa^Ka OTHomeHHH floroBopa jihõo corjiameHHH, KOTopbie 
jinmb Torga HcnojiHHioT CBoe Ha3HaneHHe, Korjia cociaBjieHbi cnpa- 
BeflJIHBO (|)aKTM>ieCKI1 H ÕbITHHHO. 

Bb npeaocTaB.TC hhocth nopanixa b nejioBenecKOH CBOÕOfle cjie^yioT 
iipoõacMa h Heo6xo,ziHMOCTb pncKa. IlpaBO He nepejumo wejioBCKy Kai< 
HenTO roTOBoe, nojiyneHHbm 6e3 Tpy^a no,n;apoK, ho BJioxeHO eMy b 
pyKH CO BCeH HeH3BeCTHOCTbIO H BOnpOCHTeJIbHOCTbK) C TeM, HTOÕbl 
oh ero pacKpbui He npocTO KaK eflHHHHHoe cymecTBO, KOTopoe (jiop- 
MHpyeT CBoe noBcaeHHe nocpeacTBOM jihhhoíí OTBeTCTBeHHOCTH 3 . 

Tpeibe cjie^cTBHe — sto 3aKjnoneHHoe b OHTOJiorHnecKOH b33hmo- 
CBH3H TpeÕOBaHHe CBOÕOflbl. 

HeTBepToe cjie,a;cTBHe coctoht b tom, hto npaBO Hajio paccMaTpn- 
BaTb TOJibKO KaK oflHy H3 ynopH.ao'[MBaK)mnx chji b coiiHajibHovt MHpe, 
ho He eflHHCTBeHHyio. H30 jihhhh, KOTopoíí CTpajiaeT K>pH,HHHecKHH 
flOKTpHHaJIH3M, — 3TO He TOJibKO «BbinafleHHe H3 nOpHflKa B peJIOM, 
ho h 3aMbiKaHHe h orpaHHBCHiie b ero 'lacTii» 4 . 

ripaBOBoe ycHjine ecTb nojuHHHan 3a6oTa o npaBHJibHOM nopa^Ke 
COBMeCTHOH WCjTOBCMCCKOH JKH3HH, npHHHM3K)LLUIH BO BHHM3HHe ynO- 

1 0exHep 9. Yica3. coh. C. 572. 

2 TaMxe. 

3 TaMxe. 

4 TaMxe. C. 573. 
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pH,ao'[HBaK)myK) BJiacTb npaBa. B npeaejiax tuihhom aacTMBHoii oõjiac- 
th n 3Ta 3a6oTa paBHO hbjThgtch (J)aKTH'iecKM\i yiacTHevi bo BceoõmeM 
CMbICJie, KOTOpblíí IILIICT CBOe libipaXCHHC B npaBe H V10>KCT HaiÍTH ero 
Tor.aa, Koraa ynopaaouHBaiomafl BJiacTb npaBa He a6cojnoTH3HpyeTca 
jih6o H30JiHpyeTca, Ho noHHTa b ee nacTHHHOM xapaKTepe. H30JiHpo- 
BaHHoe npaBOBoe MbinmeHHe, HanpoTHB, BeaeT k Te3Hcy: «Summum 
jus summa injuria» (jiaT.: BbiciriHH 3aKOH — Bbicman HecnpaBeflJiH- 
BOCTb), TaK KaK a6cojiioTH3aHHH nacTH nopaflKa BeaeT k HapymeHHio 
ero b pejioM, KaK BbipaxaeT sto (|)pa3a «Fiat justitia pereat mundum» 
(jiaT.: TopxcecTByeT npaBocynHe, raÕHeT MHp). Fio BepHO nomrroe npa- 
BOBoe ycHJiHe 03HanaeT coynacTHe b coxpaHeHHH h yMHOxceHHH noji- 
HOTbi cymcro 1 . 

FlpaBHJlbHOCTb H HeHCTBHTeJIbHOCTb eCTeCTBCHHOrO npaBa 3aKJHO- 
neHbi b yõexneHHH, hto npn ynopHeiÍHieM HccjieaoBaHHH h goõpoco- 
BeCTHOM OÕ.ayMblB3H IIII BCMMCCKHX .aaHHOCTCÜ HejIOBeHeCKHe B03M0X- 
hocth cjiyxcaT ycTaHOBJieHHio HCTHHbi, a noTOMy npaBOMepHO MoryT 
BbiflBHHyTb TpeõoBaHHe: nycTb MexjiHHHOCTHan aeHCTBHTejibHOCTb 
õyaeT oc[)opMJieHa b cooTBeTCTBHH c 3 thm no3HaHHeM. TaKaa HeH3- 
BeCTHOCTb B H3BeCTHOM H H3BeCTHOCTb B HeH3BeCTHOM, TaKOe yUaCTHC 
anua b noaJiHHHOM (t. e. noaJiHHHO aocTHraeMOM) yõexaeHHH, koto- 
poe aojDKHO noaTBcp>KaaTbca na dejie, cooTBeTCTByeT nojioxeHHio ue- 
JIOBeKa B ÕbITHH KaK OÕbeKTHBHO OÕyCJIOBJieHHOrO H paBHO cyõbeK- 
thbho Bceraa bhobb pHCKyiomero. OHa npeacTaBJineT coõoit H3Ha- 
HaJIbHblH TBOpneCKHH HCTOHHHK paBBHTHH npaBa 2 . 

rioflbiToxíHBaH Bce BbimeH3JioxeHHoe, OexHep aeaacT cjieayioniHH 
BblBOa. 

TaKHM o6pa30M, ecTecTBeHHoe npaBO ecTb nocTOHHHO bo3o6hob- 
jHHomeecH õecnoKOHCTBO h BooaymeBJieHHe, Jiynme h copa3MepHee 
CBH3biBaiomee MexHejioBeuecKoe coõbrme. Oho ecTb, rae tojibko oho 
ecTb noaJiHHHO, necTHoe npeaejibHoe õecnoKOHCTBO 06 aaeKBaTHOM 
o(j)opMJieHHH peajibHOCTH, npn KOTopoir CTpejiKa npaBa HeH3MeHHO 
ycTaHOBJieHa Ha aõcojnoTHyio neHCTBCHHOCTb, cKOJib 6 bi b Majioií CTe- 
neHH b KaxcaoM KOHKpeTHOM cjiynae hh aocTMraaacb 6 bi noaoÕHaa a 6 - 
COJHOTHOCTb JIHÕO MOrJia 6 bl CTaTb H3BeCTHOÍÍ aÕCOJHOTHafl HCTHHa. 
EcTecTBeHHoe npaBO b aaHHOM cjiynae — He caMooÕMaH uenoBenecT- 
Ba, Ho BbipaxeHHe ero Bbicmero aocTOHHCTBa, ao3BOJieHHH HCKaTb, 
HTOõbi b HcnojiHeHHH BToro npH3B3HHH eure õojiee OTKpbiTb, hto eMy 
cyxaeHO OTbicKaTb KaK >KMBO\iy cymecTBy, KOTopoMy 33koh He aanaH, 
Ho aaH (nicht aufgegeben, sondern gegeben ist). FlpH stom npH3B3HHe 


1 Cm.: OexHep 3. YKa3. coa. C. 573. 

2 TaMxe. C. 574. 
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caMO no ce6e ecTb õecKOHenHbin n OKOHnaTejibHbiíí pe3yjibraT, koto- 
pbifí BnepBbie bh^hm b xone ncTopnn. 

EcTecTBeHHoe npaBO paBHO HBjnieTC h bcjihkhm pncKOBaHHbiM 
npc, t npM hth e\i EBponbi, KOTopoe oaapnjio HejioBenecTBO njioflOTBop- 
HbiMH MbicjiHMH tohho TaK *e, KaK h BejiHKHe ecTecTBeHHO-Haym 
Hbie OTKpbITHfl, C KOTOpbIMH eCTeCTBCHHOe npaBO npeÕbIBaCT B OflHOM 

PW 1 - 

3K3HCTeHnnajibHO-(|)eHOMeHOJiornnecKoe HanpaBJieHne b (J)hjioco- 
í[)mh npaBa npoflOJixaeT CroBÕa, pajpaõarbiBan (})y H/ia\te man bHyro oh- 
TOJiornio CHTyauHM 2 . Ero 6e3ycjioBHon 3acjiyroíí hbjihctcs-í to, mo oh 
B blflCHHeT, KBK ÕbíTHC TOTO Cymero, KOTopoe HMeeT MeCTO b npaBOBon 
CHTyannn, oõycjioBJinBaeT 3 to cymee, .iiejiaeT ero npaBOBbiM. OroBÕa, 
K3K n OcxHcp, Papõpyx, AjieKceeB, Manxo(J)ep, ofipamacTca k aHajiH3y 
OHTOJiornnecKOH CTpyKTypbi npaBa. 

I IpoMCHCHne 3TOÍÍ CTpyKTypbi BKjnonaeT b ce6a a Ba sTana: ohth i ic- 
ckhíí aHajiH3 npaBa kbk cymero n OHTOJionmecKHH, Kopaa npaBO pac- 
KpbiBacTCH K3K oco6biii cnocoõ õbiTHH cymero, KOTopbin onpeaeaaeT 
ero KaK npaBOBoe 3 . 

OopMajibHO-OHTnnecKHH Kapxac npaBa cocTaBjnnoT, no MHeHHio 
Ctobõm, aeHHne n ero npaBOBbie nocjieacTBnn. 3aTeM oh nepexognT 
KO BTOpOMy (cOÕCTBeHHO OHTOJIOrHHeCKOMy) 3Tany OCMblCJieHHH 
CTpyKTypbi õbiTHH npaBa. 

I IpHCTynaH k BbracHeHHio õbiTHHHoro ycTponcTBa npaBa, oh 3aMe- 
naeT, hto npaBO KaK OHTOJioranecKnn 4>eHOMeH Hepa3pbiBHO CBmaHO 
c CHTyanHen. Jlioõan HopMa KaK npaBOBoe cyxaeHne b OTHomeHnn 
aõcTpaKTHon (3aKOH, oõbmaíí) jiHÕo KOHKpeTHOH (npeneaeHT) npaBO- 
Bon CHTyannn cyTb 3HaK, yKa3biBaioniHH OTBeT Ha bbho jihõo JiaTeHT- 
Ho aaaaH hmh Bonpoc o rpaHnnax, npeaeaax npaBOMonnn jinna (ann) 
b npaBOBOíí cmyanHH 4 . 

OroBÕa nnmeT o Tpex BHaacHHHX npaBa, oõbacHínomnx OHTOJiom- 
'iccKVK) cTpymypy õbmia npaBa. 

B nepBOM CBoeM 3HaneHnn npaBO ecTb «npaBamee». Bo btopom 
3HaneHnn npaBO ecTb ncTHHa, npaBfla. B TpeTbeM (npocTpaHCTBeH- 
hom) CMbicjie npaBO (aHTOHHM «JieBO») cyTb HanpaBJieHne. Hcxoan 
H3 3Toro mo*ho npeanojioxaiTb, mo OHTOJiornnecKoe ycTpoíícTBO 
(cTpymypy 6 bithh) npaBa BbipaxaioT Tpn (t)\H aavi eman bH bie wepTbi: 
BO-nepBbix, 3to aencTBeHHOCTb npaBa, ero npaBíimnn xapamep, 
CnOCOÕHOCTb BJIHHTb Ha JHOfleíí n COÕbITHH, BO-BTOpbIX, erO HCTHH- 

1 Cm.: 0exHep 9. YKa3. con. C. 574. 

2 Cm.: Cmoeõa A. B. IlpaBOBaa CHTyapira KaK hctok õhthh npaBa. 

3 TaMxe. C. 103. 

4 TaMxe. C. 115. 
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HOCTb; B-TpeTbHX, ero HanpaBJieHHOCTb. FlpaBO Bceraa HeceT b ce6e 
«HHTeHiiHK)», oho Bceraa HanpaBJieHO Ha onpeaeaeHHoe «Medo», 
KOTopoe Heo6xo.au mo ynopjmowrb. HTaK, npaBO cyrb: 1) npaBflHBO, 
2) HanpaBJieHO, 3) npaBHinee. 

3th TpH 'icpTbi He HBJunoTcn oTaeabHbiMH vioaycaM h 6mthh npaBa 
(nocKOJibKy npaBO He ecTb cymee, a caMO cyrb cnocoõ 6bmra), ho co- 
CTaBJinioT ero OHTOJiornnecKoe ycTpoHCTBO JiHinb b CBoeíí coBOKynHO- 
cth. B OTjinnHe OT CTpyKTypbi npaBa KaK cymero, KOTopaa xapaicrepH- 
3yeT cisH íH Mexay ero omcabHbiMH aneMCHTaMH, aeprbi óbiTHíi npaBa 
He MoryT 6biTb paccMOTpeHbi b oxnejibHOCTH, ohh coxpaHHioT cboíí 
CM bICJI JIHIHb B HX neJIOCTHOCTH 1 . 

BbiBoabi OexHepa n Ctobõh H3JiaraioTcn ctoh b noapoÕHO aaa to- 
ro, 'iToõbi noHMTi:. OHToaorn'iecKyK) npupoay aapa Kaxaoíí npaBOBOíí 
CHCTeMbi — CHCTeMbi oõinnx npHHunnoB npaBa n KOHCTHTypHOHHbix 
lipHHLIHnOB n HX OÕbCKTMBHVK) lipUpOaV 2 . 

HejioBenecTBO aaBHO 3H3 komo c oõbeKTHBHbiMH nponeccaMH, npn- 
cymnMH OKpyxaiomeMy Mnpy, KOTopbie nponcxoaíiT He3aBHCHMO ot 
B oan h co3HaHnn jnoaeíí. OnKcnpyn sth 3aKOHOMepHocm, neaoBex 
(jDopMyanpyeT 3aKOHbi npnpoabí n oõmecTBa. 3aKOHbi (|)H3 hkh hocht 
CT poro aeTepMHHHpoBaHHbin xapaKTep. B oõaacTH npowjBoacTBa Ma- 
TepnajibHbix 6jiar cymecTByioT SKOHOMHnecKHe 3aKOHbi, UMeionine 
TaKyiO >KC OÕbCKTMBHVK) lipiipOnV, KBK H 3aKOHbI (|)H3HHeCKHe. 

Ho ecTb jih Taxne xe oõbeKTHBHbie 3aKOHOMepHocm b oõJiacTH 
npaBa, n ecjra ecTb, HacKOJibKO ohh oÕHBaTcnbHbi pjm jaKOHoaaTean? 

Cpean 3KOHOMHCTOB õbiTyeT MHeHHe, hto b lopHHHnecKOH c<J)epe 
HeT HH'iero oõbCKTMBHoro — b hcm npcoõaaaacT nojiHoe ycMOTpeHHe 
3aKOHoaaTeabHbix opraHOB, KOTopbie nopoíí He 3aMenaioT oõbeKTHB- 
Hyio 3 k o h o mh'[ ec k v k) npupoay OTHomeHHH, nonBcpraíomHXCH npaBO- 
BOMy peryaHpoBaHHio. 

Mexay TeM n b npaBOBOíí c<J)epe 3HaneHHe oõbeKTHBHbix nponec- 
cob CTOJib xe BejiHKO, KaK b (|)H3HKe hjih b SKOHOMHKe. OTpaxeHHeM 
3 thx oõbeKTHBHbix 3aKOHOMepHOCTeít b c<|)epe npaBa hbjihkstch npa- 
BOBbie npHHpHnbi. Hx pojib b MexaHH3Me npaBOBoro peryaHpoBaHHH 
noKa HeaooneHeHa. 

H syieHiie npaBOBbix npnHUHnoB cneayeT caiiTaTb oaHoil H3 caMbix 
BaxHbix nacTen lopnannecKoro HCTOHHHKOBeaeHHH, t. e. Taxoro Ha- 
npaBaeHHH b Hayxe Teopnn npaBa, KOTopoe npH3BaHO HccaeaoBaTb 
cncTeMy hctohhhkob aeHCTByioinero npaBa. A oõbeKTHBHO oõycjioB- 

1 Cm.: Cmoeõa A. B. IlpaBOBaa CHTyapHH KaK hctok 6bithh npaBa. C. 118. 

2 Cm.: radoicuee F A. OõbeKTHBHaa npnpoaa npaBOBbix npHHnnnoB h hx yneT b xo- 
3HHCTBeHH0M 3aKOHOflaTejIbCTBe // 3aKOHOÍiaTejIbCTBO H 3KOHOMHKa. 2004. Nq 5. 
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jieHHbiíí xapaKTep npaBOBbix npHHLpinoB noBBimaeT hx 3HaneHHe b 
CHCT eMe mctohhmkob npaBa h TpcõyeT nx 6e3ycjioBHoro yicTa h npn- 
MeHeHHH cyaaviH n npyrHMH n p a b o n p m m e h h tc hh\ i h. 

BojibniHHCTBO npHHnnnoB, b nacTHOCTH, rpaxmaHCKoro npaBa 
UMeeT oõbeKTHBHyK) 3 Ko h o vi m a ec K\' k) npnpo,ay. H.TH npHMepa M O >K - 
Ho cocjiaTbcn Ha n. 2 ct. 258 TK PO, coflepxantnn KOHKpeTHyio 
HopMy: 3eMejibHbin ynacTOK n cpencTBa npornBoncTBa, npnHanJiexa- 
III MC KpCCTBHHCKOViy ((|)Cp\iepCKOMy) X03HHCTBV, npn BblXO.XC ohh oro 
H3 ero HJieHOB H3 xo3HHCTBa pa3flejiy He nofljiexaT. BbimeHHiHH H3 
xo3HÍícTBa HMeeT npaBO Ha nojiyneHHe tojibko neHexcHoíí KOMneHca- 
Hhh, copa3MepHOH ero none b oõmeii coõctbchhocth Ha sto HMyme- 
CTBO. 

OneBHHHO, hto npn 3 tom npoHcxoflHT orpaHnneHHe npaB Toro 
HJieHa KpecTbHHCKoro xo3nircTBa, KOTopbiír HaMepeH bhhth H3 Hero. 
OHHaKO OHO HOCHT OÕbeKTHBHO HeOÕXOflHMblH XapaKTep, nOCKOJIbKy 
BbiTeicaeT H3 noTpeÕHOCTM CHixaTbCH c 3aKOHHbiMH HHTepecaMH npy- 
rax HJieHOB xo3HHCTBa. no3TOMy nonoÕHoe orpaHHneHne He npoTH- 
BopenHT hh h. 3 ct. 16 KoHCTHTyiiHH PO «OcyruecTBJieHHe npaB h 
cbo6oh nejioBeKa h rpaxnaHHHa He hojdkho HapyrnaTb npaBa n cboõo- 
Hbi Hpyrax jihh»), hh h. 3 ct. 55 Kohcthtvlihm PO (npaBa h cboõohm 
nejioBeKa h rpaxmaHHHa MoryT 6biTb orpaHHneHbi (jreaepajibHbiM 3a- 
KOHOM, HO TOJIbKO B TOÍÍ Mepe, B KaKOÍÍ 3TO HCOÕXOHMMO B UCjTHX flOC- 
THXceHHH mecTH nepcMHcncHHbix b stoh CTaTbe uejieíí). K TaKOMy bh- 
Boay npHuieji KoHCTHTypHOHHbm Cyn PO b nocTaHOBJieHHH ot 
16 HHBapH 1996 r. Ne l-II. TeM caMbiM Cyn npH3Haji, hto hcoõxohmmo 
yHHTbIBaTb OnpeaeHCHHbie OÕbCKTHBHblC SKOHOMHHCCKHe 3aKOHOMep- 
hocth b c(]Depe b naHHOM cjiynae cejibCKOxo3HHCTBeHHoro npoH3Boa- 
CTBa. XleJIO B TOM, HTO B UeJIÍIX panHOHaJIbHOrO H 3(|)(j)eKTHBHOrO 
BeneHHH xo3HHCTBa HenonycTMMa H iõbiTOBHaH napn;ejiJiH3au:Híi (npoõ- 
jieHne) 3eMejibHbix yiacTKOB. He cjiynaHHO paccviaTpiniaeMaa iopimH- 
'lecKaa HopMa He hbjthctch njioflOM cyõbCKTHBHoir HeaTe.i bhocth 3a- 
KOHOHaTeJM, OHa CJIOXHJiaCb OÕbeKTHBHO B CHJiy BblHBJieHHOH no- 
TpeÕHOCTH oõecnenHTb nejiocTHOCTb 3KOHOMHnecKoro cyõbeKTa h 
«B bipOCJia» H3 OÕbinaeB H OÕblKHOBeHHÍÍ, C(|)OpMHpOBaBniHXC5I epenH 
Hapona. 

Ha ocoõbiír nopanoK HacjieaoBaHHíi y KpecTbím h Ha to, hto bo 3- 
HHKarourne npn stom OTHomeHHH Moryr peryjmpoBaTbCH He 3aKOHa- 
mh rocyaapcTBa, a cjioxhbuihmhch b Heupax HapoflHoíí xh3hh o6bi- 
'laavin, oõparuajTocb BHHMaHHe b HopeBOjnouiroHHOH pyccKoír ropn^H- 
necKoir JiHTepaType h b pemeHHnx npaBHTejibCTByioinero CeHaTa. 
B cjiynae ccmjikh ctopoh Ha MecTHbiir oõbinaíí cyaaM H03BOJi5mocb 
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npHHHMaTb erO BO BHHMaHHe npH paCCMOTpeHHH CnOpOB, CB 5 I 3 aHHbIX 
C BblXOUOM 0,1 Horo H 3 MJ1CHOB KpCCTbH HCKOTO flBOpa 1 . 

PE H. E(J)HMeHKO nncan 06 ocoõchhoctíix KpecTbHHCKoro Hacjien- 
CTBeHHoro npaBa, oõycjioBJieHHbix TeM, hto «concxaTejin KpecTbnH- 
CKoro HacacacTBa hb ; ihk)tcm npoK/ie Bcero b ac Ha vi h ohhoií TpyncBOÍí 
accounaiiHH... YnacTHe b oõmeíí coõctbchhoctm , no Mepe Tpyra, bjio - 
aceHHoro Ha npnoõpeTeHne stoíí coõcTBeHHOCTH, — bot ochobhoíí 
npunu,un (KypcHB moíí . — í. L) kpcctbhhckoto HacnearcTBCHHoro npa¬ 
Ba» 2 . EE M. T lOTpioMOB OTMenaji, hto «noprmoK HacjienoBaHnn no 
oõbinHOMy npaBy kpcctbhh no caMOMy CBoeMy ocHOBaHHio ripencTaB- 
jineT cymecTBeHHoe OTjinnne ot Toro nopmiKa, KOTopbiít HaxoflHT 
npnMeHeHue b Hamnx rpaxmaHCKnx 3 aKOHax, n6o ecjin He.ibBH oTpn- 
naTb 3 HaneHHíi Hanana KpoBHoro poflCTBa b oõjiacTH KpecTbíiHCKoro 
HacjieucTBeHHoro npaBa, to bo bchkom cnynae no oõbinaaM õeccnop- 
Hoe b 3 toh oõJiacTH cymecTBOBaHMC npHoõpcTacT apyroe Hanano, Ha- 
nano 3KOHOMmecK,oe (KypcnB moíí . — T. L), TpygoBoe» 3 . 

HopMa oõbinHoro pyccKoro KpecTbrmcKoro npaBa o HeflonycTH- 
mocth paane.aa 3eMejibHoro ynacTKa n cpeacTB npoMBBOHCTBa OTHtorib 
He HBjnieTCfl opnrnHajibHon n npncymeíí TOJibKO Poccnn. Kaic H3- 
Becrao, b dpaHax 3anaflHoíí EBponbi b nepnofl (J)eoflajiH3Ma cjioxh- 
jincb KipiiniiBecKiie hopmbi, b cnjiy KOTopbix 3eMejibHbie luiancHUí-i He 
HpoõnjiHCb, a nepeaaBajiHCb no Hacjie^cTBy CTapniHM cbiHOBbHM, 
MJiaflniHe >ice 6 bijih BbmyayieHbi «HCKaTb npnKjnoneHníí» b KpecTOBbix 
noxonax. 

B coBpeMeHHOM npaBe ecTb MHOxecTBO ropnannecKHX HopM, 
HMeioniHX pejibK) oõecriciMTb ne.aocTHOCTb HMymecTBeHHoií 6a3bi toíí 
hjih hhoíí opraHH3an;HOHHO-npaBOBOH CTpyKTypbi n pe/rn p ri h rt m aTen b- 
ckoíí nenTejibHOCTH. Tax, b cooTBeTCTBHn c n. 1 ct. 78 TK PO ynacT- 
HHKy, BblÕblBIIlCMV H3 nOJTHOTO TOBapHLUeCTBa, Bbl IUian HBaCTCH CTOH- 
MOCTb 'lacxn HMymecTBa TOBapnmecTBa, eooTBeTCTByionian ,o;ojie stoto 
y iacTHMKa b CKJiagonHOM KanHTajie. H TOJibKO no corjiameHHio vtoKay 
BbiõbiBaiomHM ynacTHHKOM c ocTaiomHMHCíi ynacTHHKaMH BbinjiaTa 
ctohmocth HMymecTBa MoxceT õbiTb 3aMeHeHa Bbiflaneií HMymecTBa b 
H aType. 

OexHep BcnoMHHan cnoBa CBoero yiriTe.aa Panõpyxa, KOTopbiií bo 
BT opoií nojioBHHe CBoeií TBopnecKoíí >kmbhh nepemeji ot pcjOiTriBnsvia 
k ecTecTBeHHOMy npaBy n nncan cnenyioLuee: «CymecTByioT ochobo- 

1 Cm.: PemeHHH rpaacaaHCKoro KaccaiiHOHHoro flenapTaMema. 1888. N° 174. 

2 EípuMeHKO M. H. HccjieflOBaHHü Hapo^Hoii xoohm. U,ht. no: 3aKOHbi rpaac- 
naHCKHe (c pa3MCHeHHaMii npaBHTejibCTByromero CeHaTa). CPIõ., 1911. C. 793. 

3 TmmpioMoe M. M. KpecTtHHCKoe HacneacTBeHHoe npaBO // Cjiobo. 1881. Na 2. 
C. 82. 
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ii().io>KCHHH npaBa, KOTopwe 6ojiee chjibhbi, hokchh jnoõoe nojioxe- 
HHe npaBa, TaK mo aaxe 3aKOH, KOTopbiíí npoTHBopenm hm, jinrneH 
CHJibi» 1 . OnHaKO, HCCMOTpn Ha «aBTopmeT aarmocTeil», OexHep noa- 
nepKHBaeT cboio ochobhyio Mbicjib o bo3moxhocth n HeoõxoanMOCTn 
TBopnecKoro ynacTHn moaeíí b npaBe. 

ripaBO cymecTByeT, kbk õvhto 6bune TpcõycT aKTHBHoro ynacTHH n 
coTBopnecTBa a im Toro, moõbi nejiHKOM pacKpbiTb ero nojiHOTy, KaK 
6yaTO nejioBeK npn3BaH ero 3aBepniHTb. flocTOBepHOCTb eciecTBeHHO- 
ro npaBa KaK npHHpnna h HeHaaexHOCTb b o<|)opMJieHHH ero coaepxa- 
HHB BOCXOUm K 3TOMy HanpSDKeHHIO Mexay OÕbeKTHBHOÍÍ 3aaaHHO- 
CTbio õbirini n aKTHBHMM TBopnecKHM yiacTHCM nejioBeKa. Ohh nopo- 
>KZiaK)T ocHOBonojiaraiomee HanpnxceHHe Bcex (j)Haoco<J)CKO-npaBOBbrx 
BonpocoB n eooTBeTCTByioT CTpyKType õhthh, KOTopaa TpcõycT npoHB- 
jieHna 3Toro HanpaxeHna, moõbi HOBoe H3 3anaTKOB B03M0XH0CTen 
Bceraa npeBpaipaTb b ^encTBHTejibHOCTb. FIoTOMy BenHoe B03Bpame- 
HHe ecTecTBeHHoro npaBa, Bceraa oaHOBpeMeHHO c sthm nepexnBae- 
Maa «BonpocHTejibHoeTb npaBa» n nocTOíiHHO HaMenaioineecfl nepe- 
XHBaHHe HOBOÍÍ flOCTOBepHOCTH CyTb He TOJIbKO nOCTHXCHMbie, HO n 
nojiHbie CMbicjia HBjieHna. «KaxjibiH HOBbin ecTecTBeHHO-npaBOBon 
HaõpocoK ecTb õpocoK k HCTHHe» 2 , — OexHep b 3tom cjiynae roBopnT 
Ha H3BIKC (J)HJIOCO(|)HH npaBa O T3KOM BaXHOM HHCTHTyTe KOHCTHTyUH- 
OHHoro npaBa, KaK npn3HaHne npaB n CBo6oa. 

9. B KoHCTHTypnn PO, b ee rnaBe 1, coaepaoiTcn CBoero po.ua kom- 
neHanyvi, t. e. cxaToe, cyMMapHoe H3JioxeHne ochobhbix nojioxeHnn 
KOHCTHTynHOHHoro npaBa. Ocoõoe nojioxeHne 3toh rnaBbi noanep- 
KHBaioT h ee Ha3BaHne — 3to ochobm, t. e. lopnanneciíne npHHpHnbi, 
Ha KOTopbix 3HxyieTCH Becb CTpon, n n. 2 ct. 16~o 6ojiee bbicokom 
nOJIOXeHHH 3THX HOpM CpC.aH Bcex apynix HOpM KoHCTHTynHH PO. 

Ho n b raaBe 1 ecTb cboh KOMneHanyM — CBepHyroe coaepxaHne 
Bceíí KoHCTHTyLtnn PO. 3 to ct. 2, cocTonmaa H3 aByx BaxHeflniHX 
noaoxeHHH, — CBoero poaa mor MHoroBeKOBbix (|)HJioco(|)CKO-npaBO- 
Bbix paccyxaeHnn ot ApncTOTeaa — KaHTa ao Hanmx anen: 

1) neaoBeK n ero BBaeHne b c(|)epe npaBOBOíí aencTBmejibHOCTH b 
Bnae ero npaB n CBo6oa — npeBbime Bcero, Bbicmaa neHHOCTb; 

2) raaBHaa o6a3aHHOCTb rocyaapcTBa b cbb3h c sthm coctoht b 
tom, moõbi: a) npn3HaBaTb, 6) coõjnoaaTb n b) 3amnmaTb npaBa n 
cBoõoabi. 

Mhoto jih mm 3HaeM o cyaeÕHOM npH3HaHHH npaB h CBo6oa? 


1 0exHep 9. YKa3. coh. C. 567. 

2 TaMxe. 
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Cyan no kohctmtvuhoh homv TeKCTy, npn3HaeT npaBa TOjibKO ny6- 
jinnHan BJiacTb b bhhc rocyiiapcTBa. 

McTOHHHK BCHKOlí BJI3CTH, B TOM HHCJie KOHCTHTyUHOHHO-y ipe^H- 
TejibHon BJiacTH, — MHoroHannoHajibHbin Hapoa Pocchhckoíí Oe,n,e- 
pannn — npaBa n CBo6o,iibi yrBepnynaeT (cm. npeaMÕyjiy KoHCTmy- 
nnn PO). 

ripH3HaHHe npaB n cbo6o,t rocynapcTBOvi ocymecTBjineTcn pa3Hbi- 
mh cnocoõaMH. 

rocynapcTBO npn3HaeT npaBa xnTejien viy hm u h na.a bh oro o6pa30- 
BaHHH, npn3HaBan n rapaHTnpyn Mecmoe caMoynpaBJieHne (ct. 12 
Kohcthtvlihh PO); 

Ilpn3HaBaH 3KOHOMHnecKyio CBOõoay, paBHbiM o6pa30M nacTHyio n 
nyÕ.TH'lHVK) ([jOpMbl COÕCTBCHHOCTH ('I. 2 CT. 8 KoHCTHTynHH PO), TO- 
cyaapcTBO npn3HaeT 3a KanomiM tcjTobckom npaBO Ha ncnojib30BaHne 
CBonx cnocoÕHOCTen n HMymecTBa gjin npennpnHHMaTejibCKon n 
mhoít He 3anpenieHHon 3aKOHOM SKOHOMnnecKon nenTenbHOCTH 
(ct. 34 KoHCTHTynnn PO). FIpH3HaBan naeojiornnecKoe MHorooõpa- 
3ne h MHoronapTHHHOCTb (ct. 13 KoHCTHTynnn PO), rocyziapcTBO 
npn3HaeT pna nyxoBHbix KOHCTHTyunoHHbix npaB — npaBO Ha CBOõoay 
TBopnecTBa, a k aac m h 1 1ec k y k) cBoõony. 

npH3HaBan npaBa n cboõohh, Harne rocyaapcTBO cnnTaeT Heoõxo- 
HHMbiM n nonycTHMbiM npnõeraTb k penennnn (ecjin mm H36aBHM stot 
T epMHH OT HCTopnnecKoro KOHTeKCTa n õyiieM noHHMaTb noa hhm 
BCHK oe 3anMCTBOBaHne n npncnocoõJieHiie HamnM oõmecTBOM conn- 
ajibHbix n KyjibTypHbix npaBHJi n HopM, bo3hhkiuhx b npyrnx cTpaHax n 
naxce b HpvTVK) snoxy). A HMeio b bhhv npn3HaHne HamnM rocyaapcT- 
bom npaB n CBo6ofl b cooTBeTCTBnn c o6menpH3HaHHbiMH npnHunna- 
MH H HOpM3MH MOKflyHapOflHOTO npaBa (ct. 17 KoHCTHTyUHH PO). 

PenenTnpyn 3 th npnHpnnbi n HopMbi, Ham Hapoa, htíi naMnTb 
npc.TKOB, He jaõbiBaH, kto mm h Kaxne mm, nanne y Hac npejcTaBJie- 
Hnn o cnpaBeflJiHBOCTH n o ao6pe, BMecTe c TeM co3HaeT ce6n nacTbio 
MnpoBoro cooõmccTBa (cm. npeaMÕyjiy KoHCTHTynnn PO). 

143 m. 1 ct. 55 Kohctmtviíhm PO moxho c.aeaaTb bbibo/i: KoHCTHTy¬ 
nnn PO He TOJibKO npn3HaeT OTflejibHbie npaBa, ho n (JaaKT oõmenpn- 
3H3HHOCTH npaB h CBo6ofl. (B stoh '[acTii ct. 55 roBopHTCH, 'iTO nepe- 
'iMCJieHHC b KoHCTHTynnn PO ochobhmx npaB n cboíkm He 03Ha i iacT, 
hto rocyaapcTBO He npn3HaeT apyrne, HenonMeHOBaHHbie, ho o6m,e- 
npn3HaHHbie npaBa n cboõoam.) 

PÍTaK, b MnpoBOM iipaBonopHbiKe cjioxnjicn hckhh CTaTyc-KBo: 06- 
mee npn3H3Hne nnBHJiH30BaHHbiMH rocyaapcTBaxiM pnna npaB n cbo- 
6oa. KoHCTHTynnn PO npn3HaeT 3 th npaBa nocpencTBOM npn3HaHnn 
(JjaKTa o6menpn3HaHHOCTH. 
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A Moryr jih cyribi KaK KOHCTHTynnoHHbie opraHbi npH3HaBaTb npa¬ 
Ba h CBo6o,iibi rpaxnaH? /la, oTBenaeT Kohctmtvlihh PO, Moryr. H TeM 
caMbiM OHa ynojiHOMOHHBaeT cyzibi BbicTynaTb b pojin coBpeMeHHbix 
npopoKOB, Hecymnx Hapony caKpanbHbie lopnflHnecKHe BHamm. 

CyneÕHbin KOHCTHTyn;iioHajiH3M 1 b KanecTBe o^hoh H3 ayxoBHbix 
npcaTCM HMeeT HHCTHTyT npoponecTBa. Bbui Tanon HHCTHTyr b Kyjibryp- 
Hoii HCTopnn nenoBenecTBa. Hanõojiee H3BecTHbie npopoKH — ohh >kc h 
rjiyõonanniHe Mbicjirnejin, sthkh õoxben MHJiocTbio, ho h KOHCTHTy- 
UHOHajiHCTbi — Monceít, Mncyc, MyxaviMcn. Bot hto nnmeT o npopo- 
Kax P. A. Ilanaim: «B Ehõjihh BbiaejieHbi Jinna, KOTopbie no ocoõoMy 
Bo/KbCMy õjiaroBOjieHHK) hbmhkitch rjiamaTaaMH cnoBa PocnonHH. 3 to 
npopoKH, nBJinioniHecn Hanõojiee BfloxHOBeHHbiMH n õoroBnoxHOBeH- 
HblMH nCHTC.lHMM. OHH HeCyT JIKWIM BOyKCCTBCHHVK) HCTHHy, HCpCnaK)T 
hm rocnonHH ycia hobji e hhh, naaHnaHHH, npcnynpoKneHHH o rponimiix 
onacHocrax n KaTacTpocJiax... KaK npaBHjio, nx cnoBa — caMbie Hejinne- 
npnnTHbie KaK fljin Bcero oõmecTBa, TaK h íuih BJiacTHTejieft, n TeM He 
MeHee ohh BbicKa3biBaioT hx c 6eccTpanineM h 6e3 onumKH Ha Jinna h Ha 
B03M0XHbie HcnpHMTHbic noc3encTBHM ,TJiH hhx caMHX...» H najiee: «Ko- 
HenHO, npopoK MO>KeT BCTynaTb b .HHanor h HcnocpencTBCHHO c uapcM, 
ho, KaK npaBHJio, He õbiBaeT “flBopnoBbix” npopoKOB. üpopoK Bcer.ua, 
aaxe b cbohx nacrabix oõpamcHinix k KOHKpeTHOMyjmuy... oõpamaeTCM 
Ko BceMy Hapony, h6o cnoBa ero õbuih 6h oõeccMbicjicHbi npii nacTHOM 
ímpecaTC h npeBpaTHJiHCb 6bi b Bopoxõy n ra/iamie. 

Mexay TeM npopoKH — He ranaTCJi h , hx cnoBa oõpeiaioT 3HaneHHe 
H CMbICJI B CHJiy TOTO, HTO TOBOpHT O npOÕJieMaX OÕlUCCTBa, CTpaHbl, o 
TpeBorax, TepcÕHinnx ee, n o 6enax, oxainaioinHX ee. 

HecMOTpn Ha xcaHpoBoe pa3Hoo6pa3He npoponecKHX khht... Bce 
ohh npeflCTaBJiaioT coõoíí coe^HHeHHe Hanõojiee HenpHMHpHMOíí 
kphthkh oõmecTBeHHbix h ynpaBjieHnecKHX nopoKOB, npe^BHneHHn 
hx KaTacTpo4 )h aec kh x nocjie.acTBMH b õyaymevi» 2 . 

rioTpeÕHOCTb b yTBepxmeHHH conHajibHoro nopanio npiiBejia k to- 
My, MTO b pa3Hbix CTpaHax He3aBHCHMO apyr OT npyra noHBHJincb pa3Hbie 
npopoKH: KoHítiynwH, Byaaa. Monceíí, MncycXpHCTOc, MyxaMMea. 

Ecjih roBopHTb o npeo6pa30BaHHH HHCTHTyTa npoponecTBa b co- 
BpeMeHHOM oõmecTBe, to, kohchho, (JiparMeHTapHO cfiyHKnHH stoto 
o6mecTBCHHoro HHCTHTyTa nojDKHbi BbinojiHHTb: TBopnecKaa hhtcji- 
jiHreHUHa (npopoKH — sto ÕHÕJiencKaa HHTejuiHreHnHH), cpe^cTBa 
MaCCOBOH [í H(f)Op Ví3 LI M14 H C\7IbI. 

1 O TOM, MTO TaKOe CyaeÕHHH KOHCTHTyUHOHajIH3M, CM.: EoHÕapb H. C. CyfleÕHHH 
KOHCTHTyiIHOHajIH3M B PoCCMH. M., 2011. 

2 FlanaHH P. A. XpHCTHaHCKHe KopHir coBpeMeHHoro npaBa. M., 2002. C. 78. 
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10. B 2005 r. Hhcthtyt 4)hjioco<|)hh PAH HeõojibniHM mpaxoM 
H3flaji KHury B. B. EnÕHXHHa «BBeneHne b (JjhjiocoíJdhk) npaBa». OHa 
nonBHJiacB nocjie CKoponocTHacHoií CMepra aBTopa, HacTynnBmen 
12 neKaõpn 2004 r. MoHorpa(|)HH B03HHKJia H3 KypcoB JieKiinn, koto- 
pbie EhÕHXHH, OflHH H3 CaMbIX CaMOÕbITHbIX H 3HaHHTejlbHbIX (|)HJIO- 
cocJ)ob coBpeMeHHOíí Pocchh, nnTaji Ha (|)hjioco(J)ckom (J>aKyjibTeTe 
Mry b 2001—2002 rr. h b HHCTHTyre (|)hjioco(J)hh PAH b 2002 r. 

C 1972 r. h no nocjienHHX nHeii cBoeíí >kmihh oh paõoTan b Hhcth- 
Tyre 4 )m.ioco(|)hh PAH, coTpynHHnaji co 3HaMeHHTbiM A. O. JIoceBbiM. 
YneHbie-(|)HJioco(J)bi roBopaT o HeM c orpoMHbiM yBaaceHHeM, HecMOT- 
pa Ha to hto oh He nojiynHJi 6a30Boro 4>HJioco4)CKoro o6pa30BaHHn: 
«Mc.iobck H3 Kpyra A. O. JIoceBa h C. C. ABcpwHneBa». 

3HaTOK pyccKoíí 4 >hjioco4)hh XIX — Hanana XX b., Ehõhxhh 6bui 
is bina K) mu mch npocBeTHTejieM. 3Ty cboio pojib b pyccKOH KyjibType oh 
ocymecTBHJi ÕJiaronaps-i apKOMy TajiaHTy iicpeBonnitKa. TpynHO npen- 
CTaBHTb, HO Bhõhxhh nepeBeji jiim pyccKoro HHTaTejin r.-T. TagaMe- 
pa, T. Mapcejw, K. O. lOHra, X. ApeHnT, B. flnjibTeH, Y. 3 ko, a Taicste 
jiHTepaiypHbie npowiBcneHMSi 3. Hohccko, T. Bejuin, A. ApTO. Ho ca- 
Moe 3HanHTejibHoe b ero npocBeTHTejibCKOíí neflTejibHOCTH — sto ne- 
peBon «EbiTHH h BpeMeHH» M. Xaíínerrepa. 3 thm, coõctbchho, Bce 
CKa3aHO. Y>kc MoacHO He ynoMHHaTb o npynrx nepcBonax, ecjin 6bi 3 to 
H e õbuiH nepeBonbi B. ryM6o.ib.aTa, I . nanaMbi, )K. Heppwna. 

Kax OTMenajiH C. C. HepeTHHa h A. n. OryppoB, «BBeneHne b 4>h- 
jioco(J)hk) npaBa» Bhõhxhh totobhji cnepHajibHO pjisi H3naTejibCTBa 
HHCTHTyTa (J)HJIOCO(J)HH PAH 1 . OcTaeTCH TOJIbKO ynHBJIHTbCfl, HO 3TO 
3HanHTejibHoe, caMoõbiTHoe (J)HJioco(J)CKO-npaBOBoe HccnenoBaHHe 
ocTajiocb npaKTHnecKH He3aMeneHHbiM pocchhckhmh lopncTaMn. Xo- 
th ynnB.iMTbCH. noacanyH, He ctoht: cjihuikom yna.iw.incb npyr ot npy- 
ra oõ.iacTM 4 )h.ioco(|)hh h lopHcnpyneHnHH b cobpcmchhoh Pocchh Ha 
6env noc.ienHcw. Ha sto oõcTOHTe.ibCTBO aBTop oõpamacT BHHMaHHe b 
nepBbix >i<e cTpoKax khhth, bo iscTyn.ieHww: rocynapcTBO n ero lopnc- 
npyneHpHH cnocoÕHbi TonbKO npenonaTb npaBO KaK cjiaKT, kbk naH- 
HOCTb, HO He cnocoÕHbi oõocHOBaTb ero, nocKonbKy 3 to 3anana cyry- 
6o 4>HJioco(|)CKO-npaBOBan. OHnoco(J)bi, co CBoen CTopoHbi, pa3Bep- 
TbiBan ocHOBaHHH npaBa, He b nepByio onepenb oõcnyacHBaioT 
lopHcnpyneHHHK). Ohh ctpoht OHTOJTomio npaBa Kax 3THKy b niHpo- 
kom CMbicne, BK.iK)’iaK)mcM H Ho ma TaKxe STonoraio 2 . 

3tO OflHO H3 CaMbIX BaXHbIX, atjlOpHCTHHHblX BbICKa3bIB3HHH nO 
OHTOJiorHH npaBa, KOTopbie MHe noBenocb nponHTaTb y pocchííckhx 

1 Cm.: Euôuxuh B. B. BBeaemie b (JhuiocoíJihio npaBa. M., 2005. C. 336. 

2 TaMxce. C. 3. 
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aBTopoB. OõpaTHM BHHMaHHe: OHTOjioraa npaBa — He aBTOHOMHan 
CHCTeMa neHHOCTeíí. Ehõhxhh He ocTaBJineT MecTa lopnjiHHecKOMy 
n03HTHBH3My, HÕO CHCTeMa HeHHOCTeíí K)pi1Cnpy,ICHUHH CHHKpeTHH- 
Ha, b Heíí edb MecTO n coõctbchho iop nji h mcc kom y KOHHemyajiH3My, 
6e3 KOToporo K)pncnpyaeHinin He mojkct hbhtb ccoh Mnpy b KanecTBe 
caviocTOHTC.TbHOM HayKH. Ho onHOBpcMCHHO fljiH npaBa npe3BbinaHHO 
BaxHa 3TH'iccKaa CHCTeMa ncHHOCTeií. 

Ohhoco(()mh npaBa biiÕMXMHa npe,n;cTaBJi5ieT HHTepec npc>Kjie Bcero 
c OHTOJioranecKOH tohkh 3peHnn. npaBOBaa peajibHOCTb — sto caMO- 
CTOHTejibHaH peajibHOCTb b paMKax BbicmeH peajibHOCTH (no T. JlyKMa- 
Hy n ü. Eeprepy 1 ), 3 to CBoero pojia aHKJiaB. n. Eypjibe ncnojib30Baji 
TepMHH «oõJiacTb» fljia Bbi^ejieHHH cnepHcjiHKH npocTpaHCTBa npaBa, 
Mnpa npaBa. Oh nraneT o tom, kbk mcjiobck iioKit/iaeT ojihv «oõJiacTb» n 
nepexoziHT b apyryio. OõjiacTb c[)hjioco(|)hh HaxojiHTcn no cocejicTBy 
c MHpoM npaBa. B KanecTBe npnMepa aBTOHOMHOíí oõJiacTH, aHKjiaBa 
JlyKMaH npefljiaraji TeaTp. Kai< TOJibKO b 3ajie racHeT cbct n no/iHHMaeT- 
cn 3aHaBec, 3pnTejib nepeHOCHTcn b HHoe npocTpaHCTBO. A Eyp^be 3a- 
MeTHJI, MTO OHH TOJibKO HTO ÕbIJIIl B HHOM npOCTpaHCTBe 2 . BoT H EhÕH- 
xhh nnnieT, hto «npaBO roBopnT c hbmh Ha CBoeM, He HaineM H3biKe» 3 . 
B MHpe npaBa, b stom aHKJiaBe roBopHT Ha 330Tepii'iecK0M n3biKe, He- 
noHüTHOM oõbiBaTejiíiM. TyT ecTb õecTejiecHbie Benin, lopnjiHHecKHe 
jinna, HenBHXHMOCTb b BHiie B03jiyniHbix cyflOB n nponne CTpaHHbie 
lopHxtnnecKHe noHHTHH, sto ocHOBa lopHjmnecKoro KOHnenTa aeiícT- 
BHTeJIbHOCTH. 

nepexoa H3 oflHoro npocTpaHCTBa b apyroe ocyinecTBJineTcn He3a- 
MeTHO, HO 3TO He 3HaHHT, MTO MOKJIV HMMH HCT yCJIOBHbIX rpaHMH. ÍOpH- 
CTbi xopomo 3HaioT npo ocoõeHHOCTH Toro npocTpaHCTBa, KOTopoe 
MOXHO Ha3BaTb MHpoM npaBa, «ocoõoíí peajibHOCTbio» 4 (H. H. AjieKce- 
eB) hjih «MHpoM npaBa» 5 (E. CneKTopcKníí). 

1 «Cpean MHOJKecTBa peajibHOCTeíí cymecTByeT oflHa, npejtCTaBJisnomaH coõoíí pe- 
ajibHOCTb par excellence, — sto peajibHOCTb noBceflHeBHOíi >km3hm. Ee npHBMJierapo- 
BaHHoe nojioaceHHe aaeT eft npaBO Ha3biBaTbca Bbicmelí peajibHOCTbio... Elo cpaBHeHMio 
C peajIbHOCTbK) nOBCeflHeBHOÍi 2CH3HH flpyrae peajibHOCTH OKa3bIBaK}TCH KOHeMHbIMM 
oõJiacTBMH 3HaHeHHÜ, aHKJiaBaMM b paMKax Bbicmeft peajibHOCTH, OTMeneHHbiMH xa- 
paKTepHbiMH 3HaneHHaMH h cnocoõaMH BocnpHHTHa...» (Eepeep TI., JlyKMÜH r. YKa3. 
com. C. 50). 

2 Cm.: Eypdbe TI. nojiHTHMecKaa ohtojiothji MapTiiHa Xaíiflerrepa. M., 2003. C. 29. 

3 Euõuxuh B. B. YKa3. com. C. 29. 

4 Cm.: AneKceee H. H. YKa3. com. C. 78. 

5 Cm.: CneKmopcKuú E. lOpucnpyiieHiiHH h (J)hjioco(J)hh. C. 79: «Miip npaBa — sto 
coBceM ocoõbin Miip, K3K 6bi HaacTpaHBaeMbiíi K>pHcnpyjieHiiMeH 3Jia Haa SMmipHMe- 
CKOÍÍ HeHCTBHTejIbHOCTblO». 
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Ehõhxhh TaKxe oÕHapyxHji sth rpaHHHbi Mexuy aBTOHOMHbiMH 
npocTpaHCTBaMH, aHKJiaBaMH b paMKax Bbicmeíi peajibHocra, c koto- 
pwx HaHHHaeTCH Bbi/iejicHue npejiMeTHoit ccjíepbi (|)mjioco([)mii npaBa c 
noMontbio OHTOJiornn npaBa. ITo ero HaõjnoneHnnM, c KOTopbix, co6- 
CTBeHHO, h HaMHHacTCH ero «Biíc^eHHe b (j)nnoco(t)HK) npaBa», b koh<|)- 
jiHKTHbix CHTyapHax, B03HHKaioniHX b poccnncKOM oõmecTBe, npaK- 
TnnecKH Bcerga HMeeT MecTO TeHueHnna, acejiaHne hjih ncKymeHne 
«He BCTynnTb b oõJiacTb npaBa, cyiia, cynonpoH3BO,a,CTBa n no- 
roBopnTbca no nymaM» 1 . Horaiam-ie roBopnTb (JjopMajibHbiM hbbikom 
poccnaHaMn BocnpnHHMaeTca KaK õojiee eciecTBeHHoe n nejioBenHoe. 
Cjiojkhocth nepexona b npaBOBoe npocipaHCTBO CBH3aHbi, b nacT- 
hocth, c TeM, mto npaBOBbie nponcjiypw hbjhhotch npenMymecTBeHHO 
nncbMeHHbiMH, conpoBoacaaioTca cociaBjieHneM npoTOKOJioB, hcko- 
Bbix TpeõoBaHHÍi b cyn, Bbinanen noBepeHHOCTeíí, cociaBJieHneM go- 
roBopoB n 3aBemaHHH. «,D,eHCTBHfl no (jDHKcannn, 3anncn Ha õyMary 
hjih b ManiHHy OTMenaioT nepecTynaHHe Hexoero nopora h BxoxjieHHe 
b ocoõbiH pexHM OTHomeHHH» 2 . Ho nepeji nepecTynaHHeM nopora jie- 
jiaeTca nocJienHaa nonbiTKa aoroBopHTbca HaponHTO He<|)opMajibHbi- 
mh cpencTBaMH, t. e., HanpHMep, CKopee HaMeKOM, neM expressis 
verbis, yaepxaTbca Ha cboííckhx, cevieiÍHbix, Hco(|)iiuHajibHbix ycToax. 
4 to 3to 3a ycTOH, õyaeT ohhh H3 Hamnx BonpocoB. CoBnanaioT jih 
ohh c T3K Ha3biBaeMbiM oõbiHHbiM npaBOM? B nopajiKe onepexeHHa 
Haao OTBeTHTb Ha TaKoíí Bonpoc OTpHnaTejibHO 3 . 

«nepecTynHTb nopor» — sto 3HanHT OKa3aTbca ynacTHHKOM npa- 
BOBoro npocTpaHCTBa. nepBoe, hto o HeM Hano 3HaTb: b HeM oôinaioT 
He XHBbie jnoflH, a «cyõteKTbi npaBa». Bhõhxhh nHinei: «Cy6i>eKT 
npaBa He a aH paHbnie npaBonopanKa; cyÕBeKT, HaoõopoT, onpeuejia- 
ctcm yxe H3 cymecTByiomeH CHCTeMbi npaBa h mojkct 6biTb npiiBüíaH, 
th6ko npHBH3aH hjih BOBce He npHBioaH k TejiecHOMy nejioBeKy, k TaK 
Ha3biBaeMOMy HHjiHBHny» 4 . TeM caMbiM Bhõhxhh cpaay x<e nonajiacT b 
«jiecaTKy». YMeHHe otjihhhtb cyõbeKT npaBa (jihuo) ot ÕHOJiornne- 
CKoro cymecTBa — nejioBeKa, hhumb irava .! bhoctii — 3to npn3H3K npe- 
ojio.i c hhm yiKopeai mctm' iec ko ro nouxona k npaBy. I lo stoh ripoõ.ieMe 

1 Euõuxuh B. B. Yjca3. coh. C. 4. 

2 TaMxe. 

3 TaM xe. AKaneMHK A. A. ryceiiHOB paccKa3MBaji MHe, hto ojihhm H3 no6y,n,n- 
TejibHbix mothbob k HanHcaHHio « B Beae h n a b (J)hjioco(|)hio npaBa» jpifl B. BnõnxHHa 
nocjiyxcHJio ropHflnnecKoe neno, CBB3aHHoe c aBTOTpaHcnopTHbiM cpencTBOM, Heno- 
cpejjcTBeHHbiM ynacTHHKOM KOToporo oh OKa3ajicH. Cxopee Bcero, sto h nonoÕHbie 
HaSjHojieHHH, KOTopbie noflBepraioTCH yHHBepcajiH3aiiHH aBTopoM, h OKa3ajiHCb b 
CyÕJIHMHpOBaHHOM BHfle B peHTpe (j)HJIOCO(})CKO-npaBOBbIX HCCJieflOBaHHÍÍ EnÕHXHHa. 

4 Euõuxuh B. B. YKa3. con. C. 76. 
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b pyccKOH (J)hjioco4)hh npaBa b Hanajie XX b. HMejin MecTO BecbMa 
MHTepecHbie BbicKa3biBaHHH, KOTopbie HeBenoMbi mhothm coBpeMeH- 
HbiM TeopeTHKaM npaBa. 

Onjioco(J)CKO-npaBOBan njen o tom, mo npaBOBaa peajibHOCTb — 
sto peajibHOCTb ocoõoro poga, hto ee cjienyeT OTjmnaTb ot BeniHoro 
MHpa, HMeeT caMoe HenocpejicTBeHHoe OTHOineHHe k yneHHio o jiHpe 
M k npoõ.icMe K.iaccH([)HKauHH cyõbeKTOB rpaxflaHCKoro npaBa. 

Bo3moxho, «BBeneHiie b <J>hjioco(J)hio npaBa» — sto ochobhoc (jin- 
jiocoíjjcKoe npoMiBc.acHMe bn6nxnHa, ocTaiiiiiceca, k coacajieHHio, He- 
OKOHieHHbiM. H nyviaK), mto b CBoeíi nocjienHeíí KHnre oh cjiejiaji no- 
nblTKy OÕbeKTHBHpOBaTb B K3KOM-TO CMbICJie CMyTHbie HOraflKH o 
neM-TO nOCTOHHHOM B npHpOfle pOCCHHCKOH BjiaCTH, COÕCTBeHHbie 
3THKO-nOJIHTHHeCKHe nepeJKHBaHHH. OÕpaTHM BHHMaHHe: Bhõhxhh 
H e HMeji lopHHHHecKoro oõpajoBamtH, h mmchho no3TOMy ero hhtvh- 
Hhh, KacaionieHCH pocchhckoto npaBa, ocoõeHHO HHTepecHbi. Oh h 
H e npeTCHjiyeT Ha to, htoõbi cojjiaTb aõcTpaKTHVK) (|)hjioco<|)hio npaBa 
b KanecTBe CHCTeMbi caMopa3BiiTHH Hexoero flyxa, KaK stot npoeKT 
ocymecTBJieH y TerenH. 3 to He npiiBbiHHbm fljra iophctob OTBjieneH- 
Hbiíi CTpyKTypHbiíí aHajiH3 Jiioõoro no3HTHBHoro npaBa, KOTopbiíí 
npoaejiaji T. Kejib3eH b «Hhctom yneHHH o npaBe». 3 to cyryõo pyc- 
CKan (J)hjioco(J)hii npaBa KaK pe3yjibTaT (j)H.ioco(|)CKoro cHHTe3a, rorre- 
ipaiiHM HCTOpilMeCKHX 3H3HHÍÍ, (jjHJIOJIOTHHeCKHX H MCKyCCTBOBC/I l ie- 
CKHX MeTOflOB aHaJIH3a H, nOBTOpmOCb, 3TO CHHKpeTHHeCKHH nouxoji 
k pyccKOMy npaBy. 

A. MHxaíÍJioBCKHH coBepmeHHO cnpaBenJiiiBO KOHCTaTHpyeT: khh- 
ra «BBejieHHe b (JjhjiocoíJihk) npaBa» ct3bht BnÕHXHHa b ohhh pau c 
HpyrHMH npejicTaBHTejHiMH npaKTHnecKOH 4 )hjioco(J)hh b Pocchh — 
K. C. AKcaKOBbiM, B. H. MHnepHHbiM, B. C. CojioBbeBbiM, B. II. Bbi- 
mecjiaBueBbiM, EE H. HoBropoimeBbiM, E. H. TpyõeuKHM 1 . Ecjih 
BC nOMHHTb CMbICJI CJIOBOCOHeTaHHH «npaKTHHeCKaH (JlHJIOCOCjlHH» 
y ApHCTOTejiH, to sto HayKa o nenTejibHOCTH Jiioneí!. Corjiamycb c 
A. MHxaíÍJioBCKHM: npaKTHnecKaa (|)ii.noco(|)HM — sto HayKa 06 ycjio- 
BHiix npaBHJibHoro nocrynKa, sto BMecTe c TeM nojiHTHnecKaa (Jjhjio- 
co(J)hh, nocKOJibKy jieHCTBHe HMeeT MecTO b nojince, b nyõJiHHHOM 
npocTpaHCTBe 2 . CaM Bhõhxhh BH^eji npH3BaHHe (]jhjioco<|)hh npaBa b 
Pocchh b tom, htoõbi npoacHHTb cyrb «KomjuiHKTa Mexay Booõpa- 
xaeMoíí HeonpeflejieHHOCTbio (npaBa. — T. T.) h peajibHOH KpenocTbio 
npaBOBOíi CHCTeMbi b Harneíi CTpaHe» 3 . 

1 Cm.: MuxaÜÂoecKuü A. BjiajiHMHp Bhõhxhh KaK (Jmjioccx}) npaBa // CoKpaT. 2011. 
Ne 3. C. 46. 

2 TaMxe. 

3 Euõuxuh B. B. YKa3. coa. C. 128. 
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Mcn0JIb30BaHHbffl EHÕHXHHbIM MCTOa nO JHÍlH II , KãK MHe Ka>KeT- 
ch, c(|)opMHpoBajic5í noa BjiHBHHeM ohtojiothh M. Xaímerrepa. Co- 
BceM He cjiyqaíÍHO BecbMa HHTepecHbie OBapcHim o npnpone pyccKoro 
npaBa h BjiacTH b Pocchh npHuuiH b rojioBy HameMy aBTopy — nepe- 
BonHHKy h HHTepnpeTaTopy Xaímerrepa. 3 to Bem xaímerrepoBCKHH 
coBeT — yMeTb npncMOTpeTbca k Beiim, yBHfleTb Bemb b ce6e, ee 
CKpbiTbie B03M0XH0CTH. £I,o Xaímerrepa KjiaccnqecKaH OHTOJionm, 
Bocxo/iHiLias-i reHeajioranecKH k EBiaTOHy, ncxonHJia H3 Toro, hto jho- 
6aa Bemb BBJifleTCJi jmnib KonneH BenHOH h HeH3MeHHOH imen, koto- 
pan h onpe.ac.meT Beiim per se. 

CroBÕa nHineT, hto naen — sto ynen, pox Beipn. Haen nonoÕHa 
HHKTaTopy, npeanHCbiBaiomeMy, kto ecTb kto h hto ecTb hto. 3tot 
HHKT aT pacnpocTpaHHeTCH h Ha oõJiacTb lopHcnpyneHHHH, h Ha 06- 
jiacTb (fiimococjinii npaBa, KOTopbie c TaKoíí njiaTOHOBCKHÍi nocTaHOB- 
Koii Bonpoca oõpeneHbi HaxonHTbcn b y3KHX paxncax paHee c(J)opMH- 
poBaBHiHxcn n pca c t a b.t c h n ri o npaBOBbix «Beipax» 1 . 

HanoMHHM, hto noa bjihhhhcm njiaTOHa noa Beuibio CHanana no- 
HHMajiH TOJibKO npeaMeabi MaTepHajibHoro Mnpa. II03ace noa BemaMH 
dajiH noapa3yMeBaTb h HeMaTepHajibHbie npeaMeTbi, CHanajia TaKHe, 
KaK, CKaxeM, npaBa TpeõoBaHHH, B03HHKaiomHe nocjie 3aKjnoneHHH 
aoroisopa. Eme no3>Ke BemaMH CTajiH Ha3bmaTb cnpaBeoiTHBOCTb, cbo- 

6oay. 

CoBepmeHHO hhoíí noaxoa k BeipaM, h b stom cyTb npoH3BeaeH- 
Horo hm OHTOJiorHnecKoro nepeBopoTa, npemioxHji Xaííaerrep. KaK 
3aMeTHji CroBÕa, caMa Bemb caMHM (})ai<TO\i cBoero 6 bmm (co-õbmm) 
yKa3bmaeT He CTOJibKO Ha Jiexamyio b ee ocHOBe meio, ckojibko Ha 
Becb Heo6o3pHMbiH MHp 2 . Xaííaerrep BejiHKOJienHO noKa3an sto b cbo- 
eM scce «Bemb», Koraa nocTaBHJi Bonpoc h otbcthji Ha Hero — b neM 
BemecTBeHHOCTb Bemn (namenHOCTb namn)? A bot hto nnmeT Eh 6 h- 
xhh: «OTHomeHHe k 3eMJie oneHb BaxcHO b Pocchh, h b hcm oõíma- 
TejibHO Haao pa3o6paTbca. Ecjih, kohchho, Teopmr mm Hac — sto He 
eme oima KOHCTpyKHHH, rnnoTe3a, a to, hto TeopHH h 03HanaeT — 
BTJiímbiBaHHe b to, KaK Bemn noKa3biBaioT cc 6 h» 3 . 

CKopee Bcero, Bhõhxhh pemHJi «noBepHyrb B3rjmm> na MHp lopn- 
HHnecKHX Berneír h npoaHajiH3HpoBaTb TaKyro Bemb, KaK pyccKoe npa- 
Bo, b KanecTBe KoppejmTa HenoBenecRoro npHcyTCTBHH b MHpe cymero. 
B TaKOM cjiynae Bemb nojixHa paccMaTpHBaTbca h He KaK MaTepnajib- 
Hbiíí oõbeKT, h He KaK Hflea stoto npeflMeTa. Bemn, no Xaímerrepy, 

1 Cm.: Cmoeõa A. B. npaBocyznie: npopecc, coõbiTHe, npoHcmecTBHe? Kay3anbHbie 
paflbi BHHbi h npnroBopa // Pocchhckhh eaceronHHK Teopim npaBa. 2008. N» 1. C. 86. 

2 TaMxe. C. 85. 

3 Euõuxuh B. B. YKa3. coa. C. 43. 
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coÕHpaioT Mnp, m b 3TOM hx noajiHHHaa cyrb, ohh Bbi3biBaioT Bceoõ- 
myio B3aHMOCBH3b. H ecjiH npaBO (hjih Beiub) paccMaipHBaTb c Taicoii 
OHTOJIOTHHeCKOH TOHKH 3peHHH, TO HeH36eXHO npHXOflHTCH OÕHapy- 
XKHTb CBH3b MOK3.V COBpCMCHHblMH pOCCHÍÍCKHMH npaBOM H BJiaCTbK) H 
npefluiecTByiomHMH hm reHeTHnecKH npaBOM h BjiacTbio. B opÕHTy 
HccjieflOBaHHa, TaKHM o6pa30M, nonaaaioT h pHMCKoe, h BH3aHTiríí- 
CKoe npaBO. 

B o 6 meM-TO TaKoit noaxoa k ohtojiothh npaBa BnojiHe aonycTHM. 
Bc.ab He cjiynaiÍHO b npcaviõyjie Kohctmt\tihm PO ecTb o'iei-ib BaacHbie 
Rim noHHMaHna ee CBoeo6pa3na caoBa: «npnHHMaa KoHCTHTypHio, 
Mbi, MHoroHannoHajibHbin Hapca Poccnn, hthm navntTb npc/iKOB, ne- 
pe.aaBuiHX HaM jnoõoBb n yBaxeHne k OTCiecTBy, Bepy b aoõpo n cnpa- 
BeaJinBOCTb». 3 th caoBa He npocTO B03BbimeHHaa (]jpa3a, naTeTHKa, 
ohh oõjiaaaioT mvõokhm k> p h a h t g c k mm cmhcjiom, 3to ojihh H3 hhct- 
pyMeHTOB, Hcnojib3yeMbix npn TOJiKOBaHHH KoHCTHTypHH PO. Hto 
03HanaeT «naviHTb iipepKOB»? Ilcpcnain jih ohh HaM hto-jih 6 o, KpoMe 
jik) 6 bh h yBaxeHHH k OTenecTBy? EcTb jih b nepeaaHHOM HacjieacTBe 
mores hjih penb HjieT tojibko 06 3THnecKOH, a He o lopnjiHHecKOH cy 6 - 
CTaHHHH? MoJKHO JIH BOo6pa3HTb, 'ITO C nOMOLUblO 3THX BclJKHblX CJIOB 
H 3 npeaMÕyjibi Kohcthtvuhh PO o 6 o 3 HanaioTca reHCTiirccKHe gbmjm 
npaBa h BJiacTH c HCTopnnecKHM npomjibiM CTpaHbi, KOTopbie b CHJiy 
3Toro oõJiaaaioT CBoeo6pa3HOH chjioíí HHepiiHH, nocTOHHHO npHcyr- 
CTBya b npaBOBOM co3HaHnn? He aBjiaeica jih KoHCTHTynHa PO ko- 
JIH(J)HKaiIHeH Ba>KHCÍÍniHX JOpHflHneCKHX HOpM O BJI3CTH, 06 yCTpOHCT- 
Be rpaxaaHCKoro oõmecTBa, MHorae H3 KOTopbix pepenTHpoBaHbi H3 
3anaaHoro KOHCTHTynHOHHoro npaBa, a TaKxe KonH(|)HKanHeH HeBn- 
a hm oro npaBa, ncpeaaHHoro HaM npexHHMii noKOJieHHHMH pocchhh? 

Btophm MbicjiHTejieM, BjiHHHne KOToporo omymacTca B KHHTe Bh- 
õnxHHa, aBJiaeTca n. Bypa.be, Ha paõoTbi KOToporo no KpHmnecKOH 
couhojiothh oh ccbuiaeTCH. Hepeaico nocTpoeHHe MHoro3BeHHOíí chc- 
TeMbi paccy>i<aeHHH HanHHaeTca c iniTaTbi H3 Bypabc. 3aHMCTByeTca He 
KOHKpeTHaa Mbicjib, a mgtoh connajibHOH pc koh cipy kli h h hhtcjijick- 
TyajibHoro cxeMam3Ma, KOTopbiíí Bypabe c ycnexoM npnMeHHJi b cbo- 
eíí «nojiHTHiecKOH ohtojiothh MapTHHa Xai-íacrrcpa». 3tot vieToa He 
nypaeTca HHTyniiHH, õojiee toto, ohh 3aHHMaioT oneHb 3aMeTHoe Me- 
cto b (J)Haococ[)HH npaBa EHÕHXHHa. ,H,OKa3aTejibCTBOM TOMy cjiyxHT 
caeayioinee BbicKa3biBaHHe (MHoroKpaTHO noBTopaeMoe b KHnre): 
«Mbi HHTynTHBHO oniymaeM, hto b HarneM oõmecTBe npn Bcen Heon- 
peaejieHHOCTH cHTyannn c KoHCTHTynneH h npaBaMH ae.ioBCKa cyme- 
CTByeT xecTKaa HopMa» 1 . Xaiíaerrcp micaji, hto hcthh3 (|)chomchoho- 


1 Euõuxuh B. B. YKa3. coa. C. 121. 
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thh, He 3aMeaeHHaa caMoíí (^eHOMeHoaorneH, — sto 3aTymeBaHHaa 
HeOKaHTHaHIiaMH HCTHH3 «KpHTHKH HHCTOTO pa3yMa», KOTOpaH co- 
CTOHT B TOM, '[TO «n03HaBaTb — 3TO BCeTO JIHmb [[O.lbJOliaTbCH HHTyH- 
UHeíi». 

Bjimhhhc Bypabe npoaBaaeTca b CHHKpeTH 3 Me Hcnojib 3 yeMbix Me- 
ToaoB aHanH3a pocchhckoto npaBa, BbipaxaiomeMca b OTKa3e ot hhc- 
to lopHannecKHX MeToaoB aHajiH3a. 3 to h MeToabi KpnTMaecKOM co- 
Uhojiothh, n ropHannecKHH no3HTHBH3M «Hhctoto yaeHna O npaBe» 
T. Kejib3eHa, kojimmcctbo cchjiok Ha KOTopbifí npuMepHO TaKOBO xe, 
K3K h Ha n. Bypabe. Jlpn stom He CKJiaabiBaeTca BneaaTaeHna, hto 
HM eeT MeCTO 3KJieKTH3M. 

Ot Bypabe y B 11611 x 11 Ha, cKopee Bcero, CTpeMjieHHe k npeoaoacHMK) 
KpaHHOCTeíí HeMeuKoro npaBOBoro KOHn;enTyajiH3Ma, c(J)opMHpoBaB- 
ineroca noa BanaHneM ncTopnnecKon niKoabí npaBa b TepMaHHH Ha- 
nana XIX b., Koraa õbuin co 3 aaHbi «paíi lopHanaecKHX noHHTHH» 
(P. MepHHr), aBTOHOMHoe npaBOBoe npocTpaHCTBO, caMoaocTaToaHoe 
aaa Toro, htoõm h3hth npaBnabHbin otbct Ha jhoõoh nocTaBaeHHbin 
lopHanaecKHH Bonpoc. He cayaaíÍHO Bhõhxhh oõpaTHa BHHMaHHe Ha 
KpHTHaecKHe BbicKa3biBaHHa Bypabe, KOTopbie, no cyTH, npH3BaHbi 
aeMHCTH(J)HnHpoBaTb, aecaKpajiH3HpoBaTb npaBOBoe KOHnemyajibHoe 
npocTpaHCTBO, ocHOBaHHoe Ha tf)MKnnax. O (|)HKn;HOHH3Me npaBa nn- 
cajin h T. Paaõpyx, n H. H. AjieKceeB. ApncTOTeab roBopna o cxoacTBe 
xpenoB n KjpncTOB. B phmckom npaBe 6 buio aocTaTOHHO mhoto ca- 
KpaabHblX 3jTCMCHTOB, COXpaHIUIHCb OHTI H B COBpeMeHHOM KOHCTHTy- 
UHOHHOM npaBe. 

no Bypabe, npo<J)eccHH 3acTaBJiaeT ropncTOB õbiTb noanTHaecKM 
3aHHTepeCOBaHHbIMH, B aaCTHOCTH, B OÕOCHOBaHHH T3KHX lOpnaHHe- 
ckhx naeíí, HMeiomnx oaeBnaHyio (JmaococjicKyK) «noaKJiaaKy», xax 
naea oõuiero õaara 1 . lOpncTbi H 3 o 6 pean (Jíhkuhk) b Bnae 6 e 3 anaHon 
rocyaapcTBeHHOíí MamnHbi, xoth b peaabHOCTii aeíícTByioT He (|)hkiih- 
OHHbie «rocyaapcTBeHHbie opraHbi», a aK).a m, HHanBHabi. Bypabe b pa- 
6 oTe «PeHHTepnpeTanna rocyaapcTBa: reHe3nc n CTpyicrypa õiopoKpa- 
THaecKoro npocTpaHCTBa » 2 oõbacHaeT, KaK HCTopHaecKH noaBHaacb 
OaHa H3 KipiiaiiaeCKIIX (|)HKIiHÍÍ. 

npH nocaeaHevi Kopoae OpaHmiii JIioaoBHKe XVI 6 biaa npeanpn- 
HaTa nepecTpoíÍKa cyaeÕHOíi cncTeMbi b CTopoHy ee 3aBHCHMOCTH ot 
MOH apxa. OaHaKO ToabKO b ycaoBHax He3aBHCHMOCTH cyaa npo(J)ec- 
cna aaBOKaTa Moraa npHHOCHTb aocTOHHbie aoxoabi. H bot b xoae 

1 Cm.: Apucmomejib. IlojiHTHKa. 

2 Bourdieri P. Rethinking the State: Genesis and Structure of the Bureacratic Field. 
Cambridge (U. K.) Polity Press, 1998. P. 43. 
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no^roTOBKH k nepecTpoíÍKe cyaeÕHoií CHCTeMbi h oõcyxaeHHa b oõ- 
mecTBe noaBJiaeTCB CTapaa apHCTOTeaeBCKaa h aea oõmero 6jiara h 
cjiyxeHHH He MOHapxy, a aõcTpaKTHOMy rocyaapGTBy. B npeapeBoaio- 
Hhohhoh OpaHHHH, no MHeHHio Bypabe, nyõJiHpHCTHKa, aBTopaMH 
KOTOpOH ÕbIJIM B OCHOBHOM lOpHCTbl, BbIJIBHHyjia Ha nepBOe MeCTO 
cjiyaceHHe He jihhho rocyaapio, a õaary rocyaapcTBa. 3aroBopHJiH jih- 
Ha, npcTGHay fomnc Ha pojib oõbCKTHBHbix 3KcnepTOB He3aHmepeco- 
BaHHOíí npe.aaHHOCTM nceoõmeMy õaary. A Beab ropHCTbi 6mjih 3bhh- 
TepecoBaHbi b npuaaHHH yHHBepcajibHoíí (JtopMbi BbipaxeHHio cbohx 
KJiaHOBbix HHTepecoB, b BbipaõoTKe TeopHH cjiyxceHHH oõmecTBy hjih 
oõmecTBeHHOMy nopaaKy h, cooTBeTCTBeHHO, b aBTOHOMH3auHH rocy- 
aapCTBeHHOH JIOrHKH OTaeJIbHO OT MOHapXHHCCKOH JIOrHKH, OT «KOpO- 
jieBCKoro ao Ma», h TeM caMbiM b H3o6peTeHHH res publica (oõmero ae- 
aa, HHTepeca, oõmeír Bemn), a noTOM yxe topHaHuecKoro (|)hkh;hoh- 
Horo noHBTHH «pecnyõaHKa» KaK HHCTaHpHH, TpaHcueHaeHTHOH no 
OTHomeHHK) k areHTaM (BKatonaa Kopoaa), BpeMeHHO ee Bonaomaio- 
mHM 1 . 

Pa3BHBaa naeio Bypabe, Bhõhxhh 3aMeuaeT: «OõmecTBeHHOMy 
õaary npn TaKOM ero noHHMaHHH cayxm HapaBHe co bccmh rpaxaa- 
HaMH h caM rocyaapb. TeM caMbiM noTCHUHaabHO ypai5 Hm baioTCH c ro- 
cyaapcM Te, kto nporae eMy Bcero anirib cava;na. Co BpeMeHeM BCTaa 
Bonpoc o npoBepKe, acMCTBMTcabHO a 11 rocyaapb cay>KMT oõmecTBeH- 
HOMy õaary. 3tot rpuTepuM He HCKatonaa H3rHaHHe h Ka3Hb rocyaapa 
KaK naoxoro ca y>K mea a tcmh, kto 3HaeT h BbirioaHHCT aaaaay ayume. 

Fio Bypabe, npo<J)eccHíi iophctob, cbirpaBinaa raaBHyro poab b co 3- 
aaHHH TaKoro oõmecTBCHHoro mhchmm, õbiaa iioaiiniMecKii 3aHmepe- 
coBaHa b HeM. Bhtb rocyaapeM He aaHO KaxaoMy: aaa 3Toro Haao 
HMeTb Hya<H\'K) HacaeacTBeHHOCTb. Cayxmb oõmcMy õaary MoxeT 
HaoõopoT Kaxabiir, Haao ToabKO aoKa3aTb, mo tm HMeHHO sthm 3a- 
HOT. rocyaapcTBCHHaa uaeoaonia oõmero õaara CTaHOBmca co Bpe¬ 
MeHeM pemaiomeH CHaoir. IlpaBO h ero npHHyameabHOCTb ocTaioTca 
npexKHHMH, TepaeTca ToabKO aniio HOCHTeaa npaBa, KOTopoe õbiao 
BceM BHaHO Ha TpoHe. OHKTHBHOCTb HOBoro rocyaapcTBa aeaaeT ero 
HeyaoBHMbiM. PeaabHbiíí HcnoaHmeab npHHyxaeHHa HeBHanM 3a ro- 
cyaapcTBeHHOíí aaMHHHCTpauHeH, KaK naaaa 3a raabOTHHOH» 2 . 

CaMO >kc rocyaapcTBO b paMKax H30õpeTeHHoro KOHCTHTyuHOHHO- 
npaBOBoro KOHHemyaaH3Ma npeBpamaeTCH, no BbipaxeHHio Bypabe, 
b «yaoÕHbiít CTeHorpacjjHHecKHH 3HaK», npHneM oueHb onacHbiír, no- 

1 Cm.: Bourdieri P. Rethinking the State: Genesis and Structure of the Bureacratic 
Field. P. 48. 

2 Euõuxuh B. B. yica3. coa. C. 25. 
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CKOJibKy oh, 3acjioHflfl peajibHOCTb, KpaTKO h npeBpaTHO o6o3HanaeT 
OÕJiaCTH B3aHMOOTHOmeHHH peaJIbHbIX CHJI. 

ripHHyxjieHHe cnpHTajiocb b ropHflHHecKoíí <|)hkhhh, HaiÍTH ero 
HCTOHHHK Tenepb TpyaHO. 

«YnpoHeHHe HOBoeBponeíicKoro rocyaapcTBa, — nnineT Eh6h- 
xhh, — oõecneHHBajiH Hneojiorn, BHymaBiime He3aBHCHMbrà ot jihh- 
hoh BOJiH r ocyTiapcTBe hh bi lí pa3yM (raison d’Etat) BHe pejinrriM h mo- 
pajiH. Bceoõmee õjiaro TpeõyeT mwiHHeHHH ceõe. Tpyõoe hjih Hepa- 
3yMHoe noBenemie BJiacTeíí ocBexaeT naeio Bceoõmero ÕJiara. OHa 
npHTHraBaeT k ceõe õojibme chji, Koraa TpeõycTca ee BoccTaHOBjieHHe. 
Pa3yM, KOTopbiíí jhojih xotht BHfleTb b rocyziapcTBe, TeM õojiee npn- 
BJieKaeT, mto rocyaapcTBO OTOxaccmiacTca c npaBOM. Eyaynn coõct- 
BeHHO CHCTeMOH MexaHH3MOB npaBa, oho KaxeTCH aBTOMaTHnecKH 
oõccncicHO npaBOTOíí. EcTecTBeHHO oximaTb, hto ero yneHbie, cyzibH, 
nojiHTHKH oõecnenaT npaBjiy Jiynme, mcm onHHOHKa» 1 . 

Bypjibe, oTMenaeT Ehõhxhh, npejuiaraeT bmjictb npirniHy cjiojkhb- 
meírca nocjiepeBOjnoiiHOHHOH CHTyapHH, Korga noa HMeHeM aeMO- 
KpaTHH BbicTynaeT HeH3BecTHO mbc npaBJieHHe, b MexaHH3Me npeacTa- 
BHTejibCTBa. EIoMHHajibHO Bce rpaxcn;aHe paBHbi b npaBax. Ohh aejiera- 
pyiOT CBOH nOJIHOMOHHH TeM, KOTO CneiiMÍUbHO ,TJIH MTO TO Bbl6npaK)T. 
,H,ejieraT tobopht cbohmh (|)opMyjiaMH h pemeHHHMii 3a Maccy, koto- 
paa ^oji/KHa noBepHTb, mto cjibimHT b hcm cboh rojioc. 

«PeajibHbiH hctohhhk MarHH nepcjiopMaTHBHbix (npeunHCbiBaio- 
iuhx) BbicKa3biBaHHH CKpbiBaeTca b MHCTepHH cjiyxeHHH, t. e. flejiem- 
poBaHHa (npaB), b CHJiy KOToporo hhhhbhh — Kopojib, CBHineHHHK 
hjih npejicTaBHTejib — nojiynaeT MaHjiaT roBopHTb h fleíícTBOBaTb ot 
HMeHH rpynnbi, k o h c t h t y h p y k ) in e ií c 1 1 b HeM h Mcpei Hero» 2 . 

^ajiee, pa36npaa, kbk CKJiaflbiBajica coBpeMeHHbiH KOHCTHTypHO- 
H3JIH3M c ero 6a30Boíí njieeii HapoflOBjiacTHH, Ehõhxhh KOHCTaTHpyeT: 
«OTCiofla K3K õyflTO 6bi HanpamHBaeTca BbiBoji, mto ecjiH HHCTaHHHeíi, 
me BbiHBJieHa (Jihkphh oõmero ÕJiara, OKa3biBaeTca npeacTaBHTejib- 
CTBO, TO e^HHCTBeHHblM nOflJIHHHblM CBOHM Bbipa3HTeJieM MOJKCT ÕbITb 
TOJibKO Bce oõmecTBO b nojiHOM cocTaBe. H pcjicTaBHTCJi bhhh HHCTaH- 
Hhh jioji> kh a ycTyraiTb MecTO HapojiHOMy coõpaHHio. 3,aecb Hajio B03pa- 
3HTb, mto aropa, Bene, thht, b Harne BpeMH BceHapo^HbiH pe(J>epeH- 
nyM — HenoBopoTJiHBbie MexaHH3Mbi, yBH3aiomHe b õecKOHenHOM 06- 
cyjKjjeHHH. MojinajiHBoe õojibniHHCTBO 6biJio 6bi npejiaHO tobopjihbmm 
M eHbHIHHCTBOM TOJibKO B CJTVMaC npOTHBOpeHHH B HX BblC K33bl BílH H H X. 

1 Euõuxuh B. B. Yjía3. com. C. 26. 

2 Bourdieri P. Language and Symbolic Power. Cambridge (Mass.); Harvard Univer- 
sity Press, 1991. P. 75. 




fjiaBa 2. PeajibHOCTb npaBa h npaBOBaa peanbHOCTb 


167 


TaKoro, oflHaKO, He HaõjnoaaeTCH, noTOMy >ito 6ojtti Ttt hhctbo b npHH- 
HHne He BbicKa3biBaeTca HHKoraa. Oho jiojdkho 6bm> MOJiaajiHBbiM, 
KaK MOJinaT 3eMJia, MHp, BcejieHHaa. Flepexofl MOjiaaHHa b tojioc TaK 
HJIH IIHa’lC npOHCXOflHT, H HeOJKHJiaHHOCTb npH 3TOM HCHBÕOKHa» 1 . 

TaK B03HHKjia KOHCTHTyHHOHHO-npaBOBaa H^ea Hapo^Horo npea- 
CTaBHTejibCTBa, npHMeHHTejibHO k KOTopoMy yxe CTOjieTHe lopHCTbi 
nbITaiOTCa nOCTpOHTb lOpHJIHHeCKHe KOHCTpyKHHH, OÕbHCHHIOmHe, 
hto H3 ce6a npeacTaBJiaeT 33 koh, npnHHMaeMbiH opraHOM Hapo/iHoro 
npeacTaBHTejibCTBa, HBJiaeTca jih oh 3ktom kojijickthbhoh bojih hjih 
xce 3TO B HHCTOM BHHe (|)HKHHH. IIOKa3aTeJIbHa riOaMCICHHaH Ehõhxh- 
HbiM flHHaMHKa b npegcTaBJieHHax Kejib3eHa o tom, hto Taxoe aKTbi 
roaocoBaHHH b napjiaMeHTe. CHaaajia oh cwraji, hto sth aKTbi, b pe- 
3yjIbTaTe KOTOpbIX 3aKOH npHHHMaeTCa ÕOJIblHHHCTBOM TOJIOCOB H CTa- 
HOBHTca aeiícTBHTeabHbiM, t. e. BCTynaeT b CHjiy, He Bcerjia hbjihiotch 
aKTaMH bojih, noTOMy hto ro.iocyiomMe aenyTaTbi napjia\ieHTa aacTO 
He 3HaioT hjih 3HaioT HejiocTaTOHHO xopomo coaepxaHHe 3aKOHa, 3a 
KOTOpblH OHH TOJIOCyiOT, ã BO.iaHICViy flOJIJKHO 6blTb H3BeCTHO CO.TCp- 
xaHHe bojih. OjiHaKO 3aTeM Kejib3eH H3MeHHJi cboio ToaKy 3peHHa, 
oõbhchhb 3to TeM, hto, Koraa HJieH napaaMeHTa rojiocyeT 3a 3aKOHO- 
npoeKT, co.aepjKaHHe KOToporo eMy HeH3BecTHO, coaepxaHHe ero bo¬ 
jih npeacTaBJiaeT coõoíí CBoero poaa ynojmoMOHHBaHHe. Tojiocyio- 
hihh xoaeT, HTo6bi 33 kohom CTaji tot 3aKOHonpoeKT, 3a kotopmh oh 
rojiocyeT, He33BHCHMO OT ero coaepxaHHa 2 . 

nepexoji; MOjinaHHa õojibiHHHCTBa b tojioc aenyTaTa CTaHOBHTca 
B03M0)KHbiM noTOMy, hto npaBO He MoxeT cymecTBOBaTb 6e3 3THHe- 
ckhx ueHHOCTeH. XtoBepne cocTaBaaeT ocHOBy ynojiHOMOHHBaHHa, h 
3tot ([laKTop .aoBepiiH, jiexauiHH b c(|)epe npaBOBOíí sthkh, jacTainHei 
npH3HaTb 33KOH JieTHTHMHblM, HOCKOJlbKV TOJIOCyiOmHH XOHÊT, HTOÕbl 
33KOHOM CTaji 3aKOHonpoeKT, aaxce ecjiH aenyraT He pa36HpaeTca b 
lopnjiHaecKHX TOHKOCTax ero coaepxaHHa. 3 to oõbacHeHHe c hc- 
i ioubioBa h lic m apryMeHTOB H3 npaBOBOH 3 thkh npnoõpcTaeT ipeiBbi- 
'laiiHVK) BaxHOCTb b HacToamee BpeMa, Korna aenyraTOB H36HpaioT He 
no TaK Ha3bmaeMOH MaxopHTapHoií CHCTeMe, a b cocTaBe npejuiarae- 
Mbix napTHaMH cnHCKOB. TojiocyioT jih npn stom rpaxjiaHe 3a nojin- 
TimccKyK) njiaT(|)opMy, npejuioKCHHyK) napTHeií, t. e. 3a imen, hjih >kc 
rojiocyioT 3a jihhhocth, BKJiioaeHHbie b napTHHHbin cnncoK? Coot- 
BeTCTBeHHO, ec.iii nocae BbiõopoB KaHaHflaTbi b aenyraTbi cTaHOBaTca 
aenyraTaMH ot napTiiii, Moryr jih napTHH npeKpaTHTb hx hojihomohhh 
K aK jienyraTOB? 3 to iipoõ.icMa TaK Ha3biBaeMoro HMnepaTHBHoro hjih, 


1 Euõuxuh B. B. YKa3. coh. C. 27. 

2 TaMxe. 
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HanpoTHB, CBOõo/iHoro ManaaTa. Bhjuimo, b kohctmtvlimohhom npaBe 
ecTB He TOJibKO caKpajibHbie BKpaiuieHHH b BHne, HanpHMep, kjihtbh 
I lpe3HneHTa (cm. ct. 82 Kohcthtyhhh PO) hjih npHcnra, npHHOCH- 
MOÍÍ CyHbHMH, HO H SJieMeHTbl npaBOBOÍÍ MOpaJIH. HMeHHO o hhx Eh- 
6hxhh miincT noHTii Ha hbmkc no33HH: «CoõjnogeHHe npaBa, b otjih- 
nne OT 3Toro, KaK yxe roBopHJiocb, BOBce He oõioaTejibHO npHHOCHT 
He nocpc/icTBe h h yK) Bbiroay MHe hjih eme k o m y- h m 6yab. B npaBe ecTb 
CTopoHa pbmapcTBa: a BepeH 3aKOHy, aojiry npocTO H3 BepHOCTH. EcTb 
pa3yM b tom, hto TpeõoBaHHa nojira He CMamajiHCb ynoMHHaHHeM o 
TOM, HTO HX BbinOJIHeHHe, H TOJibKO OHO, .TCJUieT 'ICJlOBCKa ^OCTOHHblM 
CMaCTbH» 1 . 

Hh onHa KHHra no <|)hjiococ|3hh npaBa (jihõo no Teopnn npaBa) He 
oõxounjiacb 6e3 paccMOTpeHHH onno3HpHH «no3HTHBHoe npaBO — ec- 
TecTBeHHoe npaBO». Ho ecjm oõbihho aHajiH3 HannHaeTca c no3HTHB- 
Horo npaBa, to y B. BnÕHXHHa npaBO, KOTopoe cymecTByeT b cjiopMe 
3aKOHa h 3anoaHaeT nyõJiHHHO-npaBOBoe npocTpaHCTBO, BOBce He 
aBaaeTca caMbiM BaxHbiM. Ero SKCKypc b mhp npaBa c pejibio (fmjio- 
co(J)ckh ocMbicaHTb caMbie ocHOBHbie lopHHHaecKne noHHTna, Haan- 
HaeTca c oõbiHHoro npaBa, KOTopoe neftcTByeT 6e3 noMomn rocyuap- 
CTBeHHbix CHJioBbix CTpyKTyp. 3 to npaBO nomiepjKHBaeTca chjioh 
H paBCTBeHHOTO OCyjKJieHHfl, OÕmeCTBeHHOTO MHeHIia, HeOÕXOJIHMO- 
CTbio KOH(J)opMH3Ma (BJiacTH mo^eíl, KOTopbie «TaK He neaaioT» hjih 
«B ce TaK aeaaioT»). no3HTHBHoe, nHcaHoe, ycTaBHoe npaBO Bcerna 
HMeeT b KaaecTBC npemnecTByioniHX paHee nciícTByKMiuic HopMbi. 3Ta 
CBa3b iipoaB.iaeTca b cjieayioineM: htoõh caejiaTb K)pn.TH'ieci<n neilcT- 
BHTejibHbiMH HOBbie 3aKOHbi, nyõjiHHHau BJiacTb gojDKHa 3aaBHTb 06 
OTMeHe npemnecTByiomHX. flaxe ocymecTBJieHHaa b 1917 t. b Pocchh 
jiHKBHnaiiHn aacTHOíi co 6 ctb 6 hhocth Ha cpeacTBa npoH3BO,a;cTBa h 
B 03HHKH0BeHHe 06 lII,eHap 0 ,HH 0 H COÕCTBeHHOCTH hmcjih 3a coõoíi Tpa- 
Hhhhk) o 6 mnHHoro nojn>30BaHHH leMjieü c nepe,ae_noM 2 . 

Pa3BepTbiBaa cyxaeHHH o no3HTHBHOM npaBe, Ehõhxhh noflaep- 
KHBaeT TaKHe xapaKTepncTHKH npaBa, KaK «He Hame, He CBOHCKoe», 
«HenpHCTynHoe anuo npaBa». no3TOMy cynbH b o(j)nnnajibHoii cHTya- 
HHH OfleBaiOT MaHTHH. üpaBO yXOUHT KOpHaMH B HHTHMHOe omyme- 
HHe, hto KaKHe-TO Hamn neiicTBHa h nocTynKH xopomn, 6e3ycjioBHO 
HaaeacHbi, cnacTjiHBbi, anpyrae, HaoõopoT, HeyaaaHbi, coMHiiTCJibHbi. 
Mbi ’iyBCTBye m, hto ecTb TaKHe bcluh, KaK cynbõa, BbinaBmaa HaM b 
*h3hh aoaa, KOTopaa BejiHT HaM aejiaTb ojiho h 3anpemaeT npyroe. 
KaK CHHTaeT aBTop, neTKO onpeneaHTb 3to omymeHHe TpyaHO, h mm 


1 Euõuxuh B. B. Yjía3. coa. C. 28. 

2 TaMxce. C. 9—10. 
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iimeM onopy ana CBoero noBeaeHHa b npHHHTOíi HopMe. Hhkomy He 
xoTejiocb 6 bi, htoõbi 3Ty HopMy co3aaBaaH TaKHe xe jnoan, KaK mbi ca- 
mh. Mctohhhk npaBa aoJixeH 6biTb rayõxe h HaaexHee, aeivi aeaoBe- 
HecKne MHeHHH h ycTaHOBJieHHH. H xota Tyr ecTb Medo ajih caMooõ- 
MaHa, Me.lOBCK npHBblK K TaKOÍÍ MHCTH(|)HKaL[HH 3aKOHa. A BOT OÕblH- 
Hoe npaBO aBTopHTeTHO TOJibKO noTOMy, hto oho cymecTByeT aaBHO. 
Bo3moxho, b 3tom cjioBe «aaBHO» KpoeTca aBTopuTeT oõbiaaa. Oh — 
B CHJie HHepHHH. KaK B (J)H3HHeCKOM MHpe cymecTByeT 3aKOH HHep- 
Hhh ABHaceHHS, TaK h b coHHajibHoíí XH3HH npHBbiHHoe noBeaeHHe, 
cjioxHBHiHeca MOflejiH oõmeHHa, caMa HeH3BecTHOCTb, noaeMy h ko- 
raa bo3hhk oõbiHaíí, npuaafOT eMy caKpajibHOCTb. O ho3hthbhom npa- 
Be, 3aKOHax, Toxe b ueaax caKpajiH3apHH, mbi He roBopHM, hto hx 
c(J)opMyjiHpoBajiH Mbi caMH, t. e. JiioflH, OKa3aBniHeca b pojm aenyra- 
tob napjiaMeHTa. HeT, ohh Ha3biBaioT ceõa rnamaTaaMH Bcero Hapoaa, 
noHHMaa noa HapoaoM He npocTO coõpaBiiiHHca KonaeKTHB coBpe- 
MeHHHKOB, a BKJHOHaa B 3T0 HHCJIO lOpHaHHeCKOe (t. e. (|)HKTHBHOe) 
noHHTHe Hapoaa h yMepnrax c 3aBemaHHOíí hmh ipannuHelí, h noTOM- 
kob, KOTopbie eme He poanancb. TpanniiHH ohchb BJiHHTejibHbi. J \axe 
MecTHoe caMoynpaBJieHHe ocymecTBaaeTca b coBpeMeHHOíí Pocchh b 
ropoaax, cejibCKHX noceaeHHax c yneTOM MCTopiciecKitx h hhmx MecT- 
HblX TpaaHHHH (CT. 13 KoHCTHTyHHH PO). 

3aKOH Bceraa coaepxHT HenoHHTHOCTb. J3,o nojiHoro npoacHeHHa 
3aKOHa, ao npnõJiHxeHHa ero k HameMy cnopy aeao i ipaKTMHec kh hh- 
Koraa He aoxoaHT. BnaHMO, b stom He BnoaHe hchom aaa co3HaHiia 
lopncTa BbicKa3biBaHHH coaepxnTca eme oaHa ohchb Baxaraa XapaKTe- 
pHCTHKa 3aKOHOB: ohh He Moryr npeaycMOTpeTb Bcex bo3moxhmx b 
peajibHoíí XH3HH CHTyauHÍí. 3 to CBoero poaa oõbeKTHBHaa 3aKOHO- 
MepHOdb cocymecTBOBaHHH XH3HeHHoro MHpa, «Bbicmeít peajibHO- 
cth» h npocTpaHCTBa npaBa. IlocjieaHee Bceraa HaxoanTca b pojm ao- 
roHMfomero. 3aKOH xe, ana Toro htoõm «yraaTbca» 3a pa3BHBaiomeH- 
ca XH3Hbio, aoJixeH nocToaHHO npHcnocaõaHBaTbca k HOBapHaM 
oõmecTBeHHbix OTHonieHHH. 3Ty CHTyauHio Jienco noacHHTb Ha npn- 
Mepe pa3BHTHH nonyaapHOCTH BHpTyajibHoro npocTpaHCTBa HHTepHe- 
Ta. Bo BceMHpHoíí KOMnbioTepHOH cem moxho oÕHapyxHTb Bce, 
BKaioHaa aõconioTHO aMopaabHbie aBaeHHa. Kohchho, sto npocTpaH- 
ctbo HyxaaeTca b npaBOBOM perynnpoBaHHH. Ho bot He3aaaaa, ceTb- 
To BceMHpHaa, a 3aKOHbi H3aaioTca b npeaenax HauHOHaabHbix rocy- 
aapcTB. OcTaeTca ToabKO HaaeaTbca Ha MyapocTb iophctob, KOTopbie 
npeaaoxaT cynpaHauHOHajibHoe npaBOBoe peryaHpoBaHne. 

HeonpeaeacHHOCTb 3aKOHa, KaK yKa3biBaeT Bhõhxhh, .jacTaBnaeT 
oõpaTHbiM HMnyabcoM CHOBa (f)opMyanpoBaTi. npaBO, t. e. npaBonpH- 
MeHeHHe poxaaeT HOBbie HopMbi, ho Tenepb yxe cyaeíícKoro npaBa. 
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3aBepmaH 3Ty jihhhio paccyxaeHnn, aBTop BbicKa3LiBaeT npe3Bbi- 
'laiÍHO rjiyõoKyio Mbicjib o tom, KaKOBa aoaxHa õbiTb cyabõa h jbcihoh 
onno3HUHH «no3HTHBHoe npaBO — eciecTBeHHoe npaBO»: Haao Haae- 
HTbCB h peajiHCTH^ecKH CTpeMHTbCH flocTHHb paBHOBecnn, õaaaHca 
Mexay ycTaBHbiM h HeycTaBHbiM. HeaocTaTOK coBpeMeHHoro 3aKOHO- 
naTejibCTBa coctoht b tom, hto b HeM Majio oõocHOBamra «HaaneaoBe- 
necKHMH HHCTaHpHHMH», HanpHMep, apeBHOCTbio, 3to CBoero poaa 
KPH3HC pecjjepeHIIHII — npHBH3KH 3aKOHOB K HaaexHOMy aBTopHTeTy, 
hx JierHTHMapHH. H nosTOMy aKTyajibHbiM CTaHOBHTcn cooTHomeHHe 
«CHJia — npaBO» 1 . Cvtb aeaa onncbiBaeTcn c novioiubK) a<|)opH3Ma llac- 
Kajiíi: «ripaBO Bceraa moxho ocnopnTb, cnna Jienco ono3HaBaeMa n 6ec- 
cnopHa. Tax hto He yaaaocb npngaTb cnjiy npaBy, noTOMy hto cnjia 
npoTHBopenHT npaBy n CKa3ana, hto oho HenpaBO, n CKa3ajia, hto OHa 
npaBa. H, TaKHM o6pa30M, nocKOJibKy He yaaaocb cacaaTb, htoõbi cnpa- 
BeaJiHBoe 6buio cnjibHbiM, caca anu, htoõm cnabHoe 6biao npaBbiM». 

KpacHoíí HHTbK) nepe3 Bce aeKnnn EnõnxnHa, oõbeanHeHHbie b 
KH nry, npoxoaHT oaHa yBneKman aBTopa Mbicab — o cooTHomeHnn 
«ycTaBHoro» (no3HTiiBHoro) n HenncaHoro npaBa. C(J)OKycHpoBaB- 
mncb Ha hch npeaeabHO, aBTop, kbk MHe KaxeTca, aonycTna hckoto- 
pwe npeyBean'ieHHH b aoKaaaTeabCTBax toto, a to b Poccnn npaBO bb- 
aneTcn caMoõbiTHbiM h cobccm He TaKHM, kbk b EBpone. 3 th pa3Mbim- 
aeHHH BpamaioTCH BOKpyr aByx B3anMOCBH3aHHbix TeM — TeMbi 
KpenocTHoro npaBa h tcmbi BH3aHTnncKoro Ba hhhhh Ha pyccKoe npa¬ 
BO. Mojkho n TaK onpcaeanTb ocHOBHyio npeaMeTHyio a|)cpy, HHTepe- 
cyiomyio aBTopa — CBoeo6pa3Hbiíí 6mopnaH3M, npncyinnn Pocchh, 
t. e. TaKaa cnTyannn, Koraa fopnanaecKHC HopMbi, onpeaeaínoinne no- 
BeaeHHe, õeaycaoBHO cymecTByK)T b hx aByeanHCTBC — sto h Hennca- 
Hbie HopMbi, h noapoÕHO npeanHcaHHbie HopMbi no3HTHBHoro npaBa. 
Ho ohh He co3flaioT pexHM npaBaeHHH npaBa, a co3aaK>TCH cymecT- 
ByiomeH BaacTbio n noflBjiacTHbiM ad hoc b KOHKpeTHbix CHTyainiMX n 
th 6 ko MeHHioTCH coo6pa3HO oõcTOírreabCTBaM. 3HannT, bmccto xecT- 
Koro rule of law b Poccnn npeoõaaaaeT ceaeKTHBHoe npaBonpnMeHe- 
Hne. H bot 3Ta CHTyaniia noBTopneTcn Ha nporaxeHnn CToaeTHÍí, 06- 
paavH CTafmabHOCTb 3 toh cncTeMbi. «Mbi HHTynTHBHO omymaeM, a to 
b HarneM oõmecTBe, npn Bcen HeonpeaeaeHHOCTH CHTyapnn c Koh- 
CTHTynnen n npaBaMn neaoBexa, cymecTByeT xecTKan HopMa. 3 to 
omymaeTCH Ha KaxaoM mary, HanpnMep, npn noayneHnn nacnopTa n 
perncTpaiiHH. 3anaaHoít ancpnnanHe y Hac cooTBeTCTByeT He MeHee 
npoHHaa, ho apyran no cyrn HopMa», — nnmeT Ehõhxhh 2 . B poccníí- 


1 Cm.: Euõuxuh B. B. YKa3. coa. C. 17. 

2 TaMxe. C. 121. 
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ckom 06111 CCTBC, ecjm nonbiTaTbCH pacKpbiTb lOpHamiecKoe coaepaca- 
HHe 3toh «apyrcH no cym HopMbi», CTaÕHJibHO 3aKpenjieHHe 'leaoBCKa 
h ero CTaiyca 3aaHHM hhcjiom b paMKax CHTyaTHBHO cjioxHBineroca 
BOKpyr Hero h b OTHomeHHH Hero npaBa. HanpnMep, poxaemie h Me- 
cto XHTejibCTBa aeaoBCKa cjiynaHHbi, ho kek TOJibKO oh lanncaH b nac- 
nopTHOM CTOJie, MecTO XHTejibCTBa acecTKO jaKpenaacTca 3a hhm. XI a - 
jiee Ehõhxhh yKa3biBaeT: «CraÕHJieH He 3aKOH, KOTopbm TeneT, xax 
KoHCTHTyuHH, KOTopaH nepenHCbiBajiacb Ha npomsceHHH BocbMHae- 
chth jieT neTbipe pa3a nojiHOCTbio, a HHepmm 3anHCH o Jinue h Benm. 
J\jví 3TOÍÍ aepTbi npaBOBOíí peajibHOCTH ecTb CTapoe cjiobo: KpenocTb» 1 . 

riocKOJibKy 3Ta OHTOJiorHHecKan itaca y EnÕHXHHa a Ba a gtc a, no- 
xajiyíí, caMOH rjiaBHOH, paccMOTpHM õojiee noapoÕHO CHCTeMy ero 
apryMeHTauHH. Ero (|)HJioco(J)CKO-npaBOBoe oõoõmeHHe, a sto hmch- 
Ho rjiyõoKoe oõoõmeHHe, HMeiomee npexae Bcero OTHomeHHe k co- 
BpeMeHHOMy npaBy b Pocchh, a He TOJibKO HCTopmiecKoe 3HaneHHe, 
nocTpoeHO Ha npHMepe Toro, Kax b Pocchh bo3hhkjio KpenocTHoe 
npaBO. IlepenHCbiBaHHe HaceaeHmi a jih yneia noaaTeíi h HeceHHH th- 
roT BoeHHOíí cjiyxcõbi cymecTBOBajio 3aaojiro ao KpenocTHoro npaBa. 
XUm yaoõcTBa cõopoB HanoroB eo3aaBaaHCb ycjioBHbie «cothh», «mh- 
pbi» na h «oõiiiMHbi». I lo.aaTb njiaTHJiacb h peKpyrbi BbicTaBjmjiHCb He 
OTaejibHO ceMbHMH, a «MHpoM». Ecan H3 oõmnHbi kto-to Bbie3xaji, 3a 
Hero npHxoflHJiocb njiaTHTb ocTajibHbiM. IIosTOMy cboh xe cbohx He 
omycKajiH, oõniHHa õbuia cBaiaHa KpyroBOH nopyKoíi. Yhth moxho 
õbiao TOJibKO nojiHOCTbio pacnaaTHBniHCb no BceM TeKymHM h õyay- 
mHM noaaTHbiM oõaiaTe.ibCTBaM. Ha a yxoaa H3 oõniHHbi õbiaa onpe- 
aeacHa Heaeaa ao lOpbeBa a Ha — 26 Hoaõpa, Koraa nojiHOCTbio OKaH- 
HHBajiHCb Bce nojieBbie paõoTbi, h Heaejm nocjie. 

B npoTHBHOM cjiynae KpecTbHHHH cmrrajicíi õerabiM. 3to õbiaa >kcct- 
Kan CBH3b c oõniHHOH, ho He JiHHHau, a aeHexHan. Taxaa xe aeHex- 
Haa KpyroBaa nopyxa npeaycMOTpeHa h b «PyccKoíí npaBae», noaBHB- 
nieHca eme b XI b. Bapyr, hmchho k Hanaay XVII b., npeanoaoxH- 
TeabHO b CBH3H c KaKHMH-TO He aomeamHMH ao Hac VKaiaM 11 Eopnca 
roayHOBa KpecTbBHe oKa3ajmcb xecTKO npHKpenaeHbi k 3eMJie h aira- 
Ho k xo3HHHy 3eMan. OTMeHa lOpbeBa aHa npeanojioxHTejibHO cay- 
HHaacb okojio 1592 r. Ilpn 3tom hctophkh c yaHBJieHHeM 3aMenaioT, 
hto hct lopHaHnecKoro aKTa o BBeaeHHH KpenocTHoro npaBa. üpaBH- 
TeabCTBO, crnuaeT Bhõhxhh, He Benejio bbccth KpenocTHoe npaBO, 
a TOJibKO nomao Ha noBoay y HanaBineroca noneMy-TO CTpeMJieHHa 
KpeCTbHH HaTH B nOJIHyiO JIHHHyiO 3aBHCHMOCTb OT X03HCB 3eMaH. 
OnaibiBaeTca, maBHbiM aoKyMeHTOM, 3a<|)HKCHpoBaBmHM KpenocTHoe 


1 Euõuxuh B. B. yica3. coa. C. 121. 
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npaBO, CTajia Bceoõmaa nepenHCb 1592 r. B. KjnoneBCKHH CHHTau, hto 
K penocTHoe npaBO He 6 hjio BBe^eHO 3aKOHO,naTejibHO, a cjioxHJiocb 
(JjaKTHHeCKH B CHJiy 3aMeTHO yHaCTHBIHHXCÍI CJiynaeB npHHHTHH aKTOB 
i pa>KaaHCKO-npaBOBoro xapaicrepa. 

riocjie nepenncH 1592 r. KpecTbHHe õbijih oõbHBJieHbi KpenKHMH 
3eM3ie b nocjie_ayK)iüHe npHMepHO 15 JieT Ha Tex MecTax, me hx 3acTajia 
nepenncb. 3 to 6hjio bbitohho rocynapcTBy, TaK KaK CTa6HJiH3HpoBa- 
jiHCb ynjiaTbi HajioroB h nociaBKa peKpyTOB. ylpyTMM ocHOBaHHeM pjw 
3aKpenjieHHH KpecTbHH, noMHMO nepenncn, 6buia CTpaHHbiM, ho 
onflTb xe xapaKTepHbiM o6pa30M, npoBeneHHaa xecTKan <J)HKcaHH5i 
cjioxcHBmerocH nojioxeHHH fleji KaK «HopMbi CTapHHbi», t. e. noTOMy, 
HTO KpeCTbHHHH yxe JKHJI Ha 3TOM MeCTe 10 JieT H ÕOJIbme. HopMbI 
dapHHbi — 3 to HopMbi oõbiHHoro, KpecTbHHCKoro npaBa, cymecTBO- 
BaBuine b Pocchh ao 1917 r. Ohh, KaK n yõexmeH, cymecTBOBajiH h 
i io3>kg b BH.ac HopM rpaxjiaHCKoro KO.TCKCa PCOCP H HOpM IIpHMep- 
Horo ycTaBa KOjixo3a o kojixo3hom flBope, KOTopbie h ceUnac cymecT- 
ByioT KaK peajibHOCTb h KaK lopHHHnecKoe noHHTHe KpecTbHHCKoro 
HBopa. 

BojiocTHbie cynbi paccMaipHBajiH HMymecTBeHHbie cnopbi KpecTb- 
hh b cooTBeTCTBHH c HopMaMH oõbiHHoro KpecTbHHCKoro npaBa. 
Tojibko k Hanajiy XX b. iioHBitJiacb cyneÕHaa npaKTHKa IlpaBHTejibCT- 
Byromero CeHaTa, ao3BOjiHBmafl npHMeHHTb k cnopaM c ynacTHeM 
KpecTbíiH Cboa 3aKOHOB rpaxuaHCKHX. B nacTHOCTH, Jinmb b KOHue 
XIX b. npn pa3pemeHHH cnopoB, B03HHKaBmnx no noBoay npnoõpe- 
TeHHH COÕCTBeHHOCTH, B CHJiy npHOÕpeTaTeJIbHOÍÍ aaBHOCTH CTajIH 
npnMeHHTb HMnepcKoe npaBO. Ho 3Toro cnHTajiocb, hto HHKaKoíí naB- 
hocth Ha 3aBJianeHHe poaoBbiMH ycaiibõaMH, xoth 6bi h c corjiacHH 
OÕmHHbl, ÕbITb He MO/KGT, HÕO 3TO npOTUBOpCBHT flyxy KpCCTbH HCKOTO 
oõbiHHoro npaBa 1 . 

ÜTaK, corjiacHO BnÕHXHHy, CHJibHee HejieflTejibHoro, cjihihkom 
H neajibHoro nncaHoro npaBa 6buia HopMa npHKpenjieHHH nenoBexa k 
ero CHTyauHH. I Ipiiaevi 3 to tojibko KaxeTCH, a to oh iaH m MacTca hcto- 
pHnecKH-npaBOBbiM HccjienoBaHHeM. Ha caMOM xe flejie b uempe ero 
BHHMaHHH OKa3bIBaeTCH OHTOJIOTHH KOHCTHTyHHOHHOTO npaBa B CO- 
BpeMeHHOíí Pocchh. EcTb peajibHOCTb ropHHHnecKan — h 3to peajib- 
HOCTb TeKCTa KoHCTHTypHH PO, lOpHHHHeCKaH KoHCTHTyHHH, KO- 
Topau 3aKpenjiiieT KOHCTHTypHOHHoe npaBO Kaxjjoro, kto 33KOHHO 
Haxo^HTCH Ha TeppHTopnH Pocchhckoh OejiepaiiHH, CBOõojiHO nepe- 
HBHTaTbCH, BblÕHpaTb MeCTO npeÕbIBaHHH H XHTeJIbCTBa (ct. 27 Koh- 

1 Cm.: PydoKeac A. ff. CnopHwe Bonpocw yaeHHfl o npno6peTaTejn>HOH naBHOCTH. 
M., 2011. C. 21. 
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CTHTyiiHH PO). EcTb eme (jjaKTiraecKafl Kohcthtvlihm, coaaaBaevian 
33KOH3MH C nOfl3aKOHHbIMH aKTaMH, npOTHBOpenamHMH KoHCTHTy- 
Uhh, KOTopwe, no cyra, BbrrecHHioT ee HopMbi H3 peajibHoro npo- 
dpaHCTBa. «Ecjih a... HBJiiocb b nacnopTHbin ctoji h cxaxy, hto jkibho 
yxe nocTOBHHO npoacHBaio b Mockbc n Ha otom ocHOBaHnn HMeio 
npaBO Ha pemcTpauHio, to... Jiynme MHe tbk He nocTynaTb», — nHHieT 
Ehõhxhh 1 . 

OKOHnaTejibHbie 3BeHba b othx Hpe3BbiHaífflo HHTepecHbix (Jjhjio- 
co(J)CKO-npaBOBbix OHTOJioranecKHX pa3\ibiiiiaeHHMX jioKaBbiBatoT, mto 
Ehõhxhh aeHCTBHTejibHO oaaõoacH ocMbicjieHHeM coBpeMeHHon npa- 
boboh CHTyauHH b PoccHH. EIoHeMy b nyõJiHHHO-npaBOBOH c(|)epe aeK- 
jiapnpyeTca o^Ha CHCTeMa neHHOCTeií, a Ha caMOM nejie peanbHO aeíí- 
CTByeT coBepmeHHO apyraH? BnHOBaTO jih b otom «cjihhikom naeajib- 
Hoe», t. e. HepeajiHCTHnecKoe, poMaHTnnecKoe KOHCTmyuHOHHoe 
npaBO? EtponeH He caM no ceõe 3aKOH, a nocTaHOBJieHHe, rnacHO hjih 
HemacHO npHHHToe no raÕKOMy 3aKOHy. Elo b jhoõom cjiynae Tpa^H- 
i\H r A ocTacTca acHCTBeHHee 3aKOHa. 

MHeHHe, HTO OTCTaJIOCTb PoccHH CBH3aHa C CymeCTBOBaHHeM Kpe- 
nocTHoro npaBa, KOToporo Ha 3ana,n,e coõcTBeHHO noHTH HHKoraa He 
õbiJio, KaK CHHTaeT A. MHxaHJioBCKHÍt, npnneTcn nojiHOCTbio nepe- 
CMOTpeTb. Ela 3ana.ae Ty *e pojib nrpaji 3aKOH. Haina KpenocTb coot- 
BeTdByeT no 3Ha'iM\iocTH, no BecoMocm, no coõjnonaeMOCTH 3aKOHy 
Ha 3anaae. Ey^exi roBopnTb, hto mccto 3aKOHa y Hac 33HHMaeT Kpeno- 
CTHoe npaBO. ÜBJieHne KpenocTH o^HHaKOBO cnjibHO n b ycTaBHbix, n 
b HeycTaBHbix ot h o me h h h x 2 . 

Ela npnMepe c KpenocTHbiM npaBOM, KOTopoe bo3hhkjio hmchho 
K aK KpenocTb He b pe3yjibTaTe npnHHTnn aKTa no3HTHBHoro npaBa, 
Bhõhxhh nbiTaeTca npoHCHiiTb: ecTb jih pa3JiHHne mokhv noHírmaMH 
«3aKOH» n «nopn^oK». OTnacTH CTapoMy noHHMaHnio KpenocTH coot- 
BeTCTByeT noH5rrae «nopimoK». OTcrona õojiee oõmee Haõjno^eHne: 
npn OTcyrcTBHH hjih nojiHon HeonpejiejieHHOCTH HopM no3HTHBHoro 
npaBa, xecTKOH paviKoü oõmccTua, rocyaapcTBa cTaHOBHTcn nopimoK. 
Elo cym, c flojieií npeyBejinneHHH mojkho roBopnTb, hto ecTb oõnine 
33KOHOMepHOCTH CyiHCCTBOBaHMH npaBOBOH peaJIbHOCTH, HB.IHKimeÜ- 
cn aHKJiaBOM b paMKax «Bbicnieíi peajibHOCTH» (no JlyKMaHy). 

Mbi yxe oõpaTHJin BHHMaHne Ha BHeumee cxojictbo 33kohob 
MHepUHH B <|)H3HHeCKOM MHpe H B MHpe npaBa. ÜHepiIHOHHOCTb co- 
3HaHHn nejioBeKa HacTOJibKO bjthmct Ha npaBOByio CHTyanmo b nejioM, 
hto aKTbi no3HTHBHoro npaBa MoryT He aencTBOBaTb jihõo aencTBO- 


1 Euôuxuh B. B. YKa3. coa. C. 123. 

2 Cm.: MuxaÜÀoecKuu A. Yica3. coh. C. 43. 
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BaTb CO C.iaÕOM 3<J)<jieKTHBHOCTbIO. KaK H B (|)H3H l ieCKOM MHpe, B MltpC 
npaBa cymecTByeT 3aKOHOMepHOCTb «npnpo^a He TepnHT nycTOTbi»: 
eCJIH HenOHHTCH, HCÍ-ICeH OcHOBHOH 3aKOH, TO 6 y,aC'T .TGMCTBOBaTb JIH- 
6 o HenucaHoe npaBO, jihõo nomaKOHHbm aKT, koh cep bh py k)iiihh cra- 
pbie npaBOBbie nouxoubi. 3 to h ecTb 6iiK)pnan3M kbk B03MoxHoe, ho 
B pafl JIH n03HTHBH0e, OHTOJIOTHHeCKOe COCTOHHHC peajIbHOÍÍ CHCTeMbI 
npaBOBoro peryjiHpoBaHHH. ,H,HarH03 nocTaBJieH. B o^hom H3 cbohx 
nyõJiHHHbix BbicTynjieHHH A. A. ryceíÍHOB HanoMHHJi BbicKa3biBaHHe 
B. O. KjnoneBCKoro, CBH3aHHoe c ero pa3MbmuieHH5iMH o co3HaHHH 
nejioBeKa: «Ecjih nejioBeK b neTCTBe ynan h CTaji ropõyHOM, to HMeeT 
JIH CMbicji b 3pejioM B03pacTe c noMonibio ogeambi CKpbiBaTb otot He- 
aocTaTOK?» 1 . 

^jm noHHMaHHH pyccKoií (|)hjioco(J)hh npaBa BnÕHXHHa ojihhm h 3 
CaMbIX BaXHbIX HBJMeTCH CKOHCTpyHpOBaHHOe HM nOHHTHe «CBOÕOUbl 
npaBa», kotopmm oh o6o3HanaeT, c ojihoh CTopoHbi, CBOõoay Kaxjioro 
TpaKTOBaTb 3flecb h Tenepb 3aKOH npHMeHHTejibHO k oõctohtcjibctb3m 
h, c jipyroií cTopoHbi, CBo6o,a;y co3flaBaTb jum Kaxynoro cjiynan hobmh 
nHcaHbiíí hjih HenHcaHbiíí 33 koh. Ehõhxhh 6 bui BnenaTJieH Haõjnojie- 
HneM coBpeMeHHoro (|)paHiiyicKoro conno.iora M. Meimpac: «Pocchh 
H e CTajia hii npaBOBbiM rocyaapcTBOM, hh skohomhkoh peryanpycvio- 
ro pbiHKa... üapaaoKcajibHbiM o6pa30M npHHHTaa, cpeaiH õojibhihx 
T peHHií, KoHCTHTyuHH b iieKaõpe 1993 r. 03HaMeH0Bajia KOHeu; KpaT- 
KOTO nepHOfla KOHCTHTyHHOHaJIH3Ma B PoCCHH... Be3 Õ033HH npoTH- 
BOpeHHH H 6bl CKa3aJia, HTO POCCHH XHBeT B COCTOHHHH “CTaÕHJIbHOÍÍ 
HeypaBHOBemeHHOCTH”» 2 . 3 to HaõjnoneHHe Bbi3Bajio y BnÕHXHHa ero 
coõcTBeHHbie accopHaHHH. Oh nnmeT, BcnoMHHaa HaanaeBa, hto 
Pocchh He HMeeT HCTopHH, ee HCKjnonaeT CHTyapHH nepMaHeHTHOH 
peBOJHOHHH. PeBOJHOHHH npoimeT Ha 3anane, h OpammH bhobb npn- 
MeT ([)op\iy, ho y Pocchh eme hh pa3y He 6buio maHca 3a(f)in<cnpoBaTb 
«(|)op\iy». 

PyccKyio ecTecTBeHHyio no.i ht n'iec k y k> (|)op\iy eme hhkto He bh- 
neji. Y Hee h HeT bobmojkhoctm noa butbch, noTOMy mto peBOjnouHOH- 
Hbifí aHapxonopaaoK 3,aecb He npocTO CTaõn.ibHbin, ho, noxoxe, Ben- 
HbiH 3 . K nepMaHeHTHOH peBOJiKmHH KaK 3aKOHy pyccKoíí hctophh 
Bhõhxhh oõpamacTCH b nonbiTKe noHHTb npnpopy stoto 3aKOHa. Cy- 
mecTBO ero CBH3aHO c yBepeHHOCTbio b OTcyTCTBHH nojHKHoro (paíí- 
CKoro) nopapio KaK onpejiejimomero HacTpoeHHe HacejieHHH CTpaHbi. 

1 He 06 3tom ace roBopnji M. K. MaMapjiamBMjni b cbohx jieKUHax no 3 CTeTHKa 
MbimjieHHH? 3to ero Mbicab o «CHTyaiiHH, Korna yace no3jiHO» (cm.: MaMapdaiueu- 
au M. K. YKa 3 . coa. C. 65, 66 ). 

2 TaMxe. C. 120. 

3 TaMace. C. 65. 
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Moxho nosTOMy oiipeae/nrib stot 3aKOH KaK TecHHinyio 6jiH30CTb 
He3/i;emHero paa. Ero yõeAHTejibHaa, HenejiOBenecKH aocToiicpHan He- 
flocTHXHMOCTb cpbiBaeT Bce Hamn nonbiTKH ycTpoeHnn. Ohh xe yn- 
poHHBaioT Harne ycTpoeHne no HenncaHbiM 3aKOH3M. Hac tcchht 
npncyrcTBHe Toro, ot nero mm õecKOHenHO aaneKH. B yBepeHHOCTH, 
hto mm ono3flajin k coTBopeHHio MHpa, Hama ocHOBHan onopa. Mm 
TB epao 3HaeM, ito to, neM mm Bcer,n;a oõaejieHM, Hac He no^BegeT 1 . 

3Ta «TecHíiman» 6jiH30CTb He3flemHero pan — He pejiHTH03Hoe 
paccy>K,TCHiie, nocKOJibKy pcib h.tct 06 ohtojiothh npaBa. Pem>, c mo- 
en tohkh 3peHHH, n^eT o B3aHMOOTHomeHHHX co cjioxhbihhmcb co 
BpeMeH pnMCKoro npaBa eBponencKHM npaBonopn^KOM, o noTpeÕHO- 
cth b penenpnn eBponeítcKHX KOHCTmynHOH ho - npaBOBMX LteHHOCTeít 
H B IIOCTOHHHOM HX OTÕpaCHBaHHH. ChJIM npHTH>KCHHÍ-[ H OTTaJIKHBa- 
HH3, KaK B (J)H3HneCKOM MHpe, nOCTOHHHO HaXOflHTCH B COCTOHHHH 
paBHoaeíícTBnH. BcnoMHHaeTca remiajibHaH cf)pa3a B. KmoneBCKoro 
o Niyapbix poccnncKHX npeo6pa30BaTejrax, KOTopbie, jnoõyncb, KaK pe- 
(J)opMM npeo6pa3yioT pyccKyio CTapnHy, He 3aMeTHjm, KaK CTapnHa 
npeo6pa30Bajia peijjopMbi. 

To, hto Bhõhxhh o6o3Hannji KaK 4>eHOMeH «cboõoam npaBa», b 
P occnn Bo mhotom oõbacHaeica TeM, KaKne cjioxnjincb 3eMejibHbie 
OTHomeHna n OTHomeHHa co 6 ctb 6 hhocth Ha 3eMjno. rio ero caoBaM, 
«KpenocTHoe npaBO 6 mjio 6 m HeB03M0XH0, ecjin 6 m noMenjHK 6 mji 
luaac.TbueM 3eMJin b aana^HOM cMbicjie, a He nojiynnji 3eMjno ycjioBHO 
3a rocyrapeisy cjiyacõy; iiovteiiumbH aevua 6buia noacajioBaHa eMy ro- 
cyuapeM, Morna 6 mtb oraaTa, h rocyaapeBoíí, t. e. HHHbeíí, 6buia bch 
3eMJia. KpenocTHOíí 6 mji b b3xhom CMbicjie BJia^ejibiieM nojiHee n 
CBo6o/iHee noMeniHKa, noTOMy hto cnaeji Ha 3eMjie h 6 mji o,tho c Heií, 
a noMemHKa npncbmajin Ha ero 3eMjno». TaK noHaTaa õeflHOCTb 060- 
panHBaeTca nyBCTBOM xo3HHHa liceiá 3 cmjih. Hama iipiiHa/uieamocTb k 
3eMJie cjiHBaeTca c npnHaflJiexHOCTbio HaM 3eMJiH n ne ceodumcn 
k mpudimecKoú coôcmeenuocmu hü scmaio. 

OõbiHHoe npaBO pyccKnx KpecTbím, ocHOBaHHoe Ha n/iee H3Ha- 
najibHoíi HnnenHOCTH 3eMjm, ee npHHaaJieaíHocm BceM, kto Ha Heií 
«cn/iHT» n ee oõpaõaTMBaeT, oõbacHaeT, noneMy KpecTbíme He boc- 
npHHHJin HopMy no3HTHBHoro npaBa o npnoõpeTaTejibHon aam-iocm. 
J\j\ r À hhx 6bia l i Ba>K h bi He ^aiiHOCTb, KaK ^ajieKoe ot hhx, nyxoe no hh - 
me pnMCKoro npaBa, a to, Kaxaa H3 Taxymnxca ctopoh oõpaõaTbiBa- 
eT 3eMJiio. B 3tom CMMCJie npeacTaBJimoT HHTepec cnopbi KpecTbaH c 
noMeniHKaMH, b KOTopbix nacTO (JmrypnpoBajia aaBHOCTb Bjia^eHna. 
KaK 3aMemji A. ,ZJ. PyqoKBac, nocjie toto KaK b KOHne XVIII b. abo- 


1 Cm.: MaMapdauieww M. K. YKa3. cor. C. 65, 66. 
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pflHCTBO OKOHHaTejIbHO OCBOÕOflHJIOCb OT OÕH3aHHOCTH HeCeHHH BO- 
eHHoií h rpaxuaHCKOíl cjiyacõbi rocyiiapcTBy, b rjia3ax KpecTbHH oho 
yrpaTHjio raison cTetre CBoero oõJiajiaHHH 3eMJieíí. Tpa,iHunoHHaH jie- 
rHTHViaiiMH rocnoflCTBa apHCTOKpaTHH, KOTopaa mo>kct õbiTb Bbipaace- 
Ha (J)opMyjioH «KpecTbHHHH paõoTaeT — hbophhhh ero 3amHmaeT», 
6buia yrpaneHa 1 . 

KpaTKHÍí nepHoa KOHCTHTyuHOHajiH3Ma, okohhhbihhhch, no MHe- 
hhk) aBTopa, b 1993 r., 6 biJi He e^HHCTBeHHbiM b Pocchh, ecjiH HMeTb 
b BHfly nonbiTKH KOHCTHTyuHOHHbix pecjiopM M. M. CnepaHCKoro b 
XIX b. Oõoõman, Ehõhxhh KOHCTarapyeT, mto Bceraa b Pocchh Bce to- 
Hyjio b coneTaHHH BHeniHeH HeonpenejieHHOCTH h BHyrpeHHeíí acecT- 
KOCTH. ÜOOTOMy Tpe3BbIH, ã He pOMaHTHHeCKH HaCTpOeHHblíí HaÕJHO- 
flaiejib yace He MoaceT Ha^eaibca Ha KaKoir 6bi to hh 6 buio cepbe3HbiH 
pe3yjibTaT (Kpovie, kohciho, Ka mv(|)jih py k) me ro ) ot onepe^Horo hobo- 
ro nepHoaa npaBOBoro 3aKOHOTBopnecTBa. TopbKaH, ho, oneBHHHO, 
BepHO onHcaHHaa npaBOBaa peajibHOCTb Pocchh. KaK sto co3BynHO 
HacTpoeHHHM M. K. MaMapuauiBHJiH h A. A. TyceHHOBa! 3to opeHKa 
noflJiHHHoro pyccKoro naTpnoTa, kotopmh, [<ai< H. A. HcKpacois, ckjio- 
HeH «nponoBenoBaTb JiioõoBb BpaameÕHbiM cjiobom OTpHpaHbH». 

Bhõhxhh yõeacneH, hto Haao npoaojixaTb HHTeHCHBHyio paõoTy b 
OÕJ iaCTH (J)HJIOCO(J)HH H TeOpHH npaBa. 3 tO HCOÕXOJIMMO flJIH npOHCHC- 
hm CHTyapHH c npaBOBOH peajibHOCTbK) b Pocchh. Y pocchhckoto 
KOHCTHT yuHOHajiH3Ma, kohciho, ecTb õyaymee. Bhõhxhh corjiaceH c 
MHemieM M. Meimpac, KOTOpaa cimaeT, hto «õynymee poKiivia npa¬ 
Ba b Pocchh paibirpbiBaeTCH rjiaBHbiM oõpa30M b yMax h b /Kh íhchhom 
yKJiafle, a He b KOHCTHTyuHOHHbix hjih K)pn,ni'iecKnx pe<|)opMax». 

Caoõoaa npaBa, KOTopan cymecTBycT b acecTKHX paviKax nopHjiKa, 
HMeeT y BnÕHXHHa, KaK 3aMeTHJi MHxanjioBCKHH, abohkhh cmbicji: 
1) «ciioõoaa Kaacnoro TpaKTOBaTb aziecb h Tenepb 33 koh npHMeHHTejib- 
Ho k oõcTOHTejibCTBaM»; 2) «CBOõojia coaaaisaTb jijih Kaacaoro cjiynaa 
HOBbiH nncaHbiH hjih HenucaHbiH 3aKOH» 2 . 

Fio cym, 3Ta OHToaoniaecKaa xapaKTepncTHKa pocchhckoto npa¬ 
Ba, ctjiopMyjiHpoBaHHaH b ,iyxe kpmtmhcckom cohhojiothh, aoKaabiBa- 
eT, hto b Pocchh hct noaisbi juih .tcmctbhh KOHCTHTyuHOHHoro npiiH- 
HHna paBeHCTBa Bcex nepeji 3aKOHOM h cyzioM, HBJiHiomerocH n/ipoM 
KOHHenuHH npaBOBoro rocyaapcTBa Hapmiy c tbkhm ee cymecTBeH- 
HbiM 3JieMeHTOM, KaK npHHHHn npaBOBOíí onpeaejieHHOCTH. H 3 to 
oneHb BaacHbiíí BbiBoji, HMeiomHH õojibmoe 3HaneHHe ju m nojiHTHne- 
CKOH (J)HJIOCO(|)HH H KOHCTHTypHOHHOH nOJIHTHKH. EcJIH Mbl 3HaeM, 


1 Cm.: PydoKeac A. ff. Yica3. coa. C. 21. 

2 MuxawioecKuü A. YKa3. coa. C. 49. 
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hto 3to Hame caaõoe MecTO, mm aoaaoíbi yaeaaTb eMy õoabine BHHMa- 
hhh. CejieKTHBHoe npa bo np hm e hchhc — sto to, mto OTÕpacbmaeT Hac 
Ha3aa, MemaeT pa3BHTHio CTpaHbi, ecan, kohchho, He CHHTaTb, hto 
KOHC epBapHfl CTapHHbl HBJIMCTCÍI HeJIbK) nOJIHTHKH. 

Ehõhxhh oõpaTHJi BHHMaHHe Ha caeayiomee: to, KaK bo3hhkjio 
KpenocTHoe npaBO b KOHue XVI — Hanaae XVII b., noKa3MBaeT, hto 
npn HeneTKOCTH hjih aaxe OTcyrcTBHH 3aKOHa o npHKpenaeHHH Kpe- 
CTbHH k 3eMJie h k hhhhocth 3eMaeBaaaeabn,a 3to npHKpenaeHHe, xo- 
th h onnpaaocb npocTO Ha MaTepHajibi nepenncn HaceaeHHH, 6biao 
Õo.iec XeCTKHM, MC VI JHOÕOi-i 33KOH, npH OÕmeíí pyCCKOH CnOCOÕHOCTH 
oõxoaHTb 3aKOHbi. BncaaTacHHe TyMaHHOCTH hhh pa3MHTOCTH npaBa 
B PoCCHH, T3KHM 0Õpa30M, HeBepHO. OHO KaCaCTCH TOBbKO .IHUCBOrO, 
o(J)HHHajibHoro 3aKOHoaaTejibCTBa, npeacae Bcero KoHCTHTyuHH PO. 
OHa aeitcTBHTeabHO HeonpeaeaeHHa h aBycMbicaeHHa. Ho 3Ta Heon- 
peaeaeHHOCTb He pacnpocTpaHaeTCfl Ha tbk Ha3biBaeMbie noa3aKOH- 
Hbie aKTbi, npHKa3bi h hhctpvkiimh mhhhctpob, apyrne ai<Tbi opraHOB 
rocyaapcTBCHHoro ynpaBJieHHH 1 . 

YTBepacaeHHH B. EnÕHXHHa o HeonpeaeaeHHOCTH h aBycMbicaeH- 
hocth KoHCTHTyuHH PO cnpaBeaaHBbi h BMecTe c TeM HecnpaBca.Tii- 
Bbl, eCHH OÕpaTHTb BHHMaHHe Ha OTpHLiaTe.lbHyK) KOHHOTaiiH K), npn- 
cyTCTByiomyK) b hhx. PoccHHCKaa KoHCTHTyuHH TaK ace Heonpeae- 
aeHHa h .aBycvibicneHHa, KaK h apyrne KoHCTHTyuHH, Hy, mo/Kct 6biTb, 
'iVTb 6ojiee avOiiiiaacHTHa h aaace, bo3mojkho, SKJieKTif iHa. YnpeKH b 
ee SKJieKTHHHOCTH MoacHO ycabimaTb h ot 4)hhoco(|)ob npaBa 2 , h ot 
KOHCTHTyHHOHaaHCTOB. OflHaKO npaKTHnecKH bo Bcex CTpaHax MHpa 
KoHCTHTyuHH ncnonb3yioT aõcTpaKTHbie caoBa c BecbMa Heonpeae- 
aeHHbiM h HHBapnaHTHMM lopHanaecKHM coaepacaHHeM: «aeaoBeae- 
CKOe aOCTOHHCTBO», «npaBO Ha aCH3Hb», «Tpya CBOÕOaCH», «HenpHKoe- 
HOBeHHOCTb 'laCTHOM aCH3HH», «CBOÕOaa BbipaateHHH MHeHHH». 

Hcnoab30BaHHe TaKHX cmkhx, npeaeabHO aõcTpaxrHbix ropnairae- 
ckhx (|)opMya b TeKCTax iiomth Bcex KOHCTHTynnn He aeaaeT CHTyauHio 
B POCCHH KaKOÍÍ-TO OCOÕeHHOÍÍ. Bo Bcex CTpaHax, HanpoTHB, HaeT 
ancKyccHH no noBoay onpeaeaeHHOCTH HopM KOHCTHTynnn. Taxace 
Be3ae ecTb ctopohhhkh lopnannecKoro no3HTHBH3Ma, pa3HOBnaHO- 
cthmh KOToporo HBaaeTCfl aHTepaaH3M (t. e. noKaoHeHHe opnrnHaab- 
HOMy TeKciy KoHCTHTyuHH), aeraaH3M, HCTopH3M. iophctob, npn- 
aepacHBaiomnxcH 3toto HanpaBaeHHa, KoHCTHTynna HnneM He ot- 
annaeTca ot KoaeKCOB, a no3TOMy OHa aoaacHa ToaxoBaTbCH Taxace 

1 Cm.: MuxaimoecKuü A. YKa3. con. C. 128. 

2 Cm.: Ocunoe M. ff. <t>HJioco(l)CKO-npaBOBbie ochob3hhíi poccníicKoro kohcthty- 
UHOHajiH3Ma // OHnoco(j)HH npaBa b Hanajie XXI CTOJieTHH nepe3 npn3My kohcthty- 
IIHOHajIH3Ma H KOHCTHTypHOHHOH 3K0H0MMKH. M., 2010. 
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c Hcnojib30BaHHeM Tex >kc npaBHJi TOjiKOBaHHH, BbipaõoTaHHLix nor- 
MaTHHeCKOÍÍ K)pHC11pVJICHIIHCH. 3 tO KOHCTHTyUHOHHO-npaBOBOH KOH- 
uenTyajiH3M, HMeiolUHH HaHÕojibiuee KOjmuecTBO ctopohhhkob b 
T epMaHHH H AbCTPHH. CorJiaCHO TaKOMy KOHCTHTyUHOHHOMy MHpO- 
B033peHHK) B KOHCTHTyUHH HCT H, TJiaBHOe, He MOXeT 6bITb npOÕCJIOB. 
OHa naeT npaBHJibHbie OTBeTbi Ha Jiioõbie nocTaBjieHHbie >khj h b ki bo- 
npocbi, noTOMy hto couepxHT yHHBepcajibHbie KOHCTHTyunoHHbie 
npHHpHnbi. 

ílpyroH to'iki- 1 jpcHHH npHflepxHBaioTCH npe,3CTaiiHTC3H npaBOBO- 
ro peajiH3Ma, ecTecTBeHHO-npaBOBoro nouxoga 1 . flua hhx KOHCTHTy¬ 
UHH — 3TO, CKOpee, He TeKCT, TOHHee, TeKCT, C nOMOHIbK) KOTOpOrO H 
onHpaacb Ha KOTopbiíí bbihbjihiotch h <|)opMyjiHpyioTCH HenHcaHbie, 
aõcTpaKTHbie npHHHHnbi nojiHTHuecKOH (|)hjioco(J)hh h MopajiH. 3 to b 
OTJIHHH e OT MHpOBOJjpCHMH n03HTHBH3Ma, HBJHHOIUerOCH HHTepHajIH- 
ctckhm (from the inside), SKTepHajiHCTCKHH THn KOHCTHTyunoHHoro 
MHpoB033peHHH. HenHcaHbie CTpyKTypHbie npHHUHnbi npaBOBOH mo- 
pajiH MoryT npeBajrapoBaTb Ha h tckctom, h no3TOMy noBbiiuaeTCH 
pOJIb CyaeiíCKOH UHCKpeUHH npH TOJIKOBaHHH HOpM KOHCTHTyUHH. 
OueBHUHO, HTO lopHCTbi npH 3 tom Hcnojib3yioT Meuiaiomee npaBHJib- 
HOMy nOHHMaHHK) KOHCTHTyUHOHHO-npaBOBOÍÍ UeííCTBHTeJIbHOCTH 
nOHHTHe «TOJIKOBaHHe», C03UaHH0e lOpHUHUeCKOH UOTMaTHKOH. 
A Beub BnojiHe b uyxe M. Xaüaerrepa moxího yTBepjKjuiTB, mto sto bo- 
Bce h He TOJIKOBaHHe. Korna cyiibH nepejiHUOBbiBaioT lopHUHuecKyio 
HopMy, npeujiaraa nou bhjiom TOjiKOBaHHH coBepuieHHO hobhh 6a- 
JiaHC KOHCTHTyUHOHHbIX UeHHOCTeíí, HeCTHee npH3HaTb, HTO 3TO aKT 
nOJIHTHUeCKOTO BOJieH3bHBJieHHH, aHaJIOTHUHblH TOMy, KOTOpblfí co- 
BepmaeTCH 3aKOHOflaTejieM, npHHHMaioiuHM 3aKOH b nopujiKe koh- 
KpeTH33HHH KOHCTHTyUHOHHbIX nOJIOjKCHHH 2 . 

TaKHM o6pa30M, Hexan Hconpejic.ieHHOCTb no3HTHBHoro 3aKOHa — 
BOBce He BpoiKueHHbiH nopoK, 3 to HeuTO HMMaHeHTHO npHcymee bch- 
KOMy n03HTHBH0My 3aKOHy. HpHUeM H TyT eCTb CBOH 3aKOHOMepHO- 
cth: no Mepe «CTapeHHH» 3aKOHOB b cujiy npoHcxouaiuHX b peajibHoíí 
XH3HH H3MeHeHHH 3Ta H CO O pC/iejie H HOCT b TOJIbKO yGHJIIIBaCTCM. 

Ha CTpaHHuax khhth EnÕHXHHa nocTOHHHO BcnjibiBaeT TeMa He- 
onpeaejieHHOCTH npaBa. CicraubmaeTca BneuaTJieHHe, uto aBTop xoier 
UOKa3aTb, uto poccHÜCKoe npaBO H3BeuHO UByjmuHO hjih nonpocTy 
jiHueMepHO. Oh oõcyxaaeT 3aMeueHHyio MapKH30M AcTOjibíjioM ge 
KlOCTHHOM CTpaHHOCTb — B PoCCHH 33KOHOM lOpHUHUeCKH OTMeHeHa 
cviepTHaa Ka3Hb, ho Ha npaKTHKe mhoxcctbo JiiojieH 3a6uBaioT innHU- 


1 Cm.: Interpriting Constitutions. A Comparative Study. Oxford University Press, 2006. 

2 noflpoÕHee 06 btom cm. b rji. 3 HacToameit KHHrH. 
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pyieHaMH. CiüiaflbiBaeTca cmyaHHa, Koma 3aKOH CTaHOBHTca homh- 
HajibHbiM 1 . «B CHTyaiiHH orpaHH^eHHa 3peHHH ycTaBHoe, nncaHoe, 
y3aKOHeHHoe npaBO (t. e. no3HTHBHoe npaBO. — T. F.) nacTO Bbinoji- 
HaeT 3a,iiaHy fyacana, KOTopbiíí aojixeH cnpaTaTb to, hto aeMOHCTpa- 
THBHO CKpbIBaeTCH» 2 , He TO, HTO 3aKOHbI nyTaHbl, a CaMa 3aKOHHOCTb H 
ecTb «nyTaHHpa b pejiHTH03Hbix, nojiHTHHecKHX h npaBOBbix Bonpo- 
cax». Hmchho 3Ta rmamiua, ciHTacT Bhõhxhh, HajbmaeTcsi b Pocchh 
«OÕ meCTBeHHbIM nOpHHKOM». n P M 3TOM OH OCTpOyMHO nOflMeTHJI, HTO 
pyccKoe cjioBO «nop^moK» b pnny cbohx bhíimghhh H&HHHaa c coctoh- 
hhh ÕJiaroycTpoHCTBa h h a/iax<e hhocth hoxohmt po oõbiHaa, oõmkho- 
BeHHH, npHHeM b aypHOM CMbicjie (cTapbifí nopaaoK). Ha otihom H3 
poccHÍícKO-repMaHCKHX CHMno3HyMOB b neTepõypre b 1997 r. bo3- 
hhkjio He,ziopa3yMeHHe, noTOMy hto pyccKaa cTopoHa b onpeaejieHHOH 
(J)a3e npn o6cyayi,eHHH MHoroKpaTHO ynoTpeõJiajia BbipaxeHHe «poc- 
CHiícKHe nopH.TKH» b CMbicjie 6ccnopa,TKa. B HevieuKovi mbbikc 3Hane- 
h li h «oõbiMaM», «oõbiKHOBCHiie» y cjioBa Ordnung HeT. 

Kax xapaKTep 'leaoBCKa, TaK h nepTbi rocyuapcTBa õojiee CTaÕHJib- 
Hbi, neM MoaceT noKa3aTbca, Ha npoTHxeHHH bckob 3 . Bcjiefl 3a 
A. Tohhõm, Ehõhxhh nbrraeTca nccjie,ioBaTb r.iyõiiHV BH3aHTHHCKoro 
BJIHHHHH Ha npaBO B POCCHH. Oh BCnOMHHaeT O CTappe TpeXCBHTH- 
TejibCKoro Ejraa3apoBa MOHacTbipa, KOTopbm b nocjiaHHH BejiHKOMy 
KHH3K) nHcan: «,H,Ba Phmb najin, ho TpeTHÍt ctoht xpenxo, a neTBep- 
TOMy He õbiBaTb». HacjieflHHHeíí Bcero PHMa, t. e. h 3ana^a, h Bocto- 
Ka, B 3TOM nOCJiaHHH CHHTaeTCH BH3aHTHH, OflHaKO OHa He CMOTJia 
cnpaBHTbCH c boctohhoh CTHXHeíí h nana. A Mockobckoc uapcTBO 
CMOTJIO! 

3to TOBOpHTCH yBepeHHO, K3K CHMTaCT BhÕHXHH, H3-3a «HHTHMHO- 
CTH CJIOXHBfflHXCH y MoCKBbl OTHOHieHHH C BOCTOHHOH CHJIOÍÍ: MoCK- 
Ba Boõpajia ee b ce6a, npHCBOHJia ceõe ee npHeMbi (no (J>opMyjie Eep- 
flaeBa, MocKBa — xpncTHaHH3HpoBaHHoe TaTapcKoe uapcTBo) h Te- 
nepb b npHHLpine, nocKOJibKy BonaoTHJia b ceõe Hanajio, cjioMHBmee 
BH3aHTHK), no onpe,o;ejieHHK) He MoaceT ero onacaTbca» 4 . Bhõhxhh 
IIBIT aCTCH CBH33Tb Ka>K\'LHV K)CH eMy aMÕHBaJieHTHOCTb BH3aHTHHCKOH 
KyjibTypHoít peajibHOCTH c CHTyauHeíí hoctohhhoh Heonpe,iiejieHHO- 
cth poccHHCKoro npaBa. MHe He noKa3anocb, hto 3to y Hero nojiyHH- 
JlOCb. XleHCTBHTeJIbHO, MOXHO JIH H3 H3BeCTHOTO fyãKTã O TOM, K3K BH- 
33HTHHCKHH HCTOpHK HpOKOnHH KeCapHÍÍCKHH 0(|)HHHa.TBH0 BOCXBa- 
jihji HMnepaTopa HDcTHHHaHa, a b CBoeíí «TaíÍHOH hctophh», KOTopyio 

1 Cm.: Euõuxuh B. B. YKa3. coa. C. 104. 

2 TaMxe. C. 103. 

3 TaMxe. C. 175. 

4 TaMxe. C. 177. 
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oh 3aMypoBaji b CTeHy juia iiotomkob, Ha3biBaji ero 3 jio6hbim .aevioHOM 
rocyaapcTBa, BHBoaHTb CTOJib oõmnpHoe oõoõmeHHe, KaK aMÕHBa- 
jieHTHOCTb npaBa b Bh33hthh? 

Bo3MO*HO, JÍJia BH33HTHHCKOH rOCyUapCTBeHHOCTH 6bIJIO xapax- 
TepHO TpeÕOBaHHe (|)OpMHpOBaHH3 yCTOÍÍHHBblX naTpHOTHHeCKHX H 
rocyaapcTBeHHbix aepacaBHbix Hanaji. Bo3moxho, BH3aHTHH 6buia 
HneojiorHnecKHM rocyaapcTiiovi hjih rocyaapcTBOM caiiHoayuJHH, no- 
JlHTHHeCKOH CHM(J)OHHH, K3K 3TO Ha3bIBaJIOCb B BH3aHTHH. TeM Ca- 
MbiM HCKjHonajiocb pa jaeacHiie BJiacTeíí 1 . Ho aejiaTb Pocchio Hacjiea- 
HHHeft BH3aHTHÍÍCKHX TOTajIHTapHblX TpaflHHHH Bpflfl JIH MOJKHO. Ho 
oaHO HaõJiioaeHHe EnÕHXHHa, hto Ha3biBaeTCH, penjiaeT co3HaHne: 
«Cyrb pHMCKoro npaBa b ero (J)opMe, n eme Tomree, b tom, hto stoh 
(J jopMe cooTBeTCTByeT: b ancnnnjinHe, KOTopyro õepeT Ha ce6a neao- 
BeK, BXOaBUIHH B pojib HJIH b npo<|)eccHK) pHMCKoro rpaxaaHHHa 2 . 
^ncnnnjiHHa He 6buia co3,ziaHa npaBOM. OHa Harnjia ce6a b hcm, Bbipa- 
3HJiacb h o(|)opMHjiacb b ero (|)opviyaax, nponcjiypax» 3 . 

Hto >kc npoH3omjio c pHMCKHM npaBOM, npaBOM 'lacTHoro 'leaoiiCKa, 
b Bn3aHTHH? OKaabiBaeTCH. b naeojiornnecKOM rocyziapcTBe, rocyaap- 
CTBe eanHOHaHajiHH üpaBO yuuio Ha BTopon naaH, a Ha nepBbm Bbimjia 
BaacTb. npaBO CTano 3aBHCHMbiM ot BjiacTH. Bot sto OTHomeHHe mox- 
ho oÕHapyacHTb h b Hame BpeMH. BcnoMHHM, kbk b Hanajre 1960-xrr. Ha 
XXII cbe3ae KnCC 6buio npHHBTO pemeHHe BBecTH peryjmpHyio CMe- 
HneMOCTb napTHÍÍHbix pyKOBoaHTejieH. CeKpeTapH napTKOMOB, paiÍKO- 
MOB, OÕKOMOB, BKJHOHaH U,K KHCC, He MOrJTH 3aHHMaTb napTHHHblH 
nocT õojiee ojiHoro cpoKa. 3 to pemeHHe Bbicmeít napranHoít HHCTaH- 
Hhh HHKorgaHe coõjnoaajiocb. npHineji JI. M. EpeaoreB, HanajicH3a- 
CToir. M b 1990-e rr. b KOHCTHTyuHH h ycTaBbi BcexpecnyõJiHK, KpaeB, 
oõJiacTeíí Pocchh õmjih BHeceHbi HopMbi b ayxe pecny6jiHKaHH3Ma — 
O HeOÕXOaHMOCTH peryjIHpHOrO BeHTHJIHpOBaHHfl BJiaCTHbIX KaÕHHe- 
tob, o tom, hto npe3HfleHT (rjiaBa oõJiacTH) He MoxeT 3aHHMaTb cboíí 
nocT õojiee aByx cpoKOB. B Hanajie 2000-x rr. sth 3JieMeHTbi pecnyõjm- 
KaHH3Ma nenapHJiHCb. BaacTb OKa3ajiacb CHJibHee HpaBa. 

Kaicue eme Ha6jno,zieHHíi EnÕHXHHa o npnpoae pyccKoír BjiacTH h 
npaBa Moryr npHBJienb BHHMaHHe coBpeMeHHoro qejioBeica? Kaiore 
ero (J>HJioco(|)CKO-npaBOBbie HaõJHoaeHim HMeioT npaKTHnecKyio 3Ha- 
HHMOCTb? B pe3yjibTaTe miõ/nonem-ní 3a coõmthhmh, HMeBmHMH Me- 
cto b Pocchh b 2000-e rr., y Hero c(J)opMHpoBajiocb onpeaejieHHoe no- 
jiHTHKO-3THHecKoe HacTpoeHHe. Ero floraaKH o peajibHoíi npnpofle 

1 Cm.: Euõuxuh B. B. YKa3. coh. C. 190. 

2 BcnoMHHM, hto oflHO H3 3HaHeHHÍí cjioBa persona — «MacKa». 

3 Euõuxuh B. B. YKa3. coh. C. 226. 
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poccHHCKoro npaBa He JinmeHbi yõeaHTejibHOCTH. Bo-nepBbix, b Poc- 
chh HeT n He 6 buio peajibHoro pa3,aejieHH5i BJiacTen. Bo-BTopwx, 06 - 
LUHHa, MHp, t. e. KOjuieKTHBHoe Hanano Bcer.ua npeBajinpyioT Haa hh- 
flHBHflOM. (BcnoMHHM, HTO HMeHHO aepeBeHCKHH MHp OTBenaji nepea 
HapeM 3a hcaohmkh h 3a BbicTaBJieHHe peKpyroB aaa apMHH.) Ho TaK 
6 bUIO H B TepMaHHH. Bo3MOJKHO, He CJiyHaíÍHO OaHOMOMeHTHO B03HHK 
COHHaJIH3M B CCCP H HaHHOH3JI-COHHaJIH3M B TepMaHHH. Mbl, no- 
xajiyir, aeircTBHTeabHO nona eme HeaoopeHHaH cxoacTBO TpaaHnHÍi 
HaniHX aByx CTpaH. B-TpeTbnx, b Pocchh ecTb ckjiohhoctb k nepcoHa- 
JlHCTCKOMy pOKHViy BJiaCTH. 

noBTopHM: Bhõhxhh He HMeji lopH^HHecKoro o6pa30BaHHH, no- 
3TOMy MHoroe b ero (J>hjioco(|)hh npaBa npoaHKTOBaHO HHTyHHHeír. 
l Icm-to ero rjiyõoKne aoraara noxoaai Ha nojioTHa reHnajibHoro Hhko 
nnpocMaHH. Ero nae h tohho npHBjmHbi n híixohhtcm b nojie Tpaan- 
HHOHHbIX flJIH pyCCKOH (|)HJTOCO(J)HH npaBa TOneK 3peHHH n b nojie 06 - 
cyamaeMbix npoõJieM. 3 to cocToninee H3 oaHOBpeMeHHO B03MoacHbix 
to'ick jpcHHH nojie, Ha KOTopoM aiiTopcraa no3nnnH bnÕHXHHa moíkct 
õbiTb BbWBJieHa nepe 3 pa 3 JiHHeHHH, nepe 3 cncTeMy otjihhhh. Henro 
nofloÕHoe HMejio MecTO b EepMaHHH b Hanaae XX b. HeoKaHTnaHUbi 
MapõyprcKoir uirojibi — T. KoreH h 3. Kaccnpep cnnTajin ce 6 a Ha- 
cjieflHHKaMH BejiHKoir JinõepajibHOH TpaflHnnn. Kaccnpep, b nacT- 
HOCTH, JOKa3bIBaJI, '[TO HHCH peCny6jIHKaHH3Ma B KoHCTHTynHH — 3TO 
He nyacepoflHoe BKjnoneHne b repMaHCKyio TpaannHio, ho, HanpoTHB, 
Bbicman <|)opMa (|)Hjioco(J)CKoro HjeajiH3Ma. B onno3nn,nn k HeoKaH- 
TnaHiiaM HaxoaHaca M. Xaííaerrep, 3K3HCTeHunajibHO-(J)eHOMeHOjio- 
rnnecKoe noHHMaHne õbithh KOToporo CTOJib 3pnMO npncyrcTByeT bo 
B SMHHax BnõnxHHa. 

H 3 H 3 H npo 3 Ty HeMenKyio cnTyannio, h 6 h npeaaoxKHa 'inTaTe.iMM 
BnõnxHHa He noanaaaTb noa onapoBaHne ero mmchh. Heab 3 a npe 3 - 
MepHO vbneKaTbCM hckom Mncmnecxon yHHKajibHOCTbio pyccKoro Ha- 
nnoHaabHoro co3HaHna. Onaoco(J)CKO-npaBOBOH ancKypc Pocchh h 
repMaHHH HMeeT õoabine cxoacTBa, Hexean pa3JiHHHH. McTHHHaa 
MyapocTb B. BnõnxHHa — b TepneaHBOM BoenpHaTHH oõbcktmbho cy- 
ruecTByiomHX oõcTOHTeabCTB npaBOBoro npocTpaHCTBa Pocchh, o 6 b- 
eKTHBHOH peaabHoc™ MHpHoro cocymecTBOBaHHH npocTpaHCTBa 
npaBa h HenpaBa. 

Hmchho nosTOMy (J)Haoco(]DHH npaBa BnÕHXHHa — sto to, hto co- 
CTHBJ1HCT M3HHCTPHM COBpGMGH HOM pOCCHÍÍCKOH n0jTMTI1K0-(|)l1J10C0(|)- 
ckoíí MbicaH. Heab3H He coraacHTbcn c H. ,11,. OcnnoBbiM, no MHeHHio 
KOToporo no Bonpocy o KOHCTHTyn;HOHanH3Me b aopeBomonnoHHOH 
Pocchh Bce líonnTwiecKiic napTHH, y>iacTBOBaBmnc b kohctmtvuhoh- 
hom npopecce, npHaepxHBaaHCb KpaHHeíí õecKOMnpoMHCCHOCTH. 
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HhKTO He XOTejI VCTVnaTb HUM nOHHTb CBOHX H^eHHblX npOTHBHHKOB. 
A Beab eme M. M. CnepaHCKHH nHcaji, hto ochoboíí kohcthtyhhh hb- 
J 1HCTCH KOMIipOMHCC pa3JIHHHMX COL[HaJIbHbIX CHJI 1 . 3<iHCTByK)maH pOC- 
CHHCKaH KoHCTHTyHHH HBJIHeTCH pe3yjIbTaTOM HeHHOCTHOrO H COIIH- 
ajibHoro KOMnpoMHCca, hto npmiaeT eíi THÕKOCTb b Bbiõope bo3mojkho- 
ro BapnaHTa pa3BHTHH couHajibHbix OTHomeHHH 2 . CoBpeMeHHan 
poccMHCKaH nojiHTHHecKaH (|)HJioco(|)iia HcxoflHT H3 Toro, MTO Heoõxo- 
HHMO HaííTH TOHKHH H fleJIHKaTHblíí ÕaJiaHC MOK.ay UCHHOCTbK) WaCTHO- 
ro, MHflHBHflyajibHoro, He 3a6biBan npn stom cho^mbliihcch rpa,anianii 
yBaxeHHH KOjuieKTHBHoro h rocyaapcTBCHHoro Hanana. CaMO poccHií- 
CKoe reorpa(J)HHecKoe npocTpaHCTBO B3biBaeT k u;eHTpajiH30BaHHOMy 
THny opraHHBauMH BjiacTH. 

TaKHM o6pa30M, «hth naxiMTb npeaKOB», kbk cKa3aHO b npeaMÕyjie 
KoHCTHTyilHH PO, HMeH TpaflHHHOHHHH HaÕOp pa(J)HHHpOBaHHbIX 
JlHÕepaJIbHbIX KOHCTHTypHOHHO-npaBOBblX peHHOCTeíí, B KoHCTHTy- 
HHH eCTb MeCTO H aiJIH TpaHHL[HOHaJIH3Ma. 3 to, COrJiaCHO H. 3- Och- 
nOBy, HfleOJIOrHH KOHCepBaTHBHOrO KOHCTHTyHHOHajIH3Ma, HJIH KOH- 
CTHTyHHOHHOrO KOHCepBaTH3Ma 3 . B03M0XH0, H OHIHÕaiOCb, HO (J)HJIO- 
CO(J)CKO-npaBOBbie B3TJI5mbI b 11611 XMHa COBBVMHbl KOHCTHTyHHOHHOMy 
TpanHHHOHajiH3My. B He yBepeH b npaBOTe CBoero BbiBOfla, CKopee 
Bcero, oh H3JiHuiHe npHMOjiHHeeH. Bo bchkom cjiynae h yõexyneH, hto 
apryMeHTbi o cao>KiiBiucHCH «hctophmcckoh viaipime Pocchh», o «He- 
jiHÕepajibHOM reHOMe pyccKoro Hapoga» (A. KoHnajioBCKHH) He 
HoiDKHbi 'ipejviepHO 3 kc na yaT h po bbt bch /uth KOHcepBaiinn He tojibko 
T panHpHH, Ho h npeapaccy.aKOB. «Hth naxiHTb npe, 3 KOB». mm He hojdk- 
HM 3a6biBaTb, hto b npeaMÕyjie ecTb h apyrHe cjioBa: o «He3bi6jieMO- 
cth neMOKpaTHHecKoíí ocHOBM rocyaapcTBeHHOCTH Pocchh», 06 «ot- 
BeTdBeHHOCTH 3a cbok) PoflHHy nepe,a HbmeniHHM h õyaymHMH no- 
KOjieHHHMH» poccHHH h, HaKOHen;, o tom, HTO mm TaKHe xe, KaK Bce, 
h 6 o mm «nacTb MHpoBoro coo6mecTBa». 

CaM Bhõhxhh 6e3 onoõpeHHH tobopht o nyõJiHHHCTax, KOTopbie, 
BbicKa3biBaacb o tom, khk Hano oõycTpoHTb Pocchio (cKopee Bcero, oh 
HMeJI B BM/IV H3BCCTHVK) ÕpOLHKipV A. PI. Co.3 >KC HHUblH a), OnHCbIBaiOT 
«napaaoKcajibHbie CBOíícTBa Pocchh h ee otjihhhh ot 3anaaa, 6 ojib- 
Hieít nacTbK) naeaa 11 3 11 po Ba hho ro h BooõpaxaeMoro» 4 . 

11. MHTepecHbie HaõjnoaeHHH 06 OHTOJioraqecKOH CTpyKTvpe npa¬ 
Ba moxho oÕHapyxKHTb b paõoTax yncHbix, BaHiixiaiomnxcH coiano.ao- 
nieií npaBa, — O. 3pjinxa, \ . 3. TypBHHa. Coiihojiothh npaBa no cbo- 

1 U,ht. no: Ocunoe M. A YKa3. coa. C. 99. 

2 TaMxe. C. 100. 

3 TaMxe. 

4 Euôuxuh B. B. YKa3. coa. C. 39. 
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eMy npe^MeTy h MCToay ancTaHimpo Baa ac b ot TpaammoHHoro npaBO- 
BeaeHHH, 3aaana KOToporo — no3HaHHe He Toro, hto (JjaKTHHecKH 
aaHO K3K cymee, a Toro, hto aonamo õmtl b CHJiy npaBa (npaBOBeae- 
HHe HBJifleTCfl opeHOHHoií, a He oõmicHíHomeH HayKoíi, HayKoíí Hop- 
MaTHBHoit). 3to HanpaBJieHHe b lopHcnpyaeHHHH orroprajiocb npea- 
CTaBHTejiHMH no3HTHBHCTCKoro KpBuia, h npexae Bcero T. Kejib3e- 
hom. B pycjie TpaamiitoHHoro ana HCOKaHTHaHHCB noaxoaa Kejib3eH 
yTBepacaan: «Cymee He MoxeT opeHHBaTbCH, nocKOJibKy oho yace 
npeacTaHeT KaK hchto HHoe, ecjiH 6yaeT paccMaTpHBaTbca noa yrjioM 
3peHHH opeHKH; KaTeropHH ,H,ojDKHoro h Cymero hbjhhotch ochob- 
HbiM MbicjiHMbiM ae.ieHHeM Bcero, noaTOMy b paMKax aaHHoro ncnep- 
nbiBaiomero aBycocTaBHoro aeneHHH HeMbicjiHMa Bemb, KOTopaa He 
6yaeT hh flojixeHCTBOBaHHeM, hh aeíícTBHTejibHOCTbio jih6o 6yaeT 
cpa3y h TeM, h apyrHM» 1 . 

T. Paaõpyx npeflnpHHHJi nonbiTKy HaíÍTH npaBOBeaeHHio MecTO 
Mexay KaTeropHHMH XIojhkhoto n Cymero, noMecTHB ero b cpeaHH- 
Hoe nojioxeHHe, HBJimomeeca c({)epoii KyjibTypbi. CorjiacHO 3toh toh- 
Ke jpcHHH noHHTHe npaBa paccMaTpHBajiocb kbk nororme KyjibTypbi, 
a npaBOBeaemic — kbk KyjibTypHaa HayKa 2 . FIpaBO y 3pjmxa noHHMa- 
eTCH KaK npaBHJio cymero, onpeaejimomee weaoBcwecKoe noBcaemae, 
a npaiiOBcncHHC — xai< Hayna o aeíícTBHTejibHOCTH, cxoxaa c ecTecT- 
BeHHHMH HayKaMH. Oh cnHTaji, hto coHHajibHbiir nopaaoK 3HxmeTca 
Ha 6a30Bbix cormajibHbix HHCTHTyrax — õpane, ceMbe, bjbuichiih, ao- 
roBopax, HacjieaoBaHHH. Ilpn stom coHHajibHbiír HHCTHTyr He HBJiaeT- 
CH (|)H3M l ieCKOH, OCHBaeMOM BembK), nOflOÕHOÍÍ CTOJiy HJIH HIKa(|)y, xo- 
TH OH H .IOCTyneH Jll\ H BOCnpHHTMH B TOM CMbICJie, 'ITO JIHHO, HaXOflfl- 
meeca b onpeflejieHHbix coimajibHbix OTHomeHHHX c apyrHMH 
JIHHaMH, fleííCTByeT B COOTBeTCTBHH C yCTaHOBJieHHbIMH HOpMBMH. 
CoHHajibHbiH nopaaoK noaBaaeTca h 6e3 TaK Ha3bmaeMbix npaBOBbix 
npeanoaceHHH, noa kotophmh 3pjmx noHHMaji 3a<jmKCHpoBaHHbie b 
BepõajibHOH (|)opMe npeanHcaHHa, aapecoBaHHbie cyabHM h yKa3bi- 
Baiomne hm Ha to, KaK pemaTb cnopbi (HopMbi pemeHHa), jihõo aape- 
coBaHHbie HHHOBHHKaM h yKa3HBaiomHe hm Ha to, KaK nocTynaTb b 
KOHKpeTHbix CHTyauHHX (ynpaBJieHnecKHe HopMbi). CoBpeMeHHbm 
lopncT noHHMaeT noa «npaBOM» ToabKO npaBOBbie npeaaoaceHHH, oa- 
HaKO B03M0JKHa npaBOBaa CHCTeMa h 6e3 npaBOBbix npeaJioaceHHH 3 . 

1 Keãb3eH r. OcHOBonojioaceHHe copHOJiorHH npaBa // Spjiux O. OcHOBonojioaceHue 
copHOJiornH npaBa. C. 597. 

2 Cm.: PadBpyx r. YKa3. coa. C. 13. 

3 Cm.: 9pjiux0. ConnojioniH npaBa // SpAuxO. OcHOBonojioxeHHe connojiorHH 
npaBa. C. 581. 
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KeJIb3eH He OipULULl B03M0XH0CTH IIOHB.ICHMH TaKOÍí OTpaCJIH Ha- 
yiHoro 3HaHHH, KaK conHonornn npaBa, ho npn stom oh HacTaHBaji 
Ha tom, hto OHa no npenvteTy n MCTonv cymccTBCHHO ouranaeTcn ot 
npaBOBeneHHH, 3aflaneií KOToporo BBJineTcn no3HaHHe He toto, hto 
cjjaKTnnecKH naHO b BHne cjioxHBnierocn connajibHoro nopn^na, 
a toto, mto nojnKHo õbiTb b CHJiy npaBa. ripaBOBeneHHe, kbk yTBepxc- 
nan Kenb3eH, hbjIhctch ouchobhoh, a He o5t.hchhk)ihcm HayKon. Co- 
BepmeHHO h cho n ycTH m bi m m hbhhiotch TOJibKO CMemeHHe npoõneMa- 
thkh oõenx HanpaBJieHHH, MeToaojiorHnecKHH CHHKpeTH3M HopMa- 
thbhoíí lopHcnpyneHUHH h 3KcnjiHKaTHBHOH connojioTHH npaBa 1 . 
3pjinx nocTaBHJi nepen coõon pejib — co3flaTb connojiorHio npaBa b 
KanecTBe mhcto TeopeTnnecKOH HayKit b npoTHBonojioxHOCTb «npan- 
TnnecKon lopncnpyneHLUiH». YneHbin ynpenaji cjiojkhbmhhch ropn- 
nnnecKHÍi KOHpenT neiícTBHTejibHOCTH b tom, hto oh nBJineTCH ot- 
BJieneHHO aenyKTHBHbiM, nonaran, hto BbipaõoTaHHbiít lopHCTaMH 
CTpofí lopHHHnecKHX noHBTHH, KOHCTpyKnHH — 3to nycTbie (J)Op- 
MajibHbie npoH3BeaeHHfl, KOTopbie neM aõcTpaKTHee, TeM MeHee cbh- 
3aHbI C neHCTBHTeJIbHOCTbK). ÜO MHeHHK) 3pjIHXa, B CBOeM pa3BHTHH 
topMcnpyaeHUMs-i He cooTBeTCTByeT tchjichiíhhm paaiiHTHH coBpeMeH- 
HOH HayKH, B KOTOpOH I ipCOÕ.m.iaeT II H.TVKTll BH BI li MCTOJI nOJHaHHM. 
Kejib3eH yTBepxnaji: b tom, hto KacaeTcn «cbíoh c aeHCTBMTejibHO- 
CTbio», HenocTaTOK 3TOÍÍ CBB3H He MoxeT 6biTb nocTaBJieH b ynpen 
Toít Hayxe, KOTopan H3HanajibHO He 6 yneT HBJinTbcn oõbncHeHneM 
fleHCTBHTeJIBHOCTH 2 . 

B TpaflHHHOHHOH KipHCnpyHCHIIMH OÕbCKTOM HCC.neaOBaHMÍ-I ÕbIJIH 
TOJibKO Te npaBHJia, KOTopbie perjiaMeHTHpyioT noBeneHue onpene- 
jieHHOíí KaTeropnn jnofleH — cynoB n hhmx rocyuapcTBeHHbix opra- 
hob. CopHOjioTHn npaBa, no MHeHHio 3pjinxa, nojuKHa nccjiejioBaTb 
6ojiee mnpoKHH Kpyr npaBHji, no kotopbim aencTByioT Bce jiiojih. Oh- 
tojiothíi npaBa y 3pjinxa nonojiHHCTCH aHajiH30M npaBa He tojibko KaK 
(jlOpMbl, HO H KaK COJICpJKaHHM COUHa.IbHbIX BBJieHHH. 3tO npOHBJlHCT- 
cn b TpeõoBaHHnx, anpecyeMbix lopHcnpyaeHnHH: OHa nojixHa 6biTb 
OJIHOBpeMeHHO H nOJIHTHneCKOH 3KOHOMHCH, H HCTOpneH 3KOHOMM- 
KH, HTOÕbl naTb CBCaCHMH 06 arpapHOÍÍ KOHCTHTyiiHH TOTO HJIH HHOTO 

peraoHa, o (jiaKTHnecKHX SKOHOMHnecKHX OTHomeHHHX MejKjiy cynpy- 
raMH, vioKay apc hjuit opaxi h h apcHno.aaTe.iHMn n t. ,a. 3pjrax bbojiht 
HOBoe noHHTHe «XHBoe npaBO», cyniHOCTb KOToporo coctoht b npo- 
THBonocTaBJieHHH TpanHnnoHHOH lopHcnpyneHpHH, njioxo cnpaB- 
jirnomeíicH co CBoeft 3ananeíí, nocKOJibKy OHa TOJibKO onncbiBaeT to, 


1 Cm.: KeAb3eH L OcHOBonojioaceHHe coiiHOJiorHH npaBa. C. 597. 

2 TaMxe. C. 599. 
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hto ycTaHaBJiHBaeT 3aKOH, a He to, hto (JiaKTMHecKH npoHcxoflHT b 
npaBOBOíí peajibHOCTH. 

CyiHHOCTHbiM T.aevieHTOM npaBOBOíí ae ii ctbhtcji b h octm BbiciynaeT 
MHpHblít nOpUTOK, KOTOpblH peTJiaMeHTHpyeT BHyTpeHHIOK) XÍH3Hb 
C0K330B JiKxaeií. BHyTpeHHHH nopH.aoK Hc.aoBcaecKHX cok>30b He tojib- 
Ko 6bui, Ho h h B.iHeTCM oc h oBo ii o.Taraio me H cfiopMoíí npaBa. Kax B ne- 
pnofl noaBJieHHH npaBa, TaK h b coBpeMeHHOM oõipecTBe reHe3HC npa¬ 
Ba CBH33H He c rocyaiapcTBOM, a c thxoíí, õecnpepbiBHO ocymecTBJUie- 
MOH BJiaCTbK) COK)3a JHOfleíí, KOTOpbie nOflHHHHIOT ce6e HHatHBHflOB. 
HeorocyaiapcTBJieHHoe oõipecTBO KOHCTHTynpyeTCíi oxnejibHbiMH 
rpynnaMH, a npaBO oõmecTBa npeHMymecTBeHHO npoHBJiHeTCH b <|)op- 
Me aBTOHOMHbix npaBonopflflKOB, yciaHaBJiHBaiomHX MHp h coTpya- 
HnnecTBO b /iaHHbix rpynnax. ílcpBiniHaa npaBOBan jjeíícTBHTejibHOCTb 
BonnomaeTCíi b 3thx BHyTpeHHHX nopimKax h OKa3biBaeTcn 6ojiee 
OÕbeKTHBHOÍÍ H KOHKpeTHOH, HeM He TOJIbKO npaBHJia pemeHHfl KOH- 
(Jjjihktob (h npaBOBbie ripea-io>KC'HiiH b nejioM), ho h npuMbie npaBHJia 
noBeaeHHH 1 . 

Bce K)pHflHHeCKHe HOpMbI HMeiOT npOH3BOflHbIÍÍ XapaKTep H (|)Op\1H- 
pyioTCH TOjibKO c Toro MOMeHTa, Kax uieH oõmecTBa b onpejiejieHHOíí 
CTeneHH oxaejiaeTCH OTTOTajibHOCTH, b KOTopyio oh HHTerpHpoBaH. Bce 
3 th lopnjiHHecKHe npaBHJia caMH no ce6e hbjwiotch CTaTHHHbiMH, He- 
nojjBHJKHbiMH, aõcTpaKTHbiMH. A npaBOBaa jicHCTBMTC.ibHOCTb, Hanpo- 
thb, nojiBHJKHa, jjHHaMHHHa, KOHKpeTHa, cnoHTaHHa, OHa He HyacjiaeT- 
ch b cjioBax h ([lopMyjrax jlih toto, htoõh HaBS-ribiBaTb ce6a; OHa 6ojiee 
OÕbeKTHBHa, MCM Bce KipilHIIHeCKIIC HOpMbI, H HMeHHO nOBTOMy OKa3bI- 
BaeTCH HCTHHHOH OCHOBOH BCeíí npaBOBOíí JKH3HH. 

no MHeHHio 3pjinxa, aõcTpaKTHbie nojioaceHHii iioumiBHbix 3aKO- 
hob HrpaioT jjoBOJibHO CKpoMHyio pojib b cpaBHeHHH c npaBOM oõipe- 
CTBa. ByjiyHH õojiee aõcTpaKTH bi mh , mcm KOHKpeTHbie npaBHJia peine- 
hhh h peajibHbie npaBHJia noBejieHHfl, npaBOBbie npejpioxeHHii hbjih- 
lOTCH JIHIHb Te HH VIII HClIOCpejICTBCHHOH npaBOBOíí neÜCTBHTC.TbHOCTII 2 . 
CouHOJioTHnecKoe onHcaHHe npaBOBOíí fleiícTBHTejibHOCTH, CHHTaji 
3pjIHX, BCJICT K BblBO/IV O TOM, HTO pOJIb TOCyUapCTBa B npaBOBOíí >KH3- 
hh MoxeT 6biTb MHHHMajibHoíí. rocyziapcTBeHHaíi KOHneniiHH npaBa, 
T. e. lOpHJIHHeCKHií KOHpenT JieiíCTBHTeJIbHOCTH, OCHOBbIBaeTCH Ha 
HHCTOÍÍ (|)HKIiIIH H n03T0My I ípCnHTCTBVCT TOMy, WTOÕbl VniiaCTb H3H- 
õojiee XHByio h peajibHyio nacTb npaBa, KOTopaa HMeeT HerocyziapcT- 
BeHHbiií xapaKTep. 3 to HeyaanHaa (Jihkiihh, KOTopyio lopHjiHHecKaíi 

1 Cm.: Fypem F JF. Teopnn hctohhhkob npaBa OnreHa 3pnnxa n njiefl copnajibHO- 
ro npaBa // Spjiux O. OcHOBonojioxeHna connonoran npaBa. C. 655. 

2 TaMxce. C. 657. 
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HOKTpHHa npeacTaBJUieT b KaaecTBe Hci-nõoKHoro anpHopHoro nociy- 
JiaTa «KipibWICCKOH JIOrHKH». 

Kax 3aMeTHJi T. fl. TypBHH, 3pjmx copBaji MacKH c npegnojiarae- 
mom «ropHflmecKOH .to i ii kh», KOTopaa He HMeeT HHHero oõmero c hc- 
THHHOH JIOTHKOM 1 . 3tO CaMOe TJiaBHOe B aHTHOTaTHCTCKOÍÍ KpHTHKe 
SpjiHxa. Oh cmiTaeT aor\iaTM'iecKHM VTBcpxK/icHitc, a to Bce npaBOBbie 
noTOKH 6epyr hctokh HCKjnoHHTejibHO H3 eflHHOíí BOJiH rocyziapcTBa. 
Ectb HecKOJibKo (|)op\iaabHbix npoucayp, c iiovioLUbK) kotophx mo>k- 
HO KOHCTaTHpOBaTb n03HTHBH0e npaBO. B COOTBeTCTBHH C HOKTpHHOH 
SpjiHxa c|)opMajibHbie hctohhhkh no3HTHBHoro npaBa napajuiejibHO 
HH(j3(|)epeHHHpyiOTCB Ha Tpex ypOBHBX npaBOBOH HeHCTBHTeJIbHOCTH. 
3 th hctohhhkh pa3JiHHaioTCH npHMeHHTejibHo: a) k npaBy Heorocy- 
flapcTBeHHoro oõmecTBa, npaBy, poxflaeMOMy b coio3ax, oõluhocthx 
jnofleíí; 6) k npaBHJiaM pemeHHB kohcJuihktob; b) k aõcTpaKTHbiM npa- 
BOBbiM npe^JioxceHHBM. Hto KacaeTca npaBa HeorocyuapcTBJieHHoro 
oõmccTBa, to cymecTByioT TaKHe (jiopvtanbHbie iiponcaypbi, kbk o6bi- 
naíí, KOHBeHpHfl, oflHOCTopoHHee BOjieH3bHBjieHHe, npoBBJieHHe BJia- 
cth Hag jrapaMH, BbneKaioiiiee H3 OTHomeHHÍi coõctbchhocth, caMH 
OTHOmeHHB COÕCTBeHHOCTH. HHbIMH OKa3bIBaK)TCfl (J)OpMaJIbHbie HC- 
tohhhkh npaBHji peineHHH — oto cyaeÕHaa npaKTHKa, aoKTpMHa. Ha- 
KOHen;, HCTOHHHKaMH aõcTpaKTHbix npaBOBbix npc/ui o>kchh ií bbjiíhot- 
ch 33koh, ofibiaao, cymecTByiomHH imyrpH rocyaapcTBeHHoil opraHH- 
3aHHH. 

MTax, aepc3 aHajiH3 npoõneM hctohhhkob no3HTHBHoro npaBa 3p- 
jihx npnmeji k TeopHH «npaBa oõmecTBa». OTTajiKHBaacb ot Hee, 
T. TypBHH npojioxHji nyTb k CBoefí noKTpHHe couHajibHoro npaBa 2 . 

^HCKyCCHH MOK.iy r. KejIb3eHOM H O. 3pjIHXOM — /1BVMM Bbl.XaK)- 
niHMHCB aBCTpníícKHMH npaBOBe^aMH OKa3ajiacb npe3BbinaHHO nno- 
HOTBOpHOH H HJIH TeopHH, H ffJW npaKTHKH. lloCJie BTOpOH MHpOBOÍÍ 
BOÍÍHbl B EBpOne OTKa3aJIHCb OT KpaíÍHHX CyOKfleHHH, CBOÍÍCTBeHHblX 
no3HTHBH3My b npaBe. nojiynHJin õojibmyio nonyjwpHOCTb ecTecTBeH- 
HO-npaBOBbie B033peHHH, h, Ka3ajiocb 6bi, b cnope noõeny o^epxaji 
SpjIHX. Elo HejIb3H He OTMeTHTb, HTO Ha TeOpeTHHeCKOÍÍ KOHHenUHH 
Kejib3eHa B3pocjia k o h ct ht\' u h o h h aa k)phc,ihkiíhh, ncjiynHBiiiaa ni n- 
poKoe pacnpocTpaHeHHe He tojibko b EBpone, hohb A3hh, AcfjpHKe. 
OcHOBHaa HopMa Kejib3eHa — 6a3a hjih KOHCTHTyunoHHoro npaBocy- 
HHB. B03M0XH0, 3pjIHX nOTOpOnHJICB, npeUJIOXCHB BblÕpOCHTb Ha 
CBajiKy HCTopnn TcopeTH i iecKne nojioxeHHB, BbipaõoTaHHbie lopncTa- 

1 Cm.: Fypem F ff . Teopnn hctohhhkob npaBa OftreHa 3pnHxa h i mea copnajibHO- 
ro npaBa. C. 660. 

2 Cm.: rypeuH F. ff. H aea connajibHoro npaBa. CÜ6., 2004; Oh Me. ®njiocotj)Hfl n 
copHOJiornB npaBa. CF16., 2004. 
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MH B TCICHHC TblCHTC.ieTHH H [ipH3BaHHblC o6c.1V/KHbaTb npOK.IC BCe- 
TO npaKTHHeCKyK) geHTeJIbHOCTb — ropHCflHKIIHIO. JX a, K>pHflHHeCKHH 
KOHpenT aeücTBHTe.ibHOCTH (|)mkiíhohch, nooTOMy MHorae H3 kphth- 
necKHX 3aMenaHHÍt, BbicKa3aHHbix 3pjiHXOM, ocoõeHHO b ero «KDpn- 
annecKOH JiorHKe» (1918 r.), noMoraioT oÕHapyacHTb cjiaõbie MecTa b 
aomaTHuecKOH lopHcnpyfleHpHH h TeM caMbiM OKa3aTb noMoipb 
npaKTHKe. Ho caM no ce6e MHp ropHflHnecKHX KOHCTpyKUHH, (J)hk- 
Hhh, noHHTHH nojie3eH, KpaÜHe HeoõxoflHM, n6o 6e3 hhx hcbojmo/K- 
ho ocymecTBJMTb npaBocyawe. I Iootomv njea 3pjmxa, cornacHO ko- 
Topoíi conHOjioTHnecKoe onHcaHHe npaBOBOíí aeHCTBHTejibHOCTH c 
HeoõxoflHMOCTbK) BcneT k BbiBOfly o tom, HTO pojib rocyuapcTBa B npa- 
BOBOH XH3HH MO>KCT ÕbITb JIHIHb MHHHMajIbHOH, HaM CCHiaC Ka>KCTCH 
KaTeropHHHOH H npCyBe.lMMCHHOH. 

KoHiicniiHa Kejib3eHa nojie3Ha, ecjin HMeTb b Buay OTHOCHTejibHO 
npocTbie, Ho npn otom caMbie MHoronHCJieHHbie ropH^HnecKHe cno- 
pw. íOpHflHnecKHH KOHuenT ac hctbhtc.i b hoctm, coctohiuhh H3 mho- 
/KCCTBa TaKHX ojieMeHTOB, K3K ([lopMa.ibHbic hctohhhkh npaBa, cy6b- 
eKT npaBa, ofibCKTHBHaH ncTHHa, bo.ih 3aKOHa, tbichhh lopHflHnecKHX 
KOHCTpyKUHH (yHHBepcajiHH b npaBe), aaeT cpaBHHTejibHO npocToíí 
cnocoõ hx pa3pemeHHH c noMombio npaBHJia ropHflHnecKoro chjijio- 
TH3M3. 

KoHpennHa SpjiHxa npoayKTHBHa, Koraa bo3hhk3iot lopn^Hue- 
CKHe Ka3ycbi, b KOTopwx npHcyrcTByeT wto-to HCTunniHoe, hciiohht- 
Hoe, 3anyraHHoe. Mame Bcero oto ropHaHuecKHe cnopbi, b KOTopbix 
CTopoHbi onnpaioTCíi Ha paBHOBejiHKHe npaBOBbie uchhocth, a Tcopna 
KaTeropHHecKoro CHjuiorH3Ma npaKTHnecKH HenpHMeHHMa. 3to, KaK 
npaBHJio, cjioxHbie KOHCTHTynHOHHO-npaBOBbie cnopbi, ajui pa3pe- 
meHHH KOTOpbIX HCOÕXOaMMO npHMCHHTb 0C06b[C K)pM,TH'ieCKHe HOp- 
Mbl, HOpMbI KOHCTHTypHOHHbie. BoT nOHCMy CTOJIb HHTepeCHa OHTO- 
jiothh KOHCTMTyuHOHHoro npaBa. 



rjiaBa 3 


OHTOJiorHfl KOiicriiryiuiOHHoro iipaba 
(KPHTHKA HHTEPnPETALXHOHHbIX TEOPHH 

B nPABE) 

Hw MMpa npaBa oneHb BaxHbi cumbojibi, koto- 
pbie HBJunoTCH MaTepHeií MneanbHoíí (J)opMbi. 

C. M. MaKCUMoe 

CHMBOJiHHecKaa BJiacTb ecTb BJiacTb, KOTopaa 
npeanojiaraeT npH3HaHHe, t. e. He3HaHHe 
o (J)aKTe TBopHMoro eio HacHüHH. Cueno- 
BaTenbHO, CHMBOJiHHecKoe HacHJine, ocyme- 
CTBJiaeMoe cjiyacHTejieM KyjibTa, bo3mo*ho 
TOJ ibKO npH HeKoero paia coyqacTMM, oica3bi- 
BaeMOM eMy BCJieflCTBHe He3HaHHH TeMH, kto 
H cnbiTbiBaeT Ha ce6e sto HacHJiHe. 

n. Eypdbe 

1. OHTOJiormecKafl CTpyKTypa KOHCTHTypHOHHoro npaBa 1 3Hann- 
TejibHO OTjinnaeTCíi ot OHTOJiornnecKOH CTpyKTypbi yrojioBHoro, (fm- 
HaHeoBoro hjih SKOJiornnecKoro npaBa. B Heíí npe3BbinanHO BaacHyio 
pOJIb, nOMHMO n03HTHBH0r0 3aKOHa, T. e. TeKCTa KOHCTHTyUMM H apy- 
rnx 33KOHOB, nrpaioT KOHCTHTynnoHHbie npiiHuiirn.i n cjioxHBnmecH 
KOHpenTyajibHbie npeacTaBncHHM 06 nx hopm3thbhom cojiepxaHHH n 
npaBonpHMeHHTejibHoíí npaKTHKe, ocoõeHHO pememni Bbicmnx cy- 
,HOB, pacKpbiBaioniHe cmhcji lopn^nnecKHX chmbojiob — npnHnnnoB. 
Mmchho nosTOMy tbk Ha3biBaeMoe TOJiKOBaHne KOHCTHTynnoHHbix 
HopM Ha caMOM flejie TaKOBbiM He HBJweTcn hjih, bo bchkom cjiynae, 
pa3HTeJIbHO OTJIHiaeTCH OT TQJIKOBaHHH HOpM B HHbIX OTpaCJIHX npaBa. 

B OHTOJiorHHecKoíí dpyKType ko h ct htv li n o h h o ro npaBa bbihc.ih- 
k)tch Tpn c.ioh: 1) ecTecTBeHHoe npaBO — oõbCKTMBHO cyinecTBVK)inaH 
cncTeMa HeoT'iy>K,aae\ibix npaB nejioBCKa, [ipimaji.ioKamHX Ka>K,ao\iy 
ot poxíneHHn; 2) no3HTHBHoe KOHCTHTypHOHHoe npaBO, peajibHOCTb 

1 OõpaTHM BHHMaHHe: fljifl npaBHJibHoro noHHMaHM MaTepnajia, H3JioaceHHoro 
HHace, cjiejtyeT 3HaTb, hto penb HfleT He o KOHCTHTypHOHHOM npaBe oxziejihHOH CTpaHbi, 
a o KOHCTHTyuHOHHOM npaBe KaK nacTH KyjibTypbi nejioBenecTBa. 
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TeKda KOHCTHTyuHH; 3) Tpa^HixHH h caoxHBinaaca npaBonpHMeHH- 
TejibHafl npaKTHKa. 

Hac HHTepecyeT OHToaorna KOHCTHTynuoHHoro npaBa. Bo3moxho, 
aaa Hero HopMaTHBHO-rocyaapcTBeHHoe Boaen3bHBneHHe HMeeT ro- 
pa3^o MeHbinee 3HaaeHHe, 'levi aaa Taicnx OTpacaeíí npaBa, Kax yroaoB- 
Hoe, aaMHHHCTpaTHBHoe, Beab aaxe ochobhoíí 3aKOH — KOHCTmy- 
nnn — of)bi'iHO hcxo.iht He ot BaKOHoaaTeabHoro opraHa rocyaapcTBa, 
a ot Hapoaa (mm — Hapoa...). IIocToaHHoe pa3BHTne cncTeMbi ochob- 
Hbix npaB nponcxoaHT b ccfjepe KOHCTHTynnoHHoro npaBa nyTeM He 
TO.TbKO npiíbnmiM 3aKOHOB, Ho h npH3Hamia HOBbix npaB neaoBexa cy- 
aaMH b onpeaejieHHon npaBOBon CHTyapnH — cmyaiiHH cnopa, 
T. e. B03M0XH0 B03HHKH0BeHHe OÕbeKTHBHOÍÍ HeOÕXOaHMOCTH npH- 
3HaHHH o(|)iniiiajibHO Tex HopM, KOTopbie y>xe oõbCKTHBHO cnoaomncb 
b oõiucctbc. H to ma caeaycT HaííTH MecTo TeM, no cym, fopitHitaecKHM 
HopMaM, KOTopbie caMonpoH3BOjibHO yace noaBHancb b connyMe, pery- 
anpyioT OTHomeHHa b OHToaorHHecKon CTpyicrype npaBa. Ebiao 6bi, 
HaBepHoe, hcocmotphtcjibho cpa3y >kc oTBeprayTb nx Kai< Heiopnflnne- 
CKne tohbko noTOMy, hto He cocToaaca bkt hx o^mnnanbHoro npn3Ha- 
HHH. 

AHaaH3 OHToaoTHnecKon CTpyKTypbi KOHCTHTypnoHHoro npaBa 
noMoraeT BbiaBHTb HOBbie yHHBepcaann n KaTeropnn (J)Haoco(|)Hn 
npaBa — Taicne, Kax cnop n coraacne, onpeaeaeHHOCTb b npaBe, npa- 
BOBoe Ko h ue myaa b h oc npocTpaHCTBO. 

Cnop n corjiacne aBaaioTca cpeacTBaMii oÕHapyxeHna npaBa. 
IlpaBO BbiHBaaeTca, CTaHOBHTca onpeaeaeHHbiM, (JmKCHpoBaHHbiM 
npoK.ae Bcero b pcayabTaTC paccMOTpeHua K)pn.an>iecKoro cnopa cno- 
MOLUbio cnepnaabHbix lopncanKnnoHHbix MexaHH3MOB, yHHBepcaab- 
Hbix ana Bcero neaoBeaecTBa. BonpeKH ycToaBineMyca mhchhio neH- 
TpoM npaBOBon peaabHOCTn aBaaioTca He lopnaHaecKaa HopMa n He 
npaBO, a KoanH3na, cnop h ero pe3yabraT — coraacne, KOMnpoMncc. 
ripn 3TOM npaBO, BOBHitKafomee b peaya btbtc cnopa, nepBH>mo no ot- 
HomeHHK) k 3aKOHy. üosTOMy b KaaecTBe nepBHHHoro OHToaornae- 
CKoro cjioh b OHToaornaecKon KapTHHe npaBOBon peaabHOCTH pac- 
CMaTpnBaeTca KOH(j)nHKTHaa õbiTHHHaa CTopoHa xh3hh. Hmchho 
KOH(J)aHKTbI npHBOaaT, lipiBICM OÕbCKTHBHO, HCOÕXOaMMO, K nOaBHC- 
hhk) onpeaeaeHHbix npaBOBbix 3aKOHOMepHOCTeíí, H3 KOTopbix no Me- 
pe pa3BHTna lopnanaecKon tcxhhkh noaBaaioTca CBoeo6pa3Hbie lopn- 
anaecKne yHHBepcaann — JopnannecKHe KOHCTpyKnnn (noHHTna, 
npnHnnnbi, npe3yMnLtnn, <J)hku,hh n t. a.). 

Of)Hapy>KHTb npaBOByio peaabHOCTb oaeHb caoacHO, nocKoabKy b 
T eaeHne bckob Hacaonancb aorMaTnaecKne ropnanaecKHe npeaciaB- 
aeHna, KaMy^mnpyiomHe to, aeM Ha caMOM aeae pyKOBoacTByeTca ae- 



190 


OHTOJiorHH npaBa 


JIOBeK lipil COBepineHHH KipMJIMHCCKH SHÍlMHMblX nOCTynKOB. ripaBO — 
3to BaxHeíímafl CHCTeMa peryjiHpoBaHHH b oõmecTBe, ero npeann- 
caHHH — 3to He peKOMeHuapHH, a to, hto hojhkho HcnojiHHTbcn, 
a nosTOMy oho hojekho coctohtb H3 HCHbix, noHHTHbix, HenpoTHBope- 
HHBblX, OnpeiieJieHHblX HOpM, JIOCTynHblX C03HaHHK) ÕOJIblHHHCTBa 
.1 KI.TGM. JlpaBO — 03 HH H3 nOÕyjlMTCJl bHbIX MOTHBOB IIOBC3CH MH HeJIO- 
Bexa b oõmecTBe. 

OHJIOCO(J)bI H K>pHCTbI 3aMeTHJIH, HTO MOXeT 6bITb HOMHHaJIbHOe 
(<|)opMajibHO aeíicTByiomee) h peajibHO paõoTaiomee npaBO. B. B. Eh- 
õhxhh, naBau 3 th xapaKTepHCTHKH npaBOBOH peajibHOCTH, mniieT 
TaiOKe O TOM, HTO B COBpeMeHHOM pOCCHHCKOM oõmecTBe «COXpaHHeT- 
ch neMOHCTpaTHBHbiíí xapaKTep npaBa, ToxmecTBeHHbiíí, KaK... 3aMe- 
thji MapKH3 ué Kiocthh no noBony nneajibHbix, onepexaBinnx eBpo- 
nencKyio ryMaHHOCTb 3aKOHOB EicaTepHHbi II, OTcyTCTBHio npaBa, b 
õojiee KoppeKTHon coBpeMeHHOíí npaBOBenHecKoíí TepMHHOJiornn 
naccHBHOCTH npaBa» 1 . 

AnaneMHK B. H. TonopHHH yace o aeHCTByKimeii KoHCTHTynnn PO 
nncaji: «üpaBOBoe peryjinpoBaHne, BbmepxaHHoe HepejKO b nyxe 
jiynmnx o6pa3noB MnpoBoíí npaBOBOH KJiaccnKH, He gaeT y Hac hcko- 
moto pe3yjibTaTa (...) npnHnnnbi n HopMbi MoryT OKa3aTbcn npocTO 
HepaõoTaiomHMH, 3anncaHHbiMH b õejncMCTByKHUMX 3aKOHax» 2 . 

PI aajiee: «OcHOBbi Hainero KOHCTHTynnoHHoro CTpou OTBenaioT 
CaMbIM CTpOTHM MepKBM COBpeMeHHOTO 3Tana HeJIOBeHeCKOÍÍ UHBHJin- 
3aiinn (...) HepejiKO nojiynaeTCH Tan, hto nojioxeHHH KoHCTHTynnn 
KaK 6bi yTpaHHBaioT CBoncTBa npaBOBbix HopM n ctíihobhtch HopMa- 
MH-aeKJiapaiiHHMH, HopMaMH-opneHTHpaMH» 3 . 

B. B. Ehõhxhh, corjiamaHCb c stoh oneHKon KOHCTHTynnoHHbix 
HopM b Poccnn, npnuieji k cjienyiomeMy b bibouv: «Kohctmtvhhh, ko- 
Topaa HencnojiHHMa no CBoen nneajibHOCTH, BOBce He 6e3nencTByeT. 
OHa 3(J)(|)eKTHBHO oõocHOBbiBaeT HeoõxoflHMOCTb BBeneHHíi npyrnx 
HopM BMecTO HepaõoTaKimiix» 4 . ÍIo cyrn, oh nojiMeTHji to, hto homh- 
HajibHoe KOHCTHTynnoHHoe npaBO b npaBOBOH peajibHOCTH MoxeT 
ÕbITb 3aCJIOHeHO HOpMaMH JIHÕO HeKOHCTHTyiIHOHHOrO 3aKOHa, JIHÕO 
nOa3aKOHHbIX aKTOB, JIHÕO flaxe HeKHMH lOpHHHHeCKHMH OÕblKHOBe- 

1 MapKH3 ne Kiocthh 3aMeTHJi, hto OTMeHa CMepraoH Ka3HH npn EKaTepHHe II 6w- 
jia ajieMeHTOM «ipacaaHoro npaBa», t. e. aeMOHCTpauHeM ryMaHHOCTH. Ha caMOM ace ae- 
ne cymecTBOBaao HaKa3aHHe innHiipyTeHaMH, npMBoaHBinee k neTajihHOMy Hcxoay 
(cm.: EuõuxuhB. B. YKa3. coa. C. 157). 

2 TonopHUH E. H. CHJihHoe rocyaapcTBO — oõbeKTMBHaa noTpeÕHOCTb BpeMeHH // 
Bonpocw (JiHaocoiJiHH. 2001. N° 7. C. 14. 

3 TaMxe. C. 15. 

4 Euõuxuh B. B. YKa3. coa. C. 157. 
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hhhmh, He oõJia/iaiomHMH npH3H3KaMH (J)opMajibHoíí onpeaejieHHO- 
cth. Bot noneMy njm xapaKTepncTHK OHTOJiorHH KOHCTHTyaHOHHoro 
npaBa HBHO HeaOCTaTOHHO M3yWCHMa n03HTHBH0r0 3aKOH()/iaTC.TbCTBa, 
T. e. KOHCTHTyiIHH H ,ip\THX KOHCTHTyliHOHHblX 33KOHOB. HeOÕXOaH- 
Mo H3yneHHe (JiopMajibHO-HeonpeaeneHHbix h (jiopMajibHO-onpeae- 
jieHHbix CTpyKTyp, o6pa3yiomHX ohtojio™k) KOHCTHTyuHOHHoro npa¬ 
Ba. K (f)opviíLTbHO-onpeaeacH hoíI cTpyicrype othochtch kohcthtviuih 
h apyrne KOHCTHTyunoHHbic 3aKOHbi. AHajiH3 stoíí CTpyKTyp h võok- 
aaeT, mto npnMeHHTejibHO k Hen npoõaevia onpeaeaeHHOCTH npcacTa- 
eT B BHge BOnpOCOB 06 aBTOHOMHOCTH KOHCTHTynnn H HX BepXOBeHCT- 
Be, a TaioKe 06 OHTOJiornnecKon cymHOCTH TOJiKOBaHHH KOHCTHTyunH. 

OnJIOCOfjíCKO-npaBOBOH noaxoa, K KOHCTHTyiIHH aOJIXCeH OTJIH- 
naTbca OT MCToaoB H3yneHHfl, npncymnx koh ct htvuhohhom y npaBy. 
Meraa c[)Hjiococj)HM npaBa — sto BbMBJieHne yHHBepcajinn, o6m,nx 
naeín TaKHMH yHHBepcajinnMH b oõnacTH npaBa, oõiuhmh ana Bcex 
nnBHJiH30BaHHbix HauHH, aBaaioTca npexae Bcero yHHBepcajibHbie 
npaBOBbie nororraa — KOHCTpyKnnn npaBa, a HMeHHo: cyõbCKT npaBa, 
BOJia rocyaapcTBa, oõbeKTHBHaa ncTHHa, npaBOBoe rocyaapcTBO 
h t. a., npe3yMnnnn, (JjHKnnn. IlpocTpaHCTBO KOHCTHTyiiHOHHoro 
npaBa c tomkh jpeHna (Jjhjioco(|)hh npaBa BKjnonaeT b ce6a Becb koh- 
CTHTynnoHHO-npaBOBon onbiT aenoBeaecTBa, KOTopbm MoxeT 6biTb 
BbipaxeH c noMonibio TaKoií KaTeropnn ohtojiothh npaBa, KaK koh- 
CTHTyunoHHO-npaBOBoe KOHnenTyajibHoe npocTpaHCTBO. 

K (|)opMaabHO-HeonpeaeaeHHbiM CTpyKTypaM b ohtojiothh koh- 
CTHTyuHOHHoro npaBa Moryr õbiTb oTHeceHbi oõmne npaBOBbie npHH- 
nnnbi (ecTecTBeHHoe npaBo), oõbeKTHBHO HeoõxoaHMaa CHCTeMa npaB 
'ícaoBCKa, a t3k>kc KipnaniecKne oõbinan (Tpaannnn) h cnoxKMBniaaca 
npaBonpHMeHHTejibHaa npaKTHKa. 

HeoxHaaHHO BbiacHaeTca, hto ckbo3hoh npn aHajiH3e Kax c|iop- 
MajibHO-onpeaeJieHHbix, TaK h (JiopManbHO-HeonpeaeneHHbix npaBO- 
Bbix CTpyKTyp, cocTaBamoniHX ohtojiothk) KOHCTHTynHOHHoro npaBa, 
HBJineTCH CHHTe3Hpyioinaa, oõbeaHHaiomaa naea — h 3to npoõjieivia 
onpeaeaeHHOCTH h hchocth Bcex OHTOJiornnecKHX eaHHnn. BbWBJie- 
HHe Boan 3aKOHoaaTena, HHTepnpeTapHa 3aKOHa cyaoM, ocoõeHHO b 
cnynaax npHMeHeHHa TaK Ha3biBaeMoro CHCTeMaTHiecKoro MeToaa 
TOJIKOB3HHH, OK33BI BílfOTCH TaKOH aCBTC.IbHOCTbK), KOTOpaH nO.TMMHH- 
eTca npHHiiHny (naee) onpeaeaeHHOCTH npaBa, o neM noííaeT penb b 
caeayioineM pa3aene 3 toh rjiaBbi. 3Ta KaTeropna aojixHa 6biTb pac- 
CMOTpeHa C (]lHJIOCO(J)CKO-npaBOBOH TOHKH 3peHHH, nOSTOMy OHa 
cpaBHHBaeTca c xoporno H3BecTHbiM b ropHcnpyaemiHH npnHnnnoM 
npaBOBOH onpeaeJieHHOCTH, KOTopbiH oõmhho Hcnojib3yeTca aaa xa- 
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paKTepHCTHKH TOJIbKO n03HTHBH0T0 3aKOHa, OflHaKO HOJIXeH HCnOJIb- 
30BaTbCíi npn aHajiH3e Bcex CTpyKTyp npaBa. 

0,1 H HM H3 3JieMeHTOB K)pH,IH'ieCKOrO KOHIiermi aeiíCTBHTC.lbHOCTH 
HBJineTCfl TaK HaibiBaeMan oõbCKTMBHaH ncTHHa, KOTopan aoõbiBaeTcn 
b nponecce ocymecTBJieHHH npaBocyann. 

B CBH3H C 3THM H3JIOJKeHHOe BblLUe HCCJieflOBaHHe OHTOJIOrnneCKOH 
CTpyKTypbi KOHCTHTynnoHHoro npaBa hojdkho jaBepnniTbCH moceojio- 
rnnecKon npoõJieMoíí, a HMeHHO cpaBHeHneM cyiieÕHoro no3HaHnn 
nencTBHTejibHOCTn co CTporo HaynHbiM no3HaHneM. Mojkho BcnoM- 
HHTb KaHTa, KOTOpblH nHCajI O pa3,lH'IHHX MOKiy npC^MCTHblMH C(|)e~ 
paMH npnjiojKeHHn ycnjiníi: a) npaKTnnecKoro pa3yMa n 6) TeopeTnne- 
CKoro pa3yMa. IlepBan c(|)epa — sto npaBOBan peajibHOCTb, b kotopoh 
npiixaiHTCH HMeTb nejio co a|)cpoM «jiojdkhoto». Biopaa — sto eerecT- 
BeHHbie HayKH, KOTopbie no3HaioT «cymee», npnpo.iHoe, oõbCKTHBHoe. 

Ho ecjin ynecTb, mo b oõjiacra npaBa b bmhc Heoiípcpe.icHHbix oh- 
TOjiornnecKHX CTpyKTyp npncyTCTByioT oõbeKTHBHbie 3aKOHOMepHO- 
CTH, to 3to pa3jinneHne yTpannBaeT cboio KaTeropnnHOCTb n CTpo- 
rocTb. EcTecTBeHHoe npaBO — 3 to, no cyrn, to oõbeKTHBHO Heoõxo- 
HHMoe jum cymecTBOBaHHH nejioBenecKoro copnyMa, mo oneHb 
HanOMHHaeT OÕbeKTHBHbie npHHHHHO-CJieUCTBeHHbie 3aBHCHMOCTH B 
ecTecTBeHHbix HayKax. IIosTOMy Ham aHajiH3 3aBepmaeTcn npoõjie- 
MOH n03H3HHH. 

2. Pe(|)epaTHBHbiH oÕ3op pa3jinnHbix (|)HJioco(J)CKO-npaBOBbix koh- 
nennníi, ocymecTBJieHHbin b paMKax tji. 2, no3BOJineT BbicKa3aTb 
npeunojioxeHHe, mo peajibHOCTb npaBa n npaBOBan peajibHOCTb — 
3to He npocTO nrpa cjiob, a pa3jiHHHbie Bir.iMHbi Ha npaBO c ohtojioth- 
necKon tohkh 3peHHH. PeajibHOCTb npaBa fljia mhothx iophctob npo- 
nijioro n HacTonmero — 3to peajibHOCTb nencTByioinero 3aKOHOfla- 
TenbCTBa, a Taicxe npaBOOTHOineHHH, B03HHKaioinnx Mexuy jnoflbMn 
npn npnMeHeHHH stoto laKOHonaTe.ibCTBa. 

ECJIH HCn0JIb30BaTb ,1.1 í-[ VHCHCHMÍI paiHHUbl KOHl[CHTpHMCCKHC JIO- 
rnnecKne Kpyrn, to Kpyr c õójibmnM pajinycoM õyaeT cooTBeTCTBOBaTb 
noHUTHio «npaBOBan peajibHOCTb», a Bxo/nminn b Hero Kpyr c MeHb- 
ihhm pannycoM — noHmnio «peajibHOCTb npaBa». PeajibHOCTb npa¬ 
Ba — 3 to npoKjie Bcero Taxoe cymecTBOBaHne npaBa, Korna oho nojiy- 
laeT BHiTHVK) KjpHnniecKyK) (t)opviy, oõbc kth BiipyeTCH. A. Kay«|)MaH 
nncaji o tom, mo npaBO npnoõpeTaeT no3HTHBHOCTb, nocKOJibKy era- 
hobhtch lopnjiHnecKH TejiecHbiM, ero OHTOJiornnecKan cymHOCTb 
npnoõpeiaeT TaKyio Mepy aKTyajiH3an;nn n KOHKpeTn3an,nn, mo oho 
CT aHOBHTCH K)CTH UMaÕe.lbH bl M 1 . 


1 Cm. tji. 2 HacToameíl KHura. 
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B npaBOBOíí peajibHocm 3apoamaioTCH HOBbie npaBa. OõbeKTHB- 
Hbie 3aKOHOMepHOCTH hx reHe3Hca — sto Toxe nacTb npaBOBon peanb- 
hocth, xoth roBopHTb npH 3TOM o peajibHO cymecTByiomeM npaBe eme 
paHO, nocKOJibKy oho cymecTByeT b n0TeHnnajibH0-B03M0XH0M, 
CBepHyroM bmhc. To, mo othocht k c(|)cpe BecbMa ycjioBHoro noHmmi 
«ecTecTBeHHoe npaBO», s-ibíihctch nacTbio npaBOBon peajibHOCTH. 

Oimoco<f)bi h lopncTbi nonaraioT, no noMHMO peajibHOCTH npaBa b 
BH^e no3HTHBHoro npaBa ecTb eme Hemo HHoe b cíjjepe npaBOBOíí pe- 
ajibHOCTH. Bot noMeviv B. B. Ehõhxhh tbk CKpynyjie3HO ncKaji b CTpyK- 
Type coBpeMeHHoro poccnncxoro npaBa ero «HCTopnnecKnn reHOM», 
onncbiBaji TpammnH, mores 1 . K)pncTbi-Heno3HTHBHCTbi, CKJioHHbie k 
ecTecTBeHHO-npaBOBbiM KOHpennnHM, õojiee OTKpbiTbi n BocnpnnM- 
HHBbi k ycBoeHnio couHOJiornnecKHX, SKOHOMnnecKnx, 3TnnecKnx 
KOHpennnn. 

KoHCTHTynnoHHoe npaBO b ero coBpeMeHHOM BH^e oneBnaHO oc- 
HOBbiBaeTcn Ha ecTecTBeHHO-npaBOBOíí KOHLtenpHH, KOTopan co^ep- 
xht CKpbiTbie noTeHpnn, BajKHbie HMnyjibCbi mm pa3BHTHH peanbHO- 
cth npaBa Ha ocHOBe «npn3HaHHH» hobhx npaB (ct. 2, 55 KoHCTmy- 
HHH PO). HMeHHO nOSTOMy CTOHT OÕpaTHTb BHHMaHHe He TOJIbKO Ha 
oõrnyio KapTHHy OHTOJiorHH npaBa, ho h Ha to, mo HaxoflHTca «b Te- 
hh» b cijrepe npaBOBOH peajibHOCTH — Ha npnHnnnbi eciecTBeHHoro 
npaBa, t. e. nonbiT&Thca HaiÍTH ero Medo b OHTOJioranecKOH CTpyKTy- 
pe npaBa. 

OcHOBHoir onno3HpHen b npaBOBOM Mnpe HBjmeTcn pa3jiHneHne 
3aKOHa n npaBa, b kotopom norarae npaBa OTpaxaeT Harranne oõbck- 
THBHblX 3aKOHOMepHOCTeít B yCTpOHCTBe COnnaJIbHOÍÍ XCH3HH. 3to mo- 
ryr õbrib õnojiornnecKne, 3KOHOMH>iecKne n .apynie 3aKOHOMepHocm, 
KOTopbie ynHTbiBaioTcn b npaBe, ho He nyreM hx 3epKajibHoro OTpaxe- 
HH5i, a onocpe^oBaHHO. Oipaxan oõbeKTHBHO CKJiaabmaiomHecn b co- 
nnyMe nopmiKH, npaBO HMeeT cboh oõbeKTHBHbie 3aKOHOMepHocm, 
KOTopbie nejioBeK flOJiaceH no3HaTb. CoõcTBeHHO, caMO noHHTHe npa¬ 
Ba, KOTopoe HBjmeTcn caMOCTomejibHbiM, Haps-my c noHmneM 33koh n 
BbipaxaeT b KOHneHTpnpoBaHHOM BH^e 3tot OHTOJiornnecKHH 4>aKT. 
ripaBO HBjmeTCH pe3yjibTaTOM no3Hamm oõbCKTHBHbix noTpeÕHOCTen 
nejioBenecKoro oõmecTBa, pe3yjibTaTOM nejioBenecKoro pa3yMa. Ta- 
KHM 0Õpa30M, BbipHCOBbIBaiOTCH JlBã (JraKTOpa, OÕyCJIOBJIHBaiOmHe 
pa3BHTHe npaBa — oõbeKTHBHbm n cyõbeKTHBHbin, npmievi BomencT- 
BHe 3thx (|)aKTopoB Ha npaBO b npocTpaHCTBe n BpeMeHH He HBjmeTcn 
BeJIHHHHOH IIOCTOiTHHOH. Ha nepBbffl B3Tjmfl KcDKCTCH, mo pojib cy6b- 
eKTHBHoro (J)aKTopa b co3flaHHH npaBa HeH3MepnMO õojmine, mo npa- 


1 Cm.: Euôuxuh B. B. Yica3. com. 
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Bo BBepeHO ycMOTpeHHio Jiionen, hto sto nponyKT nejioBenecKoro pa- 
3yMa. 

Ka3ajiocb 6bi, npaBO He nojpniHeHO CTporHM npHHHHHO-cjieacT- 
BeHHblM 3aBHCHMOCTHM, KOTOpbie BblHBJIflIOT 3MnHpHHeCKHe HayKH, 
HanpHMep (J)H3HKa, ÕHOJIOTHH, 3KOHOMHKa, nCHXOJIOTHH, OHO OCHO- 
BbiBacTca Ha pa3yMe HejioBeiea h nojiynaeMbix c ero noMomtK) hchho- 
CTflx. M. KaHT pa3BHji KOHuenHHK) pauHOHajibHoro eciecTBeHHoro 
npaBa, oÕHapyxHB Heicne anpHopHbie npHHHHnbi, KOTOpbie gojuKHbi 
6biTb nojioxeHbi b ocHOBy 3aieo h ojuitcji bct Ba. 3aKOH He Bcerjaa hbjiíi- 
eTCM aKTOM h ay wh oro no3HaHHH, 3awacTyio sto npocTO aicr nojiHTHwe- 
CKoro BOJieH3bHBJieHHH. riosTOMy b noHCKax npaBa KaHT npeajiaraji 
He H3ynaTb fleítcTByioLUHe 3aKOHbi, a oõpaTHTbcw k noMomn npaKTH- 
wecKoro pa3yMa, KOTopbiíí h cnocoõeH BbiHBHTb KaTeropnwecKHe hm- 
nepaTHBbi jijih bchkoto 3aKOHOflaTejifl. B pe3yjibTaTe ecTecTBeHHoe 
npaBO b noHHMaHHH Kama npeBpaTHJiocb b coBOKynHOCTb anpnop- 
Hbix npaBOBbix npHHiiHnoB, HMeiomHX npexjie Bcero MopajibHoe 3Ha- 
weHne. B KOHiaenuHH Kamra oõbeicTHBHbie 3aKOHOMepHOCTH peajib- 
hoíí *H3HH yiHJiH b TeHb, npaBO npeBpaTHJiocb b HBJieHHe cyryõo 
cyõbeKTHBHoe. 

Ha caMOM /iene npaBO Bcema oõbeKTHBHO-cyõbeKTHBHO, HBycoc- 
TaBHO. B npouecce ero no3HaHHH 3 to jiByejiHHCTBO HeoõxoflHMO ywn- 
TbiBaTb, a He npoTHBonocTaBJUiTb no3HTHBHoe npaBO ecTecTBeHHOMy, 
anpnopHbie npaBOBbie npHHHHnbi oõbeKTHBHbiM 3aKOHOMepHOCTHM 
OÕmeCTBeHHOH JKH3HH. 

O^HHM H3 CaMbIX BaXHbIX flJIH OHTOJIOTHH npaBa Ha npOTHXeHHH 
CTOJieTHÍi 6bui Bonpoc: hb-Ihctch jih coõctbchho npaBOM ecTecTBeHHoe 
npaBO, BxoflHT jih OHO b OHTOJiorHwecKyio CTpyKTypy npaBa? 
A. Jl. 3 ojikhh nonycKaeT bojmojkhoctb npn3HaHHM He tojibko oõmeii 
OHTOJIOTHH npaBa, Ho h «cneipnjiHHecKOH ecTecTBeHHO-npaBOBOH oh- 
tojiothh» 1 , KOTopau HMeeT MecTO b Tex cjiywanx, Korga b onncaHHH 
npocTpaHCTBa npaBa oõpamaioTca k HeKoeMy «ecTecTBy», b toh hjih 
hhoh (|)op\ie npenaiHOCHMoviy b KawecTBe o6.ia.aaK) mero ocoõbim aB- 
TOpHTeTOM B 3TOM MHpe. üpH 3TOM nOJI eCTeCTBeHHbIM npaBOM nOHH- 
MaioTca HB.aeHHH coBepmeHHO HcojiHOJHaTHbie b KaTeropnajibHOM ot- 
HOHieHHH, nOCKOJIbKy HMeiOT MecTO MHOTOBeKOBbie HaCJIOeHHH CMbl- 
cjioBbix njiacTOB: ojiho noHHMaHne cjioxHjiocb b aHTHHHbiií nepHog 
(pa3yMHoe ycTponcTBO KOCMoea, b kotopom Bce nacTH corjiacoBaHbi 
Jipyr c npyroM h jkhiívt no oõlhmm ecTecTBeHHbiM 3aKOHaM), ppyroe — 
b nepnoji CpejiHeBeKOBbn (õoxecTBeHHoe ecTecTBeHHoe npaBO y Oo- 
Mbi Akbhhckoto), TpeTbe — b HoBoe BpeMH (coBOKynHOCTb npHpoxc- 


1 3 ojikuhA. JI. <t>HJioco(j)HH npaBa. M., 2012. C. 89. 
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aeHHbix npaB nejioBeKa nnioc pa3Horo pona hhtyhiihh no noBony 
cnpaBe/uiHBOCTH) 1 . Ho He3aBHCHMO ot Tnna 3thx Tpex pa3Hbix Kyjib- 
Typ Hejib3H He npn3HaTb, hto OHTOJiomnecKHH CTaTyc ecTecTBeHHoro 
npaBa nocTOHHHO oneHb bmcok, a nosTOMy, paccMaTpnBan npoõJieMbi 
OHTOJiornn npaBa, c sthm oõcTOHTC.abCTBOM hcbobmojkho He ciHTaTb- 
ca. Hejib3H paccMaTpuBaTb 3Ty cncTeMy lopHannecKnx B3TJia,noB KaK 
HeKyio cjiynanHOCTb hjih HneajiHCTiniecKoe yBJieaeHHe, CBoero pona 
^eTCKVK) 6ojie3Hb 'iciioBciecTBa. 

Ha npoTHxeHHH TbicaaejieTHH aejioBeaecTBO, paccMaTpHBaa npaBO 
c OHTOJiorHnecKoit tohkh 3peHHa, oÕHapyxnjio b hcm nBe oõJiacTH, 
hjih jjBa npocTpaHCTBa — BepxHee h hmjkhcg. Bhmbv HaxojiHTca no3H- 
THBHoe npaBO, KOTopoe He paccMaTpHBaeTca KaK «HCTHHHoe» npaBO. 
Ha 3Ty pojib npcTCH,ay’K)T HopMbi, Haxonamneca b bbicokhx, «pa3pa- 
JKCHHBIX» CJIOaX npaBOBOÍÍ «aTMOC(|)Cpb[», HMeHHO TaM OÕHTaeT HeKOe 
H/ieajibHoe npaBO, no noBogy KOToporo õecKOHeaHO cnopar a npaBO 
jih 3to? Maea ecTecTBeHHoro npaBa ocTaeTca õeccMepTHOH, KaK 6ec- 
CMepTHa Bepa aejioBeKa b Jiyamee õyaymee. 3to Bepa b to, hto *H3- 
HeHHbie OTHOmeHHH 6a3HpyiOTCH Ha KaKOM-TO BbICineM KjpHflHHeCKOM 
HJIH 3THHCCKOM Hanajie, KOTopoe H JJOJDKHO 6bITb STaJIOHOM npn KOH- 
CTpynpoBaHHH no3HTHBHoro npaBa. Bca cjiojkhoctb b tom, hto 06 
3TOÍÍ «H3MepHTejibHoíí pyjieTKe» MHorne nHmyr, MenraioT, ho, [<a>KCT- 
ca, hhkto eme He nepxaji ee b cbohx pyKax, xoth nonbiTKH TaKoro 
«HHCTpyMeHTajibHoro» iipiiMCHeHHH ecTecTBeHHoro npaBa lopncTaMH 
npejinpHHHMajiHCb. H nepBbie TaKoro pona nonbiTKH mojkho CBHiaTb c 
HoBbiM BpeMeHeM, Korjia lopncTbi co3jiajiH ochobh papHOHajibHoro 
noHHMaHHH ecTecTBeHHoro npaBa. AKCHOMa T. rponna raacHJia: jno- 
jxa no CBoeíi npupone aBjiaiOTca CBOõojiHbiMn h iiostomv CTpeMHTca k 
CBOõojjHbiM OTHomeHiwM c ce6e noaoÕHbiMH. Ochobhoh npnHnnn 
ecTecTBeHHoro npaBa, t3khm o6pa30M, coctoht b cnoKOHHoií h cbo- 
ÕOJIHOH COBMeCTHOH JKH3HH JHOfleH MeJKJiy C060ÍÍ. JllOJIH JIOCTaTOHHO 
pa3yMHbI, HTOÕbl C03JiaTb npaBOBOÍÍ nOpajIOK H3 OÕbeKTHBHblX 3aKO- 
HOMepHOCTeíí COBMeCTHOÍÍ >K H3HeneIITC.I bHOCTH. 

TaKHM ecTecTBeHHbiM ocHOBaHneM no3HTHBHoro npaBa HBjiaeTca 
11,1c h (JiopMajibHOH cnpaBeflJiHBOCTH, KOTopyio b XX b. pa3pa6aTbiBaji 
aKaneMHK B. C. HepcecaHU. EcTecTBeHHoe npaBO y HHaMMjiepa — 
3to ocoõeHHbiM o6pa30M nocTpoeHHoe no3HTiiBHoe npaBO, k koto- 
poMy OTHOCHTca npaBOBbie nojioxeHHa, oõJianaioniHe (JaopMajibHbiM 
CBOHCTBOM cnpaBefljiHBOCTH. 3thm KanecTBOM oõJiajiaioT npaBOBbie 
HopMbi, ycjioBHoe co.aepjKaHne KOTopbix cooTBeTCTByeT connajibHOMy 
Hneajiy, yBHjieHHOMy UlTaMMJiepoM b Hjiee aejioBeaecKoro o6in,e- 


1 Cm.: 3oâkuh A. JI. YKa3. coh. C. 90. 
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hhs 1 , cnocoÕHoro nopoxyaaTb lopHflHnecKHe HopMbi iiomhmo rocy- 
flapcTBeHHoro BOJieHHH. 3 to H^en o couHajibHOM bojichhh «CBM3aH- 
HblX OÕmHMH IICJ1HMI1 JIHU». O Ha BbipaJKaeTCH He TOJIbKO B npaBe, HO 
H b MopajiH, oõbiMaax, oõbiKHOBeHHíix. Ot npyrax bhhob coipiajibHO- 
ro BOJieHHH npaBO omwiaeTCH np hhvm iiTe ji b h bivi xapaKTepoM, o^Ha- 
Ko BOBce He o6fl3aTejibHO, htoõbi lopH^HHecKHe HopMbi ydaHaBJiH- 
BanHCb TOJibKO rocyaapcTBOM. 

Kax ca m oc tom Te ji b h y kí o htoji o i h i i ec k y ki emiHHny. no IÜTaMMJie- 
py, mojkho paccMaTpHBaTb npHHU,Hnbi cnpaBeflJiHBoro (ecTecTBeHHO- 
ro) npaBa, KOTopbie, c ero tohkh ipcHiiH, He hbjimhcb oõmeoÕMnaTejib- 
HbiMH npaBOBbiMH nojioxeHHMMH, npeacTaBJHHOT co6oh «MeTOflHne- 
CKHe nnpeKTHBbi». Hmh Hago nojib30BaTbcn BbiÕHpaa Mexcuy 
pa3JIHHHbIMH BapHaHTaMH K) p H ,T H 1 [ e C KIIX HOpM. Cp CM II 3THX npilHUH- 
noB cjienyeT Bbuiejiinb ,a;Ba ochobhmx: 1) npnHHHn yBaxeHHH (coflep- 
XaHHM OflHOTO «BO.ieHHM» He MOJKCT 3aBHCeTb OT npoH3BOJia apyroro, 
jiioõbie iie.ui orpaHiiMCHbi jihhhoctbio npyroro 'icjioBCKa); 2) iipiiHimn 
yiaCTHM (K)pit,IIl>ieCKIl CBHJÍlHHOe JIHIIO He MOJKeT ÕbITb npOH3BOJIbHO 
HCKJHOHaeMO H3 OÕUieHHH, HH OflHO JIHHO He MOXeT ÕbITb CyÕbeKTOM 
HCKJHOHHTeJIbHO lOpH^HHeCKHX OÕH3aHHOCTeH). TaKOe IipenCTaB.ICHHe 
oõorainaeT noHHMaHHe ecTecTBeHHoro npaBa b ero othoiüchhmx c no- 
3HTHBHMM. BblXOJIHT, MTO npaBO He MOJKeT 6bITb HHK3KHM HHbIM, K3K 
no3HTHBHbiM, Ho nocjienHee He MoxeT coaepxaTejibHO coctohtb tojib- 
ko H3 npoH3BOJibHbix bcjichhíí — npiiKa3, coflepxaniHHCH b lopH^HHe- 
CKOH HOpMe, MOJOKCH HaXOZIIITbCM B CHCTeMe KOOp.TIIHaT MHpa neJIOBe- 
'iccKiix neHHOCTCii h npexue Bcero STHnecKnx. OiejioBaTCJibHO, ohto- 
jiorHHecKan KapTHHa npaBa npnoõpeTaeT HOBbie KpacKH h OTTeHKH. 
rio3HTHBHoe npaBO He MoxeT cymecTBOBaTb BHe hckhx HeHHOCTeíí, 
hbjimkiuihxch sjieMeHTOM npaBa, npH3BaHHbix .TonoMHiiTb ero o6pa3. 

H. H. AneKceeB He cnuTaji, hto ecTecTBeHHoe npaBO MBjnieTcn na- 
CTbio «MHpa npaBa» 2 . A bot C. JI. OpaHK noa ecTecTBeHHbiM npaBOM 
noHHMaji «OHTOJiomnecKH yKopeHeHHbie HopMHpyioinHe Hanajia mh- 
poBoro õhthh» 3 . KaK cnHTaji OpaHK, 3to ecTecTBeHHoe npaBO no ca- 
MOMy CBoeMy cymecTBy HeH3MeHHO h He3bi6jieMO. JIktth Moryr yKJio- 
HMTbcn ot Hero, HapymaTb ero, ho hhioiom nejioBenecKan iiHCTaHmiM 
He TOJibKO He BnpaBe, ho h (|)aKTH>iecKH He b CHJiax OTMeHHTb hjih H3- 
MeHHTb ero. Ilpn 3tom Hago HMeTb b BHgy, hto ecTecTBeHHoe npaBO 
He coBnagaeT c KaKoíí-JiHÕo coBOKynHOCTbio KOHKpeTHbix HopM, KaK 
3to npe.icTaB.iM.iH ce6e b XVII—XVTII bb. He cymecTByeT, 6e3ycjioB- 


1 Cm.: 3oakuh A. JI. YKa3. coa. C. 93. 

2 Cm. rji. 2 HacToameíi KHHra. 

3 Cm.: @pciHK C. JI. Cbct bo TbMe. HejwÕHHCK, 2011. C. 190. 
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HO, HeH3MeHHbIX H He3bl6jieMbIX KOHKpeTHbIX HOpM — He TOJIbKO B 
nojioxHTejibHOM npaBe, hohb oõbraaax h HpaBax, b H3BecTHbix npe- 
flejiax aa>Ke b oõJiacTH MopajiH. HeT tomho onpeaejieHHoro Ha Bce iseKa 
H npH BCHKHX yCJIOBHHX 06H3aTeJIbH0T0 H He3bl6jieMOrO KOHKpeTHOrO 
nopaaKa 'lejioisciecKOH >khíhh. He cymecTByeT HHKaxoH «ecTecTBeH- 
HOH», He3bl6jieMOH (|)OpMbI npaBJieHHH, (J)OpMbI OpraHH3aU,HH X03HH- 
CTBa H He3bl6jieMO HeH3MeHHOH, eflHHCTBeHHO npaBHJIbHOÍÍ (J)OpMbI 
ÕpaHHOÍÍ H CeMeHHOÍÍ XH3HH. To, HTO OpaHK Ha3bIBaJI «edecTBeH- 
HbiM npaBOM», HBJiajiocb Jinmb KOMnjieKCOM hckhx oõmnx HgeajibHbix 
pyKOBO/IHIIIHX Hanajl, B 3aBHCHMOCTH OT 3MnHpi['ICCKHX yCJIOBHH Mec- 
Ta h BpeMeHH HeoõxoflHMO HMeiomHX BecbMa MHoroo6pa3Hoe koh- 
KpeTHoe BonaomcHHe b peajibHOM nojioxHTejibHOM npaBe, b ynpoKne- 
hh ax, HpaBax h 6biTe. B cocTaBe nopnaKa nejioBenecKOH >kmbhm mo>k- 
ho yjioBHTb jmmb HeMHorne oõmne HHCTHTyTbi h (|)opMbi, KOTopbie 
HMeHHO b CBoeM oõnieM cymecTBe He OTMeHHMbi h HMMaHeHTHO eMy 
npHcymH npn Bcen h jmchmhbocth hx KOHKpeTHoro concp>KaHHH. 

no MHeHHK) OpaHKa, oõiiihh CMbieji «ecTecTBeHHoro npaBa» 3a- 
KjnonaeTcn b tom, mto oho yrBepacflaeT hckhíí npn aaHHbix KOHKpeTHbix 
ycjioBHax MaKCHMajibHO pa3yMHbrà n cnpaBeaJiHBbra nopimoK, coot- 
BeTCTByromníí cymecTBy nenoBexa. Mepnjio pa3yMHOCTH nopuaica — 
TO, HTO HM OÕeCneHHBaeTCH (JjyHKUHOHHpOBaHHe CHCTeMbI KOJDieKTHB- 
HOH, OÕLHCCTBCHHOH XKH3HH C MHHHMajIbHbIM TpeHHeM, T. e. (|)VHKUHO- 
HHpoBaHHe, npn iiaHHbix ycjioBHHX Hanõojiee ÕJiaronpHHTHoe zuia 
coxpaHeHHH h pa3BHTHH HejioBenecKOH xh3hh. Pa3yMHOCTb nopa,HKa 
onpeaejiaeTca, apyrHMH cjioBaMH, TeM, hto oh b MaKCHMajibHOH Mepe 
õjiaronpHHTCTByeT ocymecTBJieHHio H^eajibHbix, Bbicnrax Hanaji nejio- 
BenecKoro õhthíi b ycjioBHHX, BbiTeKaiomHX H3 HecoBepmeHHoro 
cocTOHHHH MHpa. CnpaBeaJiHBOCTb *e nopflflKa coctoht b npHHunne 
suum cuique, t. e. b tom, hto hm oõecnenuBaioTCH «ecTecTBeHHbie npa¬ 
Ba» KaxcaoH nejioBenecKOH jihhhocth, a HMeHHO Te ee noTpeÕHOCTH h 
npHTH3aHHfl, KOTopbie BMTeKaioT H3 ee npnpo^bi kbk TBapHoro hochtc- 
jia o6pa3a Boxchh. 3to 3HanHT cjieayiomee: npaBa KaxcaoH nejioBene- 
CKOH JIHHHOCTH ^OJIXHbl ÕbITb OnpefleJieHbl T3K, HTOÕbl OHH He yMaJIÍUIH 
npaB apyrnx JiiofleH h htoõh hmh He Hapymajiocb ocHOBHoe ycjioBHe 
nejioBenecKoro 6 hthh — cojin/iapHoe coBMecTHoe cymecTBOBaHHe b 
oõmecTBeHHOM coK)3e, t. e. HTOõbi õbuiH yTBepacneHbi MaKCHManbHoe 
paBHOBecHe h MaKCHMajibHaa corjiacoBaHHOCTb Mexcay CBOõo^HbiMH 
CyÕbeKTHBHbIMH CHJiaMH Bcex. 

Hanajio cnpaBefljiHBOCTH ecTb 3THnecKoe BbipaxeHHe paBHOBecHH 
H TapMOHHH MHpOBOTO ÕblTHM K3K CHCTeMbI CBOÕOflHblX (h CBOÕO.THO 
CBH3aHHbIX MOKny C060ÍÍ) JIHHHblX CyiHCCTB, OCymeCTBJIHeMOTO B yc- 
jioBHHX HecoBepmeHHoro 3eMHoro õhthh. /IpymMH cnoBaMH, cyme- 
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ctbo hjth ochobhoh CMbicji ecTecTBeHHoro npaBa, comacHO Opamcy, 
coctoht b bo3mo*ho HaHJiynmeM corjiacoBaHHH Hanan CBOõojibi h 
COJIHH apHOCTH — B \TBCp>KJieHHH nOpflflKa, lipil KOTOpOM HHHHBHHy- 
ajibHaa CBOõona He iiuia 6 bi b ymepõ hcoõxojihmoh cojmjiapHOCTH 
(hJIH OÕIIIHM yCJIOBHHM COBMeCTHOH JKH3HH JIIOfleH) H COJIHflapHOCTb 
hjih oõinau ynopHnoMCHHOCTb He ocymecTBjiHJiacb 6 bi 3a cmct nojtaB- 
jieHHH HHHHBHflyajibHOH cBoõoabi. To h apyroe — õjnojieHHe nejioBe- 
necKoíi CBo 6 oabi h corjiacoBaHHOcm hjih cojiHjiapHOCTH cobmcctho- 
ro 6 biTHH jHOfleíí onpeaeaeHO cipeMJieHHeM tbk HopMHpoBaTb jkh3hb, 
HTOÕbl BHeiHHHe yCJIOBHH JKM3HH, OnpCJiejIHeMbie 3aKOHOM, B MaKCH- 
MajibHoíí B03M0XH0H Mepe HamjiH ce 6 e neíicTBeHHoe BbipaxeHHe h 
npOHBHJIH VBajKCHHe K CBHTOCTH HeJIOBeieCKOH JIHHHOCTH H JHOÕOBb K 
ÕJiHXHeMy. 

Ha B3rjinn aBTopa, ojihoh H3 HepeajiH30BaHHbix B03M0XH0CTeH 
npn HccjiejioBaHHH ecTecTBeHHoro npaBa c nonim-tM oHTOJioraH npaBa 
HBJIHeTCH HeBHHMaHHe K TaKHM (jlHJIOCO(J)CKHM yHHBepCaJIHHM, K3K 
cnop (kohcJwihkt) h corjiacne (KOMnpoMHce). McTopiniecKit ojihoh H3 
caMbix nepBbix lopnjiHHecKHX Hfleíi 6 buia Hjien npaBa coõctbchhocth , 
ojiHaKO (|)hjioco(J)H5i npaBa He oõpamajia BHHMaHHH Ha to, hto b ocho- 
Be 3 toh HjjeH jieacHT (JmjiocoiJiHfl corjiacHH. CoõcTBeHHOCTb xax chc- 
TeMa OTHomeHHH b nejioBenecKOM copHyMe B03HHKJia b pe3yjibTaTe 
Toro, hto nejioBenecTBO CTOJiKHyjiocb c ([íchomchom necjiHHHTa, koto- 
pbiíi nopo)Kjiaji cnopbi 06 oxothhhbhx yrojibHX, o acH3HeHHOM npo- 
CTpaHCTBe 1 . 3 th KOHcfjJiHKTbi npencTaBJiHJiH C 060 ÍÍ peajibHyio yrpo3y 
jijiíi nonyjiHiiHH 'le.ioBCKa. CaMa XH3Hb noKa3ajia, hto aHTHTe30íí ot- 
CyTCTBHH HJieH COÕCTBeHHOCTH HBJHieTCH BeHHblH 6 oíí, BOÍÍHa BCeX 
npoTHB Bcex (bellum o mn ium contra omnes). 

Pycco b KHHre «npoHcxoxneHHe HepaBeHCTBa Mexjiy 
jiiojibMH» nHcaji o tom, hto ecjiH 6bi He 6biJio nejioBenecKOH Hecnpa- 
BejuiHBOCTH, 3a'ie\i Hy>KHa 6buia õbi KipiicnpyneHHHH? üpaBO bo3hhk- 
jio, K3K TOJibKO Hcne3JiH CBOõojia nenoBexa h paBeHCTBO, xax TOJibKO 
ojiHH mgjiobck nonyBCTBOBaji Hyxjiy b apyroxi. Korjia oÕHapyaauiocb, 
hto ojiHOMy BbirojiHO HMeTb npHnacoB Ha jiByx, paBeHCTBO Hcne3Jio, 
yCTaHOBHJiaCb COÕCTBeHHOCTb, Tpyjl CTajI HeOÕXOflHMOCTbK). Pa3MHO- 
/KCHMC JIIOJieH npHBejIO K HHTeHCHBHOMy (ceJIbCKOMy) X03HHCTBy, no- 
cjiejiHee — k coõctbchhocth, a coõcTBeHHOCTb HBHJiacb nepBbiM hc- 
TOHHHKOM HepaBeHCTBa, nOTOMy HTO C 3TOTO MOMeHTa ydaHOBHJIOCb 
pa3JiHHHe MOKjiy õoraTbiMH h õemibiMH». H jiajiee: «nepBbrà, koto- 
pbifí oropojiHJi CBoii ynacTOK h OCMCJTMJ1CH cKa3aTb: 3to Moe, h Hameji 

1 Cm.: Mammeu Y., Cyxanoe E. A. OcHOBHwe nojioxeHHH npaBa coõcTBeHHOCTH. 
M., 1999; PyccKaa (JffljiocoiJfflH coõcTBeHHOCTH. CÜ6., 1993. 
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jnoaeíí flocTaTOHHO HaHBHbix, HTo6bi noBepHTb eMy, 6 biji hcthhhhm 
ocHOBaTeneM rpaxaaHCKoro oõmecTBa». 

MTaK, BOT OHO npOTHBOpCMHC — COÕCTBCHHOCTb B03HHKJia TO- 
ro, HTo6bi He 6buio kohc[)jihktob, khk nopoxaeHne eciecTBeHHoro 
npaBa, ho b pe3yjibTaie Toro, hto nouBHJiacb coõcTBeHHOCTb, noH- 
BHJIHCb KOH(J)JIHKTbI MeXfly ÕeaHbIMH H ÕOTaTblMH. H 3Ta H3BeHHaa 
npoTHBopenHBOCTb coõcTBeHHOCTH aeaaeT ee oneHb 3araaonHon, hh- 
TepecHOH. BHyTpeHHíM npoTHBopenHBOCTb coõctbchhocth He cjiy- 
m a ii h o npHBejia k TOMy, mto oHa KaK naea imoctoh h ho cnocoõcTBOBajia 
pa3BHTHK) KípiiaiHICCKHX HHCTHTyTOB. HiaK, COÕCTBCHHOCTb B KaMeCT- 
Be HHCTHTyra hb.ihctch (jiopvioM corjiacnH, t. e. BbixoaoM H3 cmyapHH 
KOHíjjJiHKTa, nopoxaaeMoro ae<J)HiiHTOM. CorjiacHe (KOMnpoMHce) 
aJin npaBOBoit peajibHOCTH — TaKaa ace yHHBepcajibHaH KaTeropnn, 
K3K h KaTeropHH cnopa. Fio cym, Bce npocTpaHCTBO npaBa moxho pe- 
aypHpoBaTb ao 3THX yHHBepcajiHÍí: CHTyannn cnopa (KomJuiHKTa) n 
CHTyauHH corjiacHa (KOMnpoMHeca). Ilpn xejiaHiin 3Ty npeaejibHO 
OK3TVK) O HTOJ1 O TH l iec Ky K) MH(t)OpMaHMK) O npaBOBOM MHpe MO)KHO BO- 
o6me CBepHyrb b neTbipe CHMBOJia: C(K) — C(K). 

Ha nepBbiíí B3rjiaa coiaaeTCH Biiaii moctb. mto b npocTpaHCTBe npa¬ 
Ba caMoíí Ba)KHon OHTOJiorHHecKOH eanHHnen HBJineTcn KaTeropna 
3aKOHa. Ho Ha caMOM aeJie nepBHHHon KaTeropnen b Mnpe npaBa hb- 
jnieTCH cnop. HopMbi no3MTHBHoro npaBa MoaceT n He õbiTb b cnjiy 
npoõejibHOCTH 3aKOHa jihõo 33KOH MoxeT coaepxaTb B3anMoncKjno- 
naiomne lopnannecKHe HopMbi. Ho b cjiynae B03HHKH0BeHHfl cnopa 
Hejib3H OTKa3aTb b npaBocyann, cocjiaBmncb Ha npoõejibHOCTb, npo- 
THBopennBOCTb wm HeacHOCTb 3aKOHa. Cnop Bce paBHO noaJiexHT 
paCCMOTpeHHIO — H 3TO OÕIHMH IIpMHLIHIT npaBa, 3a(J)HKC!ipOBaHHbIM B 
UlBeniiapcKOM rpaxaaHCKOM YjioxeHnn. He cjiynanHO O. 3pjinx 
CHHTaa, mto npaBOBaa HopMa b hcxo/ihoü (|)op\ie, MMeHyeviaH hm npa- 
BOBbiM npeaao/KCHiieM, hbjthctch cyaeÕHbiM pemeHneM 1 . 

CmyaiiHfl cnopa aeMOHCTpnpycT BOBJiene h HOCTb neaoBena b npo- 
necc npaBooõpaaoBaHMH, 3 to cocraBHaH nacTb >KH3HCHHoro onbiTa ne- 
aoBena, KOTopan laneMaTaeBaeTCH b ero npaBOBOM co3HaHHH n b stom 
laneMaTaeHHOM bmhc t3k>kc hbjihctch MacTbto npaBOBOíí peajibHOCTH. 
Bojiee Toro, 6opb6a 3a cboh npaBa b cmyannn cnopa — 3 to, noxajiyn, 
caMaa BaxHan nacTb npaBOBOíí peajibHOCTH. OnbiT neaoBena no nc- 
nojib30BaHHK) KOHCTHTypnoHHbix npaB — 3 to Toxe nacTb npaBOBOíí 
peajibHOCTH. npnoõpeTeHne Tanoro onbiTa MoxeT ycKopuTbCH an6o 
3aMopaxHBaTbcn rocyaapcTBOM, n 3 to aBe B03M0XHbie KOHCTHTyiin- 
OHHbie npaKTHKn, cocTaBjnnomne caMy cyrb KOHCTHTynHOH hoh nojin- 


1 Cm.: dpjiux O. CoiiHOJiorHH npaBa. C. 584 . 
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thkh, npoBO/iHMOH rocyaapcTBOM. OnbiT .ac mo k paTn >i ec ko ro noiseae- 
hhh rpaxaaH õyacT npnoõpcTaTBCH, ecan 6yayT npoBOHHTbCH cboõoh- 
Hbie BblÕOpbl, H 3TO IIe pç neKTHBHÍ1H npaKTHKa. 

Bo3MO/KHa h k()h ccp b a thBh a h npaKTHKa, Koraa rocyaapcTBO caep- 
XHBaeT npoBeaeHHe cboõohhmx BbiõopoB, npeanoaaraH (h He 6e3 oc- 
HOBaHHH), hto TaKHe Bbiõopbi b HeKOTopbix perHOHax npHBeayr k pe- 
3yabTaTaM, npHMO npoTHBonoaoxHbiM peHHOCTHM KOHCTHTypHOHa- 
aH3Ma. Ü3 rpenecKoro H3biKa b pyccKHÍí nonaan caoBa He ToabKO 
«aeMOKpaTHH», HO H «XaOC». ri03T0My H KOHCepBaTHBHaa KOHCTHTy- 
HHOHHaa noaHTHKa He Bccraa OBHanacT H3MeHy mhchm KOHCTHTyuHO- 
H3JIH3Ma. KaK eaMO KOHCTHTypHOHHO-npaBOBOe C03HaHHe, T3K H CKO- 
pocTb nepeMeH b HeM, ycnopneMan hmh, HaoõopoT, caepacHBaeMaa 
TOH HaH HHOH KOHCTHTyUHOHHOH nOHHTHKOH TOCyaapCTBa, — BCe 3TO 
(JjeHOMeHbl KOHCTHTyHHOHHO-npaBOBOH peaJIbHOCTH. 

KaTeropHH cnopa — coraacHH hbhhiotch ochobhhmh ymiBepca- 
jiMMH OHToaoraH npaBa. 

AKaaeMHK B. C. CienHH paccMaTpnBaeT KaTeropnio «coraacne» 
KaK oaHy H3 yHHBepcajiHÍí KyabTypw neaoBenecTBa, a M. T. Ajihcb ot- 
Kpbia HOBoe HanpaBaeHHe nccaeaoBaHHH b conHaabHoíí (J)Haoco- 
c[)hh — oõmyio TeopHio coraacnH 1 . PyccKan ([)Haoco({)na npaBa Tpaan- 
Uhohho 3aHH\iaeTCH pa3pa6oTKofí npoõacM cora ac na (KOMnpoMncca). 
KaK OTMeTHa A. C. HmeHKO, raaBHbiMH npHHpnnaMH (J)Mnoco<|)CKOH 
cncTeMbi B. C. CoaoBbeBa 6bian paBHOBecne h rapMOHHH 2 . flaa Co- 
aoBbeBa coraacHO ero paõoTe «OnpaBaaHHe aoõpa» raaBHOH OKa3a- 
aacb «CHHTeTHnecKaa iiaca paimoBcciiH», BbipaxaiomaH cavivio cyme- 
CTBeHHyio ocoõeHHOCTb npaBa. Oh CHHTan, hto «npaBO ecTb HCTopn- 
necKH noaBHXHoe onpeaeaeHHe npnHyaHTeabHoro paBHOBecHH aeyx 
HpaBCTBeHHbix HHTepecoB — miHHon cboõohbi h oõinero 6aara» 3 . 

CoaoBbCB noaaraa: aaa toto mto6bi 6opb6a jihhhoto h oõmecTBCH- 
Horo Hanaa h CTajiKHBaromHxcn HHTepecoB Moraa 6biTb npniviHpeHa, 
HeoõxoaHMO npeaBapHTeabHoe hx npHMHpeHne b hhhhom co3HaHnn 
HHaHBHaa CBOÕOaHbIM 3KTOM CaMOOTpaHHHeHHH, aOÕpOBOHbHblM 
npH3H3HHeM HHTepeca apyrnx anu. 3 to orpaHrnicHrie cBoero Hnrepe- 
ca MoxceT npoH30HTH He bo hmh toto xce HHTepeca, a bo hmh aoara. 

Fio MHeHHio HmeHKO, ocHOBHaH HaeH B033peHHÍí CoaoBbeBa Ha 
npaBO HaxoaHTCH b noaHOM cootbctctbhh h rapMOHHH c ero o6mc(|)H- 
JIOCOíjjCKOH no3Hn,HeH. 

1 Cm.: Anuee M. F ComacHe. CoiiHajibHO-(J)HJioco(|)CKHH aHamo. M., 2001. 

2 Cm.: flmeHKoA. C. OhjioccxJmm npaBa CojioBbeBa. C1~I6., 1999. 

3 CoAoebee B. C. 3aMenaHHfl Ha CTaThio npo(J). T. O. UlepmeHeBHHa // Bonpocw 
(j)HJioco(j)HH h ncHxonorHH. Kh. 38. C. 483. 
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B OCHOBHbIX (J)HJTOCO(J)CKHX B033peHHHX CoJIOBbeB 6bIJI BparOM 
npeyBejinqeHHa oaHOCTopoHHen tohkh 3peHHH, nocTpoeHnn (Jraao- 
CO(J)CKOH CHCTeMbI Ha KaKOM-HHÕyflb OflHOM «OTBJieHeHHOM» Hanajie. 
B onpcaeaemiH xe npupoabi npaBa oh yaepxaaca ot cbchchmh npaBa 
jiHuib k oflHOMy H3 ero 3JieMeHTOB h cyMeji B3rjiHHyTb Ha npaBO hc- 
THHHO CHHTeTHHeCKH. 

Hcoõxohmm bi ví n jxsm noHHTHH npaBa CojioBbeB cnHTaji caeayromne 
OCHOBHbie 3JieMeHTbi: C (J)OpMaJIbHOH CTOpOHbl — 1) JIHHHyiO CBOÕOfly; 
2) oõniHOCTb (paBeHCTBO nepea 3aKOHOM); 3) pa3rpaHHneHHe (nan He- 
oõxoanMoe caeacTBHe coeanHeHna aeyx npeauiecTByiouiHX aaeMeH- 
tob); c MaTepHajibHoíí CTopoHbi — 4) oõmee 6aaro (ícaic MHHHMyM 
HpaBCTBeHHOCTn); 5) npiiHyaiiTC.TbHyK) bhchihioio peaan3aHHK>. 

3th 3.3c\icHTb[ aoaxHbi 6biTb npnBeaeHbi Mexay coõoií b onpeae- 
3CHHVK) CBH3B. KOTCpaa h nopoain onpeaeaeHHoe opraHn'iccKoe pe- 
aoe. 

TaKHM CHHTe3HpyiomHM HanaaoM CoaoBbeB cnnTaa naeio paBHO- 
BecHH, hto, coõcTBeHHO, cooTBeTCTByeT Bceíí ero 4 >ipioco(J)hh, ocho- 
BaHHoir Ha naee paBHOBecna h rapMOHHH. «Hmbhho paBHOBecne ecTb 
OTaHHHTeabHbiír cncnM(|)H'iccKiiii xapaKTep npaBa», — yrBepxaaa oh b 
«K pHTHKe OTB.TCICHHblX HaMÍLl» 1 . COjTOBBCB CaepOBaa TpaaMIiHM, cao- 
XHBfflenca b (J)Haoco(J)HH h npaBe. Ha naee rapMOHHH CTpoHa cboio 
(J)H aoco(J)HK) nn(|)arop. rapMOHnen npnHHHnoB cnacTba, noab3bi, 
aoõpoaeTean, aoara, noa'iiiHCHHH õokcctbchhom Boae xapaKTepn3y- 
eTca HpaBCTBCH Han (|)naoco([)HH CoKpaTa. O npHHUHne npeayciaHOB- 
aeHHOH rapMOHHH nncaa h JleírÕHnp. A K. JHmhtt nccaeaoBaa pa- 
HHOHaaH3M, aexarpnn b ochobc hhch y pa b h o bc lu h Ba hhh . Oh OTMenaa 
oõmee 3HaneHHe npeacTaBaeHna o cõaaaHcnpoBaHHOCTH, Kai< bb>khom 
o6pa3e, THnnnecKH noBTopaioipeMCH b hctophh noanTHHecKon h 
npaBOBOíí Mbican. 

HannHaa c XVI b., nncaa oh, bo Bcex oõaacTax ayxoBHon xh3hh 
neaoBenecTBa rocnoacTByioT Bce B03M0XHbie BHabí õaaaHCOB 
(B. Bhhbcoh, noxaayír, BnepBbie yxa3aa Ha 3to b cbohx penax o cbo- 
6oae): ToproBbiH õaaaHC b HapnoHaabHon 3KOHOMHKe, eBponencKoe 
paBHOBecne bo BHeniHen noaHTHKe, KOCMi-riecKoe paBHOBecHe npnra- 
*eHH3 h OTTaaKHBaHHa, paBHOBecne CTpacTen y H. MaabõpaHuia h 
A. LUe(|)Tc6epH, HaKOHeu, paBHOBecne nnTaHna y H. Ví. Mo3epa. 
O ucHTpaabHOM aHawcHnn 3Toro npeacTaBaeHna aaa Teopnn rocyaap- 
CTBa moxho cpa3y xe 3aKaioHHTb no HecKoabKHM HMeHaM: XappnHr- 
toh, JIokk, BoaHHrõpoK, MoHTecKbê, Ma6an, ae JIoabM. M. Opny 

1 CoAoebee B. C. KpHTHica OTBJieaeHHbix Haaaji // Co6p. coa. B. C. CojioBbeBa. M., 
1911. C. 514-515. 




202 


OHTOJiorHH npaBa 


b «Príncipes de droit public» npHBjieKaeT ^Jin paccMOTpeHnn xaxaon 
npoõJieMbi rocynapcTBCHHon n aa m n h h crpaT hbhch /Kh íhii npeacTaB- 
jieHne o paBHOBecHH, a õojibinoir ycnex onpeaeacHHH napjiaMeHTCKoro 
npaBJieHHíi, KOTopoe 6buio aaHO P. PeacjioõoM, aoxa3biBaeT, CKOJib 
aeírcTBeHHbiM oho moxct õbiTb h no cen aeHb 1 . 

Pl3 Toro ira cymHOCTb npaBa coctoht b paBHOBecnn asyx HpaBCT- 
BeHHbix HHTepecoB — jihhhoh CBOõoabí n oõinero ÕJiara, CojioBbeB 
BbiBOflHT 3aKjnoneHne: Hejib3H ynpa3aHHTb o^hh HHTepec b nojib3y 
apyroro, Tax xax npn 3 tom HapyuiHTCíi paBHOBecne n ncne3HeT caMO 
npaBO — HJin b aHapxnn, hjih b aecnoTH3Me. 

OTCioaa CojioBbeB npnmeji k caeayK)mc\iy OKOH'iaTeabHO\iy onpe- 
aeaeHHK) npaBa: «PIpaBO ecTb ncTopnnecKH-noaBnxcHoe onpeaeaeHne 
npnHyaHTejibHoro paBHOBecnn Mexay aByMH HpaBCTBeHHbiMH HHTe- 
pecaMn: (JjopMajibHO-HpaBCTBeHHbiM HHTepecoM jihhhoh CBodoabí n 
MaTepnajibHO-HpaBCTBeHHbiM HHTepecoM oõinero ÕJiara». 

Bnojme b cooTBeTCTBHH c TaKHM noHHMaHHeM npaBa CojioBbeB 
bh^ht 3axoH Kax ohhv H3 (JjopM npaBa n onpeaeaHCT ero xax «oõme- 
npH3H3HHoe h He3aBncíiinee ot jihhhmx MHeHnn n xcejiaHnn noroiTHe 
O aOJIJKHOM B aaHHbIX yCJIOBHHX H B aaHHOM OTHOIlieHHH pa6H06eCUU 
Mexay nacTHOio cboõohok) n õjiaroM neaoro». 

A. C. ümeHKO 3aMeTHJi, hto paBHOBecne y CojioBbeBa HBjineTCH xa- 
paKTepHbiM npn3H3KOM npaBa He tojibko b ero MaTepnajibHOM noHH- 
M3HHH KaK COBMeCTHOCTH JIHHHO-OÕmeCTBeHHblX HHTepeCOB, HO H B 
(J)OpMaJIbHOM nOHHMaHHH xax COeflHHeHHH CBOÕOabI n paBeHCTBa. 
B npaBOBbix h rpaxflaHCxnx othoiiichhí-ix b npaBOMepHOM rocyaapcT- 
BeHHOM nopaaxe, paccMaTpHBaeMbix xax tojibxo (JjopMajibHbin sjie- 
MeHT nejioBexa (hto cxjioHeH 6bui nojiaraTb CojioBbeB b nepBbin 
nepiioa CBoero (j)naoco(t)ci<oro pa3BHTH n b «KpHTHxe OTBJieneHHbix Ha- 
nan»), Taxxe nBJineTcn HexoTopoe paBHOBecne jinnHoro h oõmecTBeH- 
Horo Hanaaa b Bnae ropnaHnecxoro paBeHCTBa, b CHJiy xoToporo Bce 
paBHbi nepea oõiuhm npaBbiM 3axoHOM: «3a6oia rocyaapcTBa He b tom, 
nToõbi xaxabin aocraraji cbohx nacTHbix neaeíí n ocyinecTBnaa cboio 
B biroay, — 3 to ero JiHHHoe aeao, — a JiHinb b tom, nToõbi, CTpeMncb x 
3TOÍÍ Bbiroae, oh ne napymaji paenoeecua c isbironavin apyrnx, He ycrpa- 
Hna nyxaoro HHTepeca b Tex npeacaax, b xoTopbix oh ecTb npaBO». 

Miax, h aen paBHOBecna oxa3aaacb xapanHaabHoíí aaa Bceíí 4>nao- 
co<Jmn npaBa CoaoBbeBa. Fio MHemno HrpeHxo, ero naeaa — eBoõoa- 
Han o6ru,HHHOCTb. CBOõoaHaa xe oõmnHHOCTb, no ero coõcTBeHHOMy 
onpcaeaemiK), ecTb nonoxMTeabHoe paemeecue n BHyrpeHHee eariHCT- 

1 U.HT. no: ülMumm K. d,yxoBHO-HCTopnnecKoe nojioaceHne napjiaMeHTapn3Ma // 
nojiHTHnecKaa Teonoraa. M., 2000. C. 194. 




fjiaBa 3. Oino.noi HM KOHCTHTyunoHHoro npaBa 


203 


Bo Mextny BceMH h KaxiibiM, Meatay oõmecTBeHHbiM h jihhhmm sjieMeH- 
TOM 1 . 

B r. IIIeKH, HaxoflflmeMCH b A3ep6aííflxaHe, ecTb xpaM, nocTpoeH- 
HbiH, KaK c'iHTacTCí- 1 , b nepuoa, paciineTa KaBKaacKoü AjiõaHHH. B ero 
peHTpe Haxo^HTCfl KaMeHHaa TyMÕa, Ha KOTopoíí BbiceneH chmboji 
XH 3HH, nOXOXHH Ha Becbl, HaXOflflmHeCH b COCTOHHHH paBHOBeCHH. 
3tOT CHMBOJI HanOMHHaeT, HTO ecTb XH3Hb H CMepTb, JieHb H HOHb, 
floõpo h 3Jio, a KpoMe Toro, hto nojie3HO b xh3hh npHflepxHBaTbca 
npaBHJia coojiotoh cepcvuiHbi». 

ripaBHJIO «30JI0T0H CepejIHHbl» — 3TO flpeBHHH STHHeCKafl HfleH, 
npeBpaTHBmaacH b npaBe b oõmenpaBOBOH npHHHHn nponopuHO- 
HajibHOCTH. Chmboji H3 meKHHCKoro xpHCTHaHCKoro xpaMa BbipaxaeT 
TaKxe Hfleio corjiacHH, KOMnpoMHeca, poxaaiomerocH H3 lopHjiHHe- 
CKoro cnopa. 

3tot chmboji, noMemeHHbiH Ha oõJioxKy khhth, MoxeT cjiyxHTb 
BbipaxeHHeM Hjien cnpaBefljiHBOCTH KaK npe^nojiaraiomeH paBHOBe- 
CHe h rapMOHHK» b MHpe. 

B paBHOíí CTeneHH 3 to chmboji npaBa Boof>me. nocKOJibKy, KaK vjkc 
OTM enajiocb, CojioBbeB CHHTaji, hto paBHOBecne ecTb cncuiKlmMecKiiH 
OTJiHHHTejibHbiíí npH3H3K npaBa. 

CoHHajibHaii aKCHOJiornn CojioBbeBa 6buia BbipaxeHa b ero koh- 
HenHHH «CBOÕO^HOH OÕUIHHHOCTH», HJIH CBOÕOflHOH TeoKpaTHH. Ta- 
Koe oõmecTBO .iocToracT cojiHflapHocm cbohx rpaamaH, oôccnciriBan 
hm npaBO Ha nocToiÍHoe cymecTBOBaHHe. Fio cyrn, sto CTamiapT pa3- 
MbiiiiJieHHH o pyccKoíí Hjiee 2 . 

I Icpexoa OT CHTyauHH cnopa k CHTyaunn cora a cri a ocymecTBJiaeT- 
cíi ÕJiaroaapn lopHcjiHKUHOHHOMy MexaHH3My, ocHOBaHHOMy Ha oue- 
HHBaiomeM o6pa3e neir ctbhíí. KpHTepHH ohchkh stoto o6pa3a aeiícT- 
BHH HBJHHOTCfl OCHOBOH, 6e3 KOTOpblX HeB03M0XH3 OHCHK3 fleHCTBHH 
KOH(J)JIHKTyiOmHX CTOpOH. 

OueHKa ,aoa>KHa 6biTb He TOjibKO 33 kohhoh (oprteHTaiutn Ha TaKoir 
KpHTepHÍí, KaK (JiopMajibHO-onpejiejieHHbiH 33 koh), ho h cnpaBejuiH- 
BOH, OÕbeKTHBHOH (opHeHTaHHH Ha HCTTO He CTOJIb (|)OpMaJIbHO-Onpe- 
flejieHHoe, ho TeM He MeHee HeoõxoflHMoe). 

B pe3yjibTaie npouecc no3HaHHH b MHpe npaBa Toxe npHoõpeiaeT 
aMÕHBajieHTHyio (|)opMy: b ynpomeHHOM, peaypHpoBaHHOM BHfl,e no- 
3H3HHe CBOflHTCH k TeopHH lopHflHHecKoro CHJDIOrH3Ma, corjiacHO KO- 
Topoír lopHflHHecKoe pemeHHe — sto pe3yjibTaT HajioxeHHH lopHflHne- 

1 Cm.: HineHKoA. C. Yica3. coa. C. 41. 

2 Cm.: MeoHUH IO. 17., MeoHUHa O. M. Ex Occidente Lux: pyccKan m aea ceMbH Co- 
JIOBbeBblX. Hobochõhpck, 2011. C. 227. 
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ckhx npaBHJi, ycTaHOBjieHHbix b 3aKOHe (õojibinaa nocbuiKa), Ha <|)aK- 
THHecKHe oõcTOHTejibCTBa B03HHKmero cnopa (Manan nocbuiKa). Ho 
OÕbeKTHBHbIM (J)aKTOM flBJIHeTCfl H TO, HTO 3aKOH BCeT^a OTCTaeT OT 
pa3BHBaiomHXCH couuajibHbix OTHomeHHH, oh KaxcubiH ,aeHb CTapeeT, 
KaK h ÕHOJiorHHecKHe cymecTBa. nosTOMy no3HaHHe b npaBOBOH pe- 
aJIbHOCTH He CBOflHTCH K n03H3HHK) (|)Op M 3.1 b H O - K) p H.T M 'IC C KO M y, OHO 
flOJEKHO OpHeH IT1 poBaTbCH Ha nOHCK OÕbCKTHBHOrO SJieMeHTa, Ha Bbl- 
aBjieHHe npaBa. JlymnnM o6pa30M Tanoe no3HaHne ocymecTBjmeTcn 
npn pa3pemeHHH KOHKpeTHbix cnopoB, ocoõeHHO TaKHX, Korfla cno- 
píHIIHe HBJMIOTCH HOCHTeJIflMH paBHOBejIHKHX npaBOBbIX UeHHOCTeH. 
3 to h gen A. Kay<|)MaHa o tom, hto «cyg nBJineTcn mcctom, b kotopom 
npaBO ocyiuecTBjiHCTCH b ero nojiHOTe» 1 . 

Korjia KipilC.THKLIHOHHblM OpT3H CT3JIKHBÍ1CTCH C HCOÕXO/lMMOCTbK) 

pa3pciiieHHí-[ cnopa, b kotopom cnopnmne anejuinpyfOT k paBH03Han- 
HbiM npaBaM (t3khm, HanpHMep, KaK npaBO BbipaaceHnn MHeHnn h 
npaBO Ha HenpnKOCHOBeHHOCTb nacTHon *h3hh), Teopnn ropngnne- 
CKoro CHJiJiorH3Ma KaK cnocoõ no jHaHbia He cpaõaTbmaeT, nocKOJibKy 
npnxognTcn pemaTb HHbie KOTHHTHBHbie 3agan n . Ctojib ace cjioaoibie 
no3HaBaTejibHbie jagann npnxognTcn pemaTb opraHaM kohcthtvüh- 
ohhoh iocthiihh npn pemeHnn cnopoB nacTHbix mm c rocygapCTBQM, 
Korna nepBbie yTBepaygaioT, mto aaKOHoaaTenb b 3aKOHe He oõecnennji 
oõbeKTHBHO Heoõxo^HMbie ajm oõmecTBa npaBOByio cnpaBC/uniBOCTb 
n paBeHCTBO. KaKOBbi flOJiacHbi õbiTb KpnTepnH goõpoKanecTBeHHO- 
CTH, C 1 1pa BC.IjTM BOCTH 3aKOHa, K3KHM .TO.lyKCH f)b[Tb MaCIHTaÕ OUCHKH? 
Moamo jin npn pemeHHH BaaíHenmnx gjia oõmecTBa npoõJieM orpa- 
HHHHTbCH THOCeOJIOTHneCKHM peJMTHBH3MOM HJIH ace HeOÕXOflHMO 
npoaojiacHTb TpyaHbie noncKH hobmx cnocoõoB pemeHnn cjioaíHeií- 
meií 3nncTeMOJioTHHecKOH npoõJieMbi? CoBepmeHHO oneBngHO, hto 
THO ceojiornn 3.aecb nepenjieTeHa c aKcnojiornen. 

^BoncTBeHHOCTb npaBa nponBjmeT, oÕHapyxnBaeT ce6n npn pa3- 
pemeHHH cjioacHbix ropngnHecKnx gen, Korga HeoõxcgnMO pemnTb aK- 
cnojioTHHecKyK) 3agany. OHa He MoaceT 6biTb pemeHa tojibko Ha ocho- 
Be (JjopMajibHon jiothkh. nponecc cygeÕHoro no3HaHnn npn pa3peme- 
HHH T3KHX CJIOaCHbIX lOpHgHHeCKHX fleJI b õonbinen cTeneHH noxoac Ha 
3MnnpnnecKoe HaynHoe no3HaHne. Aktm KOHCTHTynnoHHoro cygo- 
npoH3BO/i;cTBa npnoõpeTaioT b cnjiy stoto ocoõoe 3HaneHne, ct3ho- 
BHCb He TOJIbKO 3KT3MH BO.T C H 3bH BjT C H H H 0,1 HO TO H3 BbICmHX OpraHOB 
rocygapcTBa (n b stom CMbicjie Boaeíí rocyuapcTBa), ho h aKTaMH Ha- 
ynHoro no3HaHnn. KoHCTHTypnoHHan KaTeropnn CBo6ogbi neaoBeKa 
npnoõpeTaeT HOBbin, no3HaBaTejibHbin, KOTHHTHBHbin cmhcji. Hejio- 


1 KayipMaH A. YKa3. coh. 




fjiaBa 3. Oino.noi HM KOHCTHTyuHOHHoro npaBa 


205 


BeK b nponecce no3HaHHH peajibHOCTH, h b tom nncne npaBOBOíí pe- 
aJIbHOCTH, flOJDKeH He TOJIbKO n03HaTb, HO H npH3HaTb OÕbeKTHBHO 
cymecTByioiHHe b Heií 3aKOHOMepHOCTH, BKjnonaiomHe 3aKOHbi co- 
HHyMa, (|)H3HHecKHe h ÕHOJiorHnecKHe 3aKOHbi, 3aKOHbi MbmuieHHH. 
Kax 3aMeTHJi 3. OexHep, nogoÕHO iiohhthhm MCTa(|)M3HKH h 33KOHaM 
MbimjieHHH npaBOBbie HopMbi «He npoH3Be,neHbi, ho BocnpoH3BefleHbi, 
He H3o6peTeHbi, ho OTKpbiTbi». A noaTOMy npeaJioxeHHbiH hm TepMHH 
«npaBHJibHoe (npaBOBoe) npaBO» BbipaxaeT H^eio .neTepMHHHpoBaH- 
hocth npaBa õbiTHeM, «õbitm ií hvk) cnpaBeflJiHBOCTb». 

3ia Hflea flojixHa no-HOBOMy <|)opMHpoBaTb KorHHTHBHbie (JjyHK- 
HHH KOHCTHTyuHOHHoro npaBOCyflHH, npOHBJIHHCb B TOM, KBKHe 06- 
CTOHTejIbCTBa flOJUKHbl BblHCHHTbCH B npOpeCCe paCCMOTpeHHH flejl B 
KOHCTHTyHHOHHOM Cy^e, H B KOHeHHOM CHeTe — K3KHMH flOJDKHbl 
õbiTb apryMeHTbi, Hcnojib3yeMbie sthm ocoõhm cyaoM. Heo6xo,n,HMO 
pa3pa6oTaTb cnennajibHyK) xeopiifo apryMeHTauHH b kohctmtvumoh- 
hom cyao n pon 3 boxictbc . 

CHTyauHH cnopa B03HHKaeT, ecTecTBeHHO, He TOJibKO b npaBOBOM 
npocTpaHCTBe. Cnop MoxeT 6biTb õotocjiobckhm (TeojiorHnecKHM), 
HaynHbiM, cnopTHBHbiM, õbiTOBbiM h t. fl. lOpHiiHHecKHe cnopbi HMe- 
K)T, HeCOMHeHHO, BH/lOBblC OTJIHHHH. J\j\ r À npeOflOJieHHfl tOpil/lIBICCKMX 
cnopoB co3flaHbi cnepHajibHbie oõmecTBeHHbie HHCTMTyTbi — cynbi, 
aeHTejibHOCTb KOTopbix TecHO CBH3aHa c npoueccoM npaBoo6pa30Ba- 
HHH. ÜO CyTH, lOpHCflHKHHOHHbie MeXaHH3MbI (cyflbl) HBJIÍHOTCÍI Bbipa- 
xceHHeM oõbeKTHBHOH noTpeÕHOCTH couHyMa b corjiacHH. He cjiyHait- 
Ho HanojieoH roBopHJi, hto cyabH TaK mhoto flejiaioT íuih oõpeTeHHH 
OÕmeCTBOM COTJiaCHÍI, HTO HHK3KHe Harpaflbl ,H;JT5T HHX He KaXyTCH 
npe3MepHbiMH. EcTecTBeHHoe npaBO — sto nocTOHHHoe CTpeMJieHHe 
oõmecTBa k npeoaojieHHio koh([)jImktob nyTeM KOMnpoMHceoB. 

Cnop KaK lopHflHnecKaH yHHBepcajraa He orpaHHHHBaeTca koh- 
(Jjjihktom nejioBeKa c nejioBeKOM, nejioBeKa c 3aKOHOM (npecTynjie- 
HHe). 3 to Taxxe kojijih3hh (cnopbi) Mexcay npoTHBopenainHMH apyr 
apyry HopMaMH 33 kohob (hjih oflHoro 3aKOHa), Mexuy HopMaMH Ha- 
HHOHajibHoro 3aKOHOflaTejibCTBa h MeacnyHapoflHoro npaBa, Mexjiy 
(JjeaepajibHbiMH lopHflHnecKHMH HopMaMH h HopMaMH cyõbeKTOB (J>e- 
^epauHH, Mexay HopMaMH, othochihhmhch k npaBonopnziKaM pa3JiHH- 
Hbix rocyaapcTB 1 . C tohkh apemiH ohtojiothh KOHCTHTyuHOHHoro npa¬ 
Ba BaxHoe 3HaneHHe hmciot kojijih3hh Meamy HenoHMeHOBaHHbiMH b 
K oHCTHTyuHH npaBaMH 'le.ioBCKa h no3HTHBHbiM aaKOHoaaTea bctbo m . 

OHTOJiorHHecKan KapTHHa npaBa — 3 to Bonpocbi: KaKoe MecTO 3a- 
HHMaeT npaBO b õbiTHe nejioBeKa h oõmecTBa h KaKOBa CTpyKTypa 
npaBa, ero npocTpaHCTBeHHbra oõbeM? 


1 Cm.: TuxoMupoe IO. A. Kojmn3HOHHoe npaBO. M., 1997. 
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Bonpoc o cymHOCTH npaBa aBJiaeTca b õojibineíí CTeneHH snncTe- 
MOjioranecKoíí aa^anen. OõbiHHO, H3Jiaraa cyrb (|)HJiococ|}CKO-npaBO- 
boh OHTOJiornn, yaeHbie hcxo,ziht H3 Toro, mo oõpamaioT BHHMaHne 
Ha BepxyniKy ancõcpra. M sto, ecTecTBeHHO, coBOKynHOCTb lopn^Mne- 
CKHX HOpM, flaHHbIX HeJIOBeKy B BH^e 3aKOHOB, KOaeKCOB, yKa30B, no- 
CTaHOBJieHHH, 3AHKTOB, HHCTpyKUHH, npepeneHTOB H T. fl. Bce OHH 
ycTaHaBJiHBaioT rpaHHUbi CBo6o,abi 'leaoBCKa. 

JX.n» Toro HTo6bi noKa3aTb pa3JiHnne mokhv MnpoM npaBa n HHbiMn 
HopMaMn (MopajibHbiMH, pejinmo3HbiMn), BHHMaHne oõpanjaeTCH Ha 
CTeneHb o6a3aTejibHOCTH K>pn,ziHHecKHX HopM. IlpaBO, KaK nncaji 
P. Hepimr, 3aKjnonaeT b ce6e mia viovicma — ropuflHaecKyK) HopMy n 
ocymecTBJieHne ee nocpegcTBOM npHHyxjieHHH. TojibKO Te H3 ycia- 
HOBJieHHblX OÕmeCTBOM HOpM 3aCJiyXHBaiOT Ha3B3HHn npaBOBbIX 
HopM, KOTopbie BJieKyr 3a coõoíí npnHyameHHe 1 . 

Tax noHBHJiocb HaynHoe lopnflnnecKoe noHHTne npaBa, KOTopoe 
aoBjieeT Haa co3HaHneM n, bo3moxho, MoxeT noMemaTb npaBHJibHO- 
My pa3pemeHnio OHTOJiornnecKoro Bonpoca. ,H,yMaeTCH, ecTb cmhcji 
nocMOTpeTb Ha (JieHOMeH npaBa c no3Hpnn (J)yHflaMeHTajibHon ohto- 
jiothh M. Xanaerrcpa. Taxaa nonbiTKa npeacTaBJiaeT coõon oneBH/i- 
Hoe ycnjine H36aBHTbca ot HHepnnoHHoro BocnpnaTHa oaeHb mhoto- 
o6pa3Horo hbjichhh TojibKO c tohkh 3peHna ero noHaTna, BKjnonaio- 
mero a Ba npn3HaKa — HopMaTHBHOCTb n 11 p 11 h yamea i . hoct b. 

IlocToaHHoe pa3BHTne cncTeMbi ochobhhx npaB nponcxo^nT b 
c<J)epe KOHCTHTynnoHHoro npaBa He TOJibKO nyTeM npnHHTna 3axo- 
hob, a nyTeM npn3HaHna hobmx npaB neaoBexa cyuaMH b onpe^eaeH- 
Hon npaBOBoií CHTyannn cnopa, t. e. boímoxhbi Taxne sjieMeHTbi, KaK 
oõbeKTHBHaa Heo6xoan\iocTb npn3HaHna o([)nunaabHO Tex HopM, ko- 
Topbie yxe oõbCKTHBHO cjioxhjihcb b oõlucctbc. H to rua Heoõxoanvio 
HaíÍTH MecTO TeM no cyrn CBoeíí K)pnanaecKHM HopMaM, KOTopbie ca- 
MonpoH3BOJibHO yxe noaBHJiHCb b copnyMe, peryjinpyioT OTHomeHna 
b OHToaornaecKon CTpyKType npaBa. Ebuio 6bi, HaBepHoe, hcocmot- 
pnTejibHO cpa3y xe OTBeprayrb nx KaK Heropn^naecRne tojibko noTO- 
My, hto He cocToajica aKT o([)Hiiníui>Horo nx npn3HaHHa 2 . 

TaKoíí noaxoa, (|)op\nui.HO opneHTnpoBaHHbrà, mo>kct npnBecTH k 
OIUHÕOHH blM BbIBOflaM O pOJIH OÕIUCCTBa H rOCyaapCTBCHHblX HHCTHTy- 

1 Cm.: MepuHi P. IJejib b npaBe. CIT6., 1881. C. 238. 

2 BcnoMHHM noHíiTue «xcHBoe npaBO», KOTopoe ncnojib30Baji O. OpnHX. Oh chh- 
Tan, hto sto npaBO, He 3aKpenjieHHoe b npaBOBbix npefljioaceHHflx, HHbiMH cjioBaMH, 
sto Bce to, hto cnoHTaHHO o6pa3yeTCH b xojie npaBOBoro oõmeHHfl. Opjinx coraamancH 
c npefljioxeHHbiM O. JKeHH pa3flejieHHeM flaHHoro n CKOHCTpynpoBaHHoro b npaBe 
(cm.: AwnoHoe M. B. ConnojiornH npaBa: poxyteHne hoboíí HayHHoií ancH,HnjiHHbi // 
SpjiuxO. OcHOBonojioxceHHe couhojiothh npaBa. C. 16). 
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tob b B03HHKH0BeHHH npaB. Ecjih to, HTO HMejio MecTO b caMoynopu- 
flOHeHHH OÕmeCTBeHHBIX OTHOmeHHH flO OtJ)HUHaJIBHOrO npH3HaHHH 
npaBa, He HMeeT HHKaKoro ropnnHnecKoro 3HaucHHH, xaK cuHTaeTcn b 
CHCT eMe no3HTHBHoro npaBa, to HenponoppHOHajibHO, Hecopa3MepHO 
B03BejiHHHBaeTCíi pojib TaKoro rocyHapcTBCHHoro HHCTnTyra, Kax cya b 
npn3HaHHH npaB. nomuiHCTCH hjuik)3híi, OHCHb BpeflHaa h flaxe onac- 
HaH, HTO BCe 3aBHCHT OT pOJIH Cyfleíí, OT TOTO, K3K OHH HCTOJTKyiOT 
TeKCT KoHCTHTyLpni — pacmnpHTejibHO HJin orpaHnnHTejibHO. Xlaxe 
caM TepMHH, KOTopbin Hcnojib3yeTcn npn stom cyabíiMH n lopncTa- 
mh — TOJiKOBaHHe, HHTcpnpeTanHH, vboziht nejioBeKa b nainy mhcthkh 
H JT MLICMCpHH. Ho T3K JIH paCCMaTpHBaiOT CBOK) (|)VHKUHK) CyflbH? Bce- 
Tfla JIH OHH BOCnpHHHMaiOT CBOK) paÕOTy no TOJIKOBaHHIO KoHCTHTy- 
HHH K3K MCXaHn'ICC K\'K) paÕOTV nCpCBOJHIHKa C H JblKa y>KC CJIOXHB- 
UIHXCH B JKH3HH KtpHJIHHeCKHX HOpM Ha OíjjHIIHajIbHblH H3bIK 3aKOHa? 
HeT, H 06 3TOM CBHaCTe.IbCTBVK)T aM6HHH03Hbie 3aHBjTCHHM: Kohcth- 
TyijHH — 3 to He TeKCT, a to, >ito no noBojiy 3 toto TeKCTa CKa>Ke\i mbi, 
cyjibii. H Ha 3 thx yrBep>Kjie hhhx ctpohtcm HayiHbie KOHncnnnn aenn- 
3HOHH3Ma, cyrb KOTOpblX B TOM, HTO C OHTOJIOTHHeCKOH TOHKH jpCHIHI 
TeKCT KoHCTMTVIIHH He Iipe.TCTaB.H-ICT C060ÍÍ BajKHOTO BHaMCHMH, XOTH 
peajibHOCTb 3Toro TeKCTa hhkto He OTpnnaeT; b cyniHOCTHOM CMbicjie 
He TeKCT HBjiHeTCH cocpeflOToneHHeM KOHCTHTypHOHHoro npaBa, 
a MHeHHH cyaeií, KOTopwe TOJibKO aejiaioT bhji, hto roBopuT ot HMeHH 
KoHCTHTynHH, npHHHTOH HapOflOM. 

riojiBejieM htoth. B OHTOJiornnecKOH KapTHHe npaBa, h b uacT- 
hocth KOHCTHTyuHOHHoro npaBa, oÕHapyxceH CBoero poaa snnneHTp, 
ero Hcxo/iHau TOUKa. H 3 to He lopHflHHecKan HopMa, He 33 koh, He 
Kohcthtvhhh, a cnop (kohcJwihkt, kojijih3híi). 3tot kohíJuihkt b npa- 
Be oõbiHHO nepcoHajiH3npoBaH; 3 to cyõbeKTHBHbiH kohíJuihkt, koji- 
JIH3HH BOJib, BOjieBoe õopeHHe. OjjHaKO b niyÕHHe, 3a noKpoBaMH, 
CKpbiBaioniHMH ero cyrb, cnop HBjifleTcn nopoameHneM oõbeKTHBHO 
c.io/KMBiiiencH cHTyanmi ae<j)Hn,HTa. 

3. OflHoíí H3 paiHOBHjiHOCTeü lopHflHHecKoro cnopa hbjihgtch koji- 
JIH3HH MOKJiy HOpMaMH KOHCTHTyUHH H HOpM3MH OÕbIMHbIX 3aKOHOB. 
3aKOHOjiaTejib mojkct npiiHHTb 3aKOHbi, KOTopbie b TaKoíí CTeneHH 6y- 
hvt npoTHBopenHTb KoHCTHTyuHH, HTO OHa 6yaeT « jaaepHVTa 3aHaBe- 
com» H3 3thx 3aKOHOB. TaKaa CHTyauHM B03\io>KHa, OHa aHajiH3npyeT- 
ch b Teopnn KOHCTHTyuHOHHoro npaBa noa aocTaTomo ycjioBHbiM Ha- 
HMeHOBaHHeM «aBTOHOMHOCTb KOHCTHTyHHH». 

ripoõJieMa aBTOHOMHOcm KOHCTHTyuHOHHoro npaBa HMeeT eme 
ojiHH OHTOJiorHuecKHH acneKT, a hmchho: HBJiHeTCH jih oho npeaejib- 
Ho aBTOHOMHOH OTpacjibK) npaBa h HayHHOíí aHcnnnjiHHOH c caMO- 
CTOHTeJIbHOH CHCTeMOÍÍ KtpHJIHHeCKHX nOHHTHH, npOHHKHyTbIX BHyT- 
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pHOTpacjieBOH npaBOBOíí jiothkoíí, hjih xe y Hero nojixHbi 6biTb hh- 
TeHCHBHbie MexoTpacjieBbie cbíoh, npmieM He TOJibKO c apyrHMH 
OTpacjiHMH npaBa, hto caMO coõoií pa3yMeeTcn b CHJiy cjioxHBineíícH 
iiepapxHH OTpacjieíi npaBa, ho h c /tpyraMH OTpacjiHMH ryMaHHTapHbix 
3H3HHÍÍ? 

06cy>K^CHiic 3Toro HenpocToro, nopoíí napaaoKcajibHoro Bonpoca 
jiojixho cocTaBJiHTb OH ho H3 ocHOBHbix HanpaBJieHHÍí npaBOBoro aric- 
Kypca B Pocchh. 

CaMoe HHTepecHoe — 3 to oõcyxjieHHe npoõJieMbi aBTOHOMHOCTn 
npaBa kbk peajibHOCTH b peajibHOCTH, ojihoh H3 peajibHOCTeít. 

H Tyr oÕHapy>KHBaK)TCi-[ 3Ba bo3moxhmx n 03x0,1 a k Mnpy npaBa — 
HHTepHaJinCTCKHH H SKCTepHaJIHCTCKHH. H HTCp H 33 HCTC K H H 1103X03 K 
npaBOBon peajibHOCTH — sto, no cyTH, OHTOJiorHnecKHH noaxoa k 
3TOÍÍ peajibHOCTH K3K K CaMOJIOCTaTOHHOH, 3BTOHOMHOH OT npOHHX iy- 
MaHHTapHbix HayK. ripaBOBan Hayxa b cncTeMe ,aor\iaTii'iecKoii lopnc- 
npyaeHiiHH BbipaõoTajia HecjioxHyio MeTojiHKy npnHHTHH nopoíí 
o'ie hB cjioxhmx K)pnan'iecKHX npoõJieM. FOpiicTbi He oõpamaioT bhh- 
MaHHH Ha cjioBa-npejiynpexjieHHe phmckoto ropncTa YjiMiHaHa, hto 
BC e lOpHCTbl 3aHHMaiOTCH «HCTHHHOK), He npHTBOpHOH (f)H30C0(|)HeH» 
npn pa3pemeHHH K>pH3HnecKnx cnopoB (jteji), ho 3aHHMaK>Tcn sthm 
nopoíí 6ecco3HaTejibHO, a KaK iipoHiiHHO 3aMenaji E. CneKTopcKHH, — 
T3KXC 6eCC03HaTeJIbH0, KaK 6eCC03HaTeJIbH0 H3bHCHHJIC5I np030H Me- 
HjaHHH Bo jiBopiiHCTBe Mojibepa: «KaKHM 6bi õaHajibHbiM He Ka3ajiocb 
exejjHeBHoe MajieHbKoe 3cao oõhxojihoh fop m c n pyac h u h n, jtaxe oho 
nocTpoeHO Ha npennocbuiKax hhcto (JiHJiocoijicKoro 3HaHeHHH h npn- 
tom BejiHHaííineH rjiyÕHHbi. B 3chtc3bhocth cyaa ecTb h JTiiKa, h Me- 
Ta<J)H3HKa, h aaxe Teoproí no3HaHHH, cjiobom, bch (JiHjiocotjiHH» 1 . Mh- 
TepHajiHCTCKHÍi n0,1X03 k KjpHcnpyieHUHH (from the inside) OTBepraeT 
TaKoíí nouxoji k pemeHHio lopHjtHHecKHX 3anan, nojiaran, hto HayKa 
lOpHCnpyjieHHHÍI BbICTpOHJia 3a BeKa K>pH3HHeCKHÍÍ 30KTpHHa3H3M, 
CBoero pojta ropHjiHHecKyio MeTa(|)H3HKy, KOTopan no3BOJineT pemaTb 
lopHjiHHecKHe npoõ.icMbi from the inside, t. e. iio.ibiyHci. TOJibKO apry- 
MeHT3MH HCKJHOHHTeJIbHO lOpHJtHHeCKOTO npoHcxoxjteHHH. Kaxnoe 
lopHjtHnecKoe aejio c tohkh 3peHHH HHTepHajmcTCKoro nojixojia — 
3 to oõbiHHbiii CHJUIOTH3M, t. e. õaHajibHan JiorHHecKaH onepauHH. 
Ectb (JiopMajibHbie hctohhhkh npHHUTHH lopHjiHHecKHX pemeHim, 
ohh oõbHBJieHbi oÕHiaTe.ibHbiMii, a sto CBoero poia lopHjtHHecKaii ca- 
KpajibHOCTb. M3 hhx, h TOJibKO H3 hhx YtO/KHO qepnaTb BecoMbie apry- 
MeHTbi, H3 KOTopbix CTpoHTCH lopHjiHHecKoe pemeHHe. Bojibman no- 


1 CneKmopcKitú E. YKa3. com. C. 63. 
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cbiJiKa õepeTca H3 3Toro (JtopMajibHoro o6meo6n3aTejibHoro «hctoh- 
HHKa npaBa». 

ílajiee HeoõxojiHMO HCTOJiKOBaTb siy õojibmyto nocbuiKy, t. e. Hop- 
My 3aKOHa h «HajioxHTb» ee Ha >km3hchhvk) cHTyaiiHio, nopoflHBmyio 
cnop. H bot mm yxe npHÕjinxaeMCH k TpeTbeMy cyataeHHio, a hmchho 
k yM03aKjnoHeHHK> o tom, kto xe npaB b 3tom cnope. PemeHHe cyaa 
MoxeT 6biTb jih6o b HHTepecax HCTpa A, jihõo b HHTepecax otbcthh- 
Ka E, oho MoxeT õbiTb BepHbiM hjih HeBepHbiM, SKOHOMHHecKH onpaB- 
JUIHHBIM HJIH HC3([)(|)CKTHBHbIM, CnpaBeflJIHBblM HJIH HCCItpaBejUtHBblM. 
KaK 3TO HH napajIOKCaJIbHO, JIJIH HHTepHaJIHCTCKOH .ZIOKTpHHaJIbHOH 
topMcnpyjje h uit it, jijih topnnHHecKcro no3HTHBH3Ma Bce 3 to He Baaoro! 
Ba>KHO TOJibKO to, hto 3to peiiieHHe cyjia, BjiacTHoro opraHa nyõJiHH- 
hoh BJiacTH, Hajjc.icHHoro KOMiieTeHiiweit «roBopHTb npaBO» (ius dice- 
re) — 3 to h ecTb topncnpyacHnitn. EjiaBHoe — sto topitjiiriecKaH cnjia, 
pemeHHe cyna, ero ^eHCTBHTejibHOCTb. C TaKoíí tohkh 3peHHH peme- 
hhh cyna ohchb noxoxH Ha pciiicHiiH 3aKOHOjiaTe.JbHoro opraHa, koto- 
pbiii Toxce npiiHHMaeT KtpHjiHHecKHe pemeHHíi — 3aKOHbi. Ohh noxo- 
xh TeM, hto npeflCTaBJHHOT co6oh npocToíí aKT BOJieH3bHBJieHHn. 
Mojkho cnopHTb, hto KOHCTitTyuHH 3KjieKTHHHa hjih, HaoõopoT, uejio- 
CTHa, hto OHa HecnpaBejuiHBa hjih, HaoõopoT, pa3yMHa h cnpaBejuiH- 
Ba, Ho OT 3Toro aKT BOJieH3bHBJieHHH Hapojia He noTepueT CBoeíi ca- 
KpaJIbHOCTH! MoJKHO CHHT3Tb, HTO TaKOH nOflXOfl, H3o6peTeHHbIH B 
flOKTpHHaJIbHOH K)pHCüpyjtC H UH II. HMeeT HCflOCTâTKH. BepOHTHO, TaK 
h ecTb. 3 to KaK jieMOKpaTHit — b KanecTBe cnocoõa bcjichiih nyõJiHH- 
Hbix^eJi OHa oneHb HecoBepmeHHa, ho HejioBenecTBO nona He npHny- 
Majio HHHero õojiee pa3yMHoro. KDpH^HHecKHe pemeHHH, nojioxHM, 
pcmcHMH napjiaMeHTa hjih cyjta, oõbcjiiiHHeT to, hto sto BOjieH3bHBH- 
TejibHbie aKTbi, h KaK BCHKoe npouBJieHHe bojih b onpeaejieHHOíí CTe- 
neHH — 3TO npOH3BOJIbHbie aKTbl, a 3HaHHT, B03M0JKH0, He3í{)(|)CI<TIIt3“ 
Hbie, HecnpaBefljiHBbie, Hepa3yMHbie h HeBepHbie. Ha Bce sto HHTep- 
HajiHCTCKaH KtpHcnpyjieHHHH OTBenaeT xjicctkhm, nojieMHHHbiM 
BbicKa3biBaHHeM cyflbii BepxoBHoro Cyu;a CHIA: «Hamn pemeHHH 
(peiitcHitH BepxoBHoro Cyna CUIA. — Lí.) OKOHHaTejibHbie He noTO- 
My, hto ohh Myapbie, ho ohh vtyjipbie, noTOMy hto OKOHHaTejibHbie». 

HHTepHajiHCTCKan lopHcnpyzieHHHH nonyjnipHa b KOHTHHeHTajib- 
hoh EBpone. K. l'pcxeHiir h M. TejiTep ckjiohhbi BHjieTb cbh jb vte>Kjiy 
TaKoíí nonyjinpHOCTbio 11 KJiaccHHecKoíí HevteiiKoii (|)itJioco([)iieii, ko- 
Topait HeraTHBHO OTHOCHJiacb k yrHJiHTapH3My H. BeHTaMa 1 . Ha aMe- 

1 Cm.: TpexeHuz K, íe/tinep M. TpaHcaTJiaHTHHecKHe pa3JinnHfl b npaBOBoií mbicjih: 
aMepMKaHCKHH 3KOHOMHHeCKHÍÍ aHajlH3 npaBa npOTHB HeMeiJKOrO J],OKTpHHajIH3Ma // 
BecTHHK rpajKjtaHCKoro npaBa. 2010. N° 6. 
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pHKaHCKOM KOHTHHeHTe IipaBO npHBblKJIH paCCMaTpHB3Tb C 3KCTep- 
HaJIHCTCKHX n03HL[HH. aMepHKaHCKHX lOpHCTOB npHBblHHbl 

HenpaBOBbie apryMeHTbi, h OTCioaa hx HHTepec k mc>k a h c h m n a h h ap - 
HOMy noaxoay k H3yneHHio npaBOBbix aBJieHHH. Ohh ckjiohhbi o6cy- 
XtaaTb 3KOHOMHHeCKyiO 3<|xJ)eKTHBHOCTb npaBOBbIX pemeHHH — H 3a- 
kohob, h pemeHHH cynoB. hhx pemeHHe ropHflHHecKoíí npoõjie- 
Mbl — 3TO OflHH H3 3KTOB HayHHOrO n03HaHHH fleHCTBHTeJIbHOCTH. 
FIpHHeM TaKoíí noflxofl k npaBy hbho aoMHHHpyeT b CUIA. Kax 3a- 
MeTHJi C. JloMÕapao, aMepHKaHCKHe lopncibi, 3aHHMaiomHecíi Kop- 
nopaTHBHMM npaBOM, — 3to Ha caMOM aeac He coBceM yneHbie-iopH- 
CTbi, a CKopee skohomhctbi, npeflMeTOM HccaeaoBaHMH KOTopbix mií- 
jiaeTCH npaBO 1 . Bojibmoe «pasapaxíemic» 3KCTep h aa m ctc k m lí noaxoa 
k npaBy Bbi3biBaeT y HeMeuKoroBopíimHX yneHbix-ropHCTOB, lopnaH- 
MecKVK) i<ya bTypy KOTopbix (()op\iHpoBaaii <J)oh CaBHHbH h I . Keab- 
3eH. 

HeMeUKHe lOpHCTbl OTpHUaK)T B03M03CH0CTb iicnoabJOBaHHM MeTO- 
aoB, pa3pa6oTaHHbix b c(J)epe 3KOHOMHHecKoíí HayKH, couHoaorHH, 
HHbix ryMaHHTapHbix HayK, b oõaacTH lopHcnpyaeHHHH, KOTopaa hb- 
aae tch aBTOHOMHOH HaynHoíí ancHHmiHHOH, oõaaaaiomeH coõcTBeH- 
HblMH HayHHbIMH MeTOaaMU. ri03T0My HeMeHKHH aoKTpHHaaH3M Bbl- 
dynaeT npoTHB CMemeHHa MeToaoaomH. Tax caoaauiacb anaeMMa, 
KOTOpOH nOCBJimeHO MHOXeCTBO paÕOT B npaBOBOM aHCKypCe H B 
C111A, h b EBpone: oaHH lopHCTbi aonycKaioT BOBMoacHOCTb npmvieHe- 
hhh HeiopHaHHecKHX apryMeHTOB, npHÕaHxaa lopHaHHecxoe peme¬ 
HHe k axry HavHHoro noBHamiH. apyrae noKa3bmaioT onacHoc™, noa- 
CTeperaiomne lopHcnpyaeHiiHK) Ha stom nyTH. Beab ecan cyami npn 
pemeHHH sxoHOMHnecxoro cnopa b cyae õyaeT ncxoaHTb ToabKO H3 
KpHTepHeB 3KOHOMHHeCKOH 3(|)(|)CKTHBHOCTH, TO OH Cpa3y nOMVBCTBV- 
eT ce6a aeaoBCKOM Ha abay, He y\ieK)mnM xaTaTbca Ha xoHbxax. Ecjih 
K pHTepHH 3(|)(f)e xthbhocth b ueaax o6ccne'icHHí-i onTHMajibHoro pac- 
npeaeaeHHH pecypcoB npn MHHHMaabHbix TpaHcaKHHOHHbix H3aepx- 
xax (t. e. MeToa 3 kohomh aec ko ro aHaaH3a npaBa) CTaHyr ocHOBHbiMH, 
to lopHCT-cyabH aoaxeH õbiTb cneu;HaaHCTOM-3KOHOMHCTOM, o6aa- 
aaromHM 3KOHOMHHeCKHM MbHHHeHHeM. KoHeHHO, y HeTO HeT TBKHX 
3H3HHH, HO TaXXe MOJKeT OÕHapyXHTbCH, HTO HaHÕOaee 3(J)(|)eKTHBHOe 
C 3KOHOMHHeCKOH TOHKH 3peHHH KtpHaHHeCXOe pemeHHe OKaXeTCH 
HenpneMaeMbiM, nocKoabKy oho He npHHHMaeT HeMaTepnaabHbie 
3THnecKHe hchhocth: oi<a>KeTCH 3())(f)c kt li bhB i m, Ho HeciipaBeannBbi\i. 

1 Cm.: Lombardo S. Regulatory Competition in Company Law in the European 
Community. 2002. P. 18. 
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BbicoKan poMaHTHqecKaa Menra SKCTepHajiHCTCKOíí lopHcnpyueHUHH 
coctoht b cjieflyiomeM: hcoõxouhmo jioÕHBaTbCH, htoõm lopunHne- 
CKHe pemeHHH OTBenajm TpeM pa3HbiM (c tohkh 3peHHH OTHeceHHH k 
HayHHbIM flHCPHnJIHHaM) KpHTepHHM: 3aKOHHOCTH, 3(J)(jieKTHBHOCTH, 
CIipaBeflJIHBOCTH. Bü3MO>KHO JIH OCymeCTBHTb 3Ty MCMTV? Ha stot bo- 
npoc KjpHflHHeCKHH II03HTHBH3M H K)CHaTypaJIH3M flaiOT npOTHBOIIO- 
JICCKHbie OTBeTbl. 

,Zl,HCKyCCHH 06 aBTOHOMHOCTH KOHCTHTyUHH B03HHKJI3 BO OpaH- 
Uhh npii oõcyacaeHHH TaK Ha3biBaeMoíí peajiHCTHHecKoíí Teopnn toji- 
KOBaHHH, aBTOpCTBO KOTOpOÍÍ OÕbIMHO npil11IICblBaeTCH T. AcKapeJIJIH 
h M. Tponepy. B xojie stoto oõcyauieHHH HccjieuoBajicH OHTOJioraHe- 
ckhíí Bonpoc: b KaKOM CMbicjie KOHCTHTyUHH peajibHa — sto peajib- 
HOCTb TeKCTa KOHCTHTyUHH, KOTOpblH 6e3yCJIOBHO HBJIHeTCH HaCTbK) 
npaBOBOH peajibHOCTH, hjih caM tckct KOHCTHTyUHH He 3acjiy*HBaeT 
BHHMaHHM, nOCKOJIbKy HaHÕOJiee BaXÍHO C TOHKH 3peHHH OHTOJIOTHH 
npaBa pemeHHe 3aKOHOuaTejibHbix h cyacf>Hbix opraHOB, HHTepnpeTH- 
pyioiunx TeKCT, npnneM uocTaTOHHO BOJibHO? Pe3yjibTaTOM o6cyayi,e- 
HHH MOXHO CMHTaTb nOHBJieHHe B JlOKTpilHC KOHCTHTyHHOHHOTO npa¬ 
Ba HeCKOJIbKHX TOMCK jpCHHH. 

nepBan H3 HHX OCHOBaHa Ha npH3HaHHH KOHCTHTyUHH CaMOCTOH- 
TejibHoíí euHHHLteH ohtojiothh npaBa, oõbckthbhoh npaBOBOH ueH- 
HOCTbK), 3BTOHOMHOH CHCTeMOH lOpHUHHeCKHX HOpM BblCUieTO IIOpí-IU" 
Ka 1 . Brapan — 3 to no3HUHH M. ,H,ioBepHce o (J)opMajibHOH (ropHUHHe- 
CKOÍÍ) H (|)aKTM'ieCKOH KOHCTHTVIU1MX. TpCTbH — 3TO V>KC ynOMHHyTaH 
TeopHH peajiHCTHnecKoro TOJiKOBaHHH KOHCTHTypHH. HeTBepTaa — 
Teopna HaCTHHHOH aBTOHOMHOCTH KOHCTHTyUHH. 

B H3BecTHbix paõoTax M. XljoBepace OTpaxeHO CTporo nojiHTHne- 
CKOe nOHHMaHHe JHaTCHMH TeKCTa KOHCTHTyUHH. Ero MOXÍHO CHHTaTb 
OJJHHM H3 pOUOHanaJIbHHKOB COUHOJIOTHHeCKOrO, HJIH nOJIHTOJIOTHHe- 
CKOTO, KOHCTHTyUHOHHOTO npaBa. KOHCTHTyUHH B ero nOHHMaHHH H3 
lopHflHHecKoro uoKyMeHTa npeBpaTHJiacb b npHJioxeHHe k peajibHO- 
CTH nOJIHTHHeCKHX HHCTHTyTOB. IIO ,H,K>Bep:>Ke, KOHCTHTyUHH — 3TO 
npeacue Bcero peajibHOCTb nojiHTHnecKHX HHCTHTyroB, co3uaHHbix eio, 
3TO HHCTHTyUHOHajIbHaH CHCTeMa. HTOÕbl CÕpOCHTb OKOBbl «KipHUH- 
necKoro tJ)opMajiH3Ma», htoõm KOHCTHTyUHH onpaBUbiBajia ceMaHTH- 
HeCKHÍÍ CMbICJI CJIOBa «KOHCTHTyUHH» (yCTpOÍÍCTBO), HCOÕXOJIHMO H3y- 
HeHHe nOJIHTHieCKHX HHCTHTyTOB MCTOUaMH nOJIHTHHeCKOH COUHOJIO- 
thh. Tojibko Torua, c tohkh 3peHHH XlioBepace, bmhbhtch pa3pbiB 
Meacuy cjiopMajibHOH lopnjiHHecKOH KOHCTHTyuneíí h peajibHbiMH 


1 Cm.: IlcpepcMaHH O. Abtohomh33li,hh KOHCTHTypMOHHoro npaBa bo (PpaHUHH. 
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npaKTHKaMM noa hthhcckmx mhcthtytob. JIlKOJia flioBepxe HCCJienyeT 
peanbHbie npaKTHKH, nocKOJibKy K)pn/ui'iecKHH (|)opvia.aH3\i «He HMe- 
eT OÕbBCHHTeJIbHOÍÍ CHJIbl». 

HopMbi KOHCTHTyuHH o nojiHOMOHHflx npe3H,o;eHTa He necKpnn- 
THBHbl, OHH He OnHCbIBaiOT, KaKHM flOJEKHO ÕbITb IIOBCHeHHe BbICfflerO 
flOJixHOCTHoro Jinna, KaKoíí CTHJib ynpaBjieHna oh aojixeH npHMe- 
HHTb. rioOTOMy CaMH nO ce6e HOpMbI KOHCTHTynHH O nOJIHOMOHHHX 
npe jHacHTa He HMeioT õojibinoro 3HaneHHa. Hco6xo,an\to HaÕjnonaTb, 
K3K peaJIbHO OCymeCTBJIHIOTCH BJiaCTHbie nOJIHOMOHHH. Pe3yjIbTaTbI 
3thx HaõJHO^eHHH, ecjiH OHH MeTOflOJiorHHecKH HeocnopHMbi, (jaop- 
MHpyioT HOBbie HopMbi, o6pa3yiomHe ocoõyio HopMaTHBHyio CHCTeMy. 
OHa-TO H HBJMeTCH (J)aKTHHeCKOH KOHCTHTyUHeH B OTJIHHHe OT <|)Op- 
MaJIbHOH, lOpH^HHeCKOH. 

KoHCTHTyHHOHajIHCTbl HHCTHTyHHOHajIbHOrO TOJIKa BO OpaHHHH 
nHTaiOT CBOK) KOHUenpHK) TeMH rOJIJIHCTCKHMH HfleHMH, KOTOpbIMH 
pyKOBOflCTBOBaJIHCb OTIIbl-OCHOBaTejIH KOHCTHTyuHH OpaHHHH 
1958 r. H KOTOpbie OKa3ajIH CTOJIb HBHOe BJIHHHHe H Ha KoHCTHTy- 
HHK) PO 1993 r. 3to yciaHOBKH Ha CHJibHyio npe3imeHTCKyio BJiacTb, 
nocKOJibKy HeOÕXOflHMO «yKpOTHTb» He^OCTaTKH .aCMOKpaTIl11, pauno- 
HajiH3HpoBaTb nojiHOMOHHH napjiaMeHTa, ycnjiHTb HcnojiHHTejibHyio 
BjiacTb. OTCio^a KOHCTHTypHOHHbiH o6pa3 FIpe jHzieHTa — 6ojiee CHJib- 
Hbiít, neM b õojibuiHHCTBe eBponeíícKHX rocyziapcTB. OneBHHHO, cxa- 
JblBaCTCH CJIOXHBfflaHCH BO OpaHHHH nOJIHTHHeCKaH TpaHMUHM — Ha- 
nojieoH — Jlyn BoHanapT — ne Tojuib... üo cyTH, moBepxHCTCKaa 
KOHuenHHH KOHCTHTyuHOHHoro npaBa yMajiaeT 3HaaeHne KOHCTmy- 
Hhh KaK a/ipa npaBOBOH peajibHOCTH. 3ia KOHnenuHa He oõocHOBbi- 
BaeT OÕneKTHBHyiO UeHHOCTb H aBTOHOMHOCTb KOHCTHTyHHOHHOrO 
npaBa. 

TpeTbH KOHHenHHH — sto yace ynoMHHyraa Teopna peajiHCTnne- 
ckoh KOHCTHTyuHH Tponepa — AcKapejuiH. Ee cyrb b tom, hto koh- 
CTHTyUHH CyiHeCTByiOT JIHHIb B TOH Mepe, B KaKOÍÍ aBJIHIOTCH peaJIbHO- 
CTbio HHTepnpeTauHOHHbie aKTbi npHMeHHTejieíí KOHCTHTyuHH — 
napjiaMeHTa h cynoB. 3 to h ecTb HacToaniaa KoHCTHTynHa, peajibHO 
cyiuc ctbvK) maa QHTOJiorHnecKaa chm hh ua — cyzieÕHaa h 3aKOHOTBop- 
aecKaa npaKTHKa. Tckct >kc KOHCTHTyuHH — Majio3HanHTejibHaa aacTb 
(JjaKTHUeCKOH peajibHOCTH. 

Bo (J>paHHy3CKOH noKTpHHe KOHCTHTyuHOHHoro npaBa ecTb eme 
OHHa Toaxa 3peHHa, cornacHO kotopoh KOHCTHTynnoHHoe npaBO non- 
HHHaeTca HeKOTopbiM BbicniHM no OTHomeHHio k HeMy npaBOBbiM 
npHHunnaM n no3TOMy KOHCTHTynna, nBJinacb BaxHbiM HopMaTHB- 
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HbiM aoKyMeHTOM, TeM He MeHee He cuHTaeTcn BnojiHe aBTOHOMHOH ot 
3THX BbICHIHX npHHLIHnOli 1 . 

ABTOHOMHOCTb KOHCTHTVHMM B KOHHCnHHM O. f[(jjepCMaHHa HMeeT 
OHeBHflHbie OHTOJIOTHHeCKHe KOpHH. rio ero MHeHHIO, K>pH,n,HUeCKHH 
OÕbCKT MO>KCT ÕbITb OÕbHBjTCH aBTOHOMHbIM /IBVMH CnOCOÕaMH: C OH- 
TOJIOTHHeCKOH TOHKH BpCHHM OH 3BTOHOMeH, eCJIH HOpMbI, H3 KOTOpbIX 
OH COCTOHT, lOpH^HHeCKH He 3aBHCHT OT ,Tp\THX HOpMJ C SnHCTeMOJIO- 
THHeCKOH TOHKH 3peHHH OH aBTOHOMeH, eCJIH 3HaHHe flaHHOÍÍ OÕJiaCTH 
He CBOflHTCH K 3HaHHK) KaKOH-JIHÕO HpyTOH 2 . HoKa3bIBaeMbIH HM Te- 
3HC 06 aBTOHOMHOCTH KOHCTHTyuHOHHoro npaBa yTBepxuaeT, HTO 
KoHCTHTyuHH OpaHHHH 1958 r. OHTOjiorHuecKH aBTOHOMHa b CHJiy 
paga cooõpaxeHHH: 1) OHa õojibme He mo/Kct HapymaTbCH, nocKOJibKy 
HapyuieHHe KoHCTHTyuHH iipiiBeaeT k ([)y h k u h o h h p o Ba h h k) MexaHH3- 
Ma KOHCTHTyuHOHHOH iocthhhh; 2) OHa peajibHO CTpyKTypnpyeT no- 
JIHTHHeCKHe HHCTHTyTbl H B3aH MO.TC MCTBHe MOKHV HHMHJ 3) OHa 3nH- 
CTeMOJIOTHHeCKH aBTOHOMHa, nOCKOJIbKy y Hee HMdOTCH COÕCTBCHHbie 
oõbeKTbi h MeTOflbi; 4) OHa CBo6oflHa ot «iopHflH3Ma» h peryjrapyeT 
CHCTeMoo6pa3yiomHe 3JieMeHTbi nojiHTHuecKOH peajibHOCTH. 

Ha moh B3rjum, nojie3HOCTb Te3Hca n<J)epcMaHHa 06 aBTOHOMHO- 
CTH KOHCTHTyuHOHHoro npaBa BeJIHKa. B HaCTHOCTH, OH OÕHapyXH- 
BaeT OHTOJIOTHHeCKyiO 3H3HHMOCTb TaKOH HOBOH HHCTHTyHHH, K3K 
KOHCTHTyuHOHHoe npaBocynHe. /JeítcTBHTejibHO, Hapou Ha pecjiepeH- 
HyMe npHHHMaeT cboh BaxHeüuiHX npHHHHnoB XH3HeycTpoíícTBa — 
KoHCTHTyuHK). Ho h b nocjicuyioincM oh He paccTaeTca co CBoefí yu- 
peHHTejibHoií BJiacTbK), nocKOJibKy co3flaH cyueÕHbiH (hjih kb33h- 
CyneÕHblH — K3K BO OpaHHHH) MeXaHH3M KOHTpOJIH CO CTOpOHbl 
Hapo/ia 3a coõ.hohghmcm sthx npHHHHnoB rocyaapcTBOM. HHCTHTyr, 
KOTopbiH nocTOHHHO noHflepxHBaeT 3Ty nepBOHanajibHyio yupeflH- 
TejibHyio BjiacTb, npno 6 pcTacT b CHJiy stoto yHHKajibHyio .tbomctbch- 
Hyio npiipoay. C ohhoü ctopohh, 3to uacTb rocyaapcTBCHHoro anna- 
paTa, nocKOJibKy ((íHHaHciipyeTca opraH KOHCTHTyuHOHHOH k)cthhhh 
H3 6 K),a>KCTa. C flpyTOH CTOpOHbl, 3TO Ba>KH bl H HHCTpyMeHT B pyxax 
rpa>KuaHCKoro oõmecTBa. KaauibiH HJieH KOToporo mo>kct HanpaBHTb 
xajioõy b KoHCTHTyuHOHHbiH Cyp h TeM caMbiM «HaxaTb Ha KHon- 
Ky». TaKHM o6pa30M oh HHHHHiipyeT Hauano hchctbhh MexaHH3Ma 
KOHCTHTyuHOHHOH IOCTHHHH, KOTOpaH CTaHOBHTCH nOCpeHHHKOM 
Mexmy rpaxuaHCKHM oõmecTBOM h rocyuapcTBeHHOH õiopoKpaTHeH. 

1 Cm.: n<pepCMdHH O. ABTOHOMH3aUHH KOHCTHTyuHOHHoro npaBa BO OpaHUHH. 

C. 55. 

2 TaMxe. 
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B pe3yjibTaTe nouuepxHBaeTca BbrreKaiomaH H3 HapouHoro cyBepe- 
HMTeTa yHpeflHTejibHaa ueecnocoÕHOCTb Hapoaa. OHa uocTHraeTCH 
õjiaroflapH TOMy, hto Hapou, npHHHMafl KOHCTHTypHio, BecbMa npe- 
aycMOTpHTenbHO coiaaji opraH, y KOToporo, kbk y UByjiHKoro ílHyca, 
UBa oõJiHKa (rocyziapcTBeHHbm h oõmecTBeHHbiíí), npn stom rapaH- 
TiipoBaHO npaBO rpaxuaH Ha yuacTHe b ynpaBJieHHH uejiaMH rocyuap- 
CTB3 (u. 1 CT. 32 KoHCTHTyHHH PO), B TOM HHCJie nOCpeflCTBOM o6pa- 
meHHH C XaJIOÕOH O npOBepKe KOHCTHTyUHOHHOCTH 3aKOHa B KOH- 
CTHTVUHOHHblH Cyfl. 

3HaHHT jih 3to, HTO ecjiH b KOHCTHTypHH HeT CTaTeií o6 opraHax 
KOHCTHTypHOHHOH K)CTHUHH, TO OHa OHTOJIOTHHeCKH HenOJIHOHeHHa? 
YTBep>K,TCHIie O TOM, HTO HeT KOHCTHTVUHH 6e3 KOHTpOJIfl 3a HeH, OC- 
HOBbiBaeTca Ha Kejib3eHOBCKOH TeopHH, h oho He õeccnopHO. B Aht- 
JIHH HeT KOHCTHTyUHOHHOTO CyH,a, HO eCTb KOHCTHTypHOHHblH KOH- 
Tpojib, h TeM caMbiM nocTOHHHO no,iuep>KMBaeTCH neecriocoÕHOCTb yu- 
peaHTejibHOH BJiacTH Hapoga. Ho bot hto geíícTBHTejibHO BaxHO ujih 
TOTO, 'ITOÕbl KOHCTHTVUHH paCCMaTpHBajiaCb K3K OHTOJIOTHHeCKH 3Ha- 
HHMaa eflHHHpa npaBOBoro npocTpaHCTBa, — 3to nepapxHH Mexuy 
HCH H UPyrHMH 3aKOHaMH. OHa BbipaXaeTCH B H33BaHHH — KOHCTHTy- 
HHH, OCHOBHOH 33KOH. EcJIH 33KOH, npOTHBOpeUaiUHH KOHCTHTyHHH, 
He MOXeT 6bITb OTMeHeH, TO 3T0 3H3HHT, HTO KOHCTHTVUHH He HBHHCT- 
CH yCJIOBHeM HCHCTBHTe.lbHOCTH, K)pH,TH'ieCKOH BHTajIbHOCTH 3aKOHa! 
Ho TOTÍia 3TO paBHOCHJIbHO npH3HaHHK), HTO peaJIbHOCTb KoHCTHTy¬ 
HHH — 3to Bcero JiHHib peanbHOCTb TeKCTa lopHUHuecKHX npHHUHnoB, 
HHHeM He OTJIH'1 aK)mHXCH OT npHHUHnoB, BbIBO.TMMbIX TeOpeTHKBMH. 
EcTb MHOTO (J)OpMaJIbHbIX npH3HaKOB, OÕbHCHHIOmHX, nOHeMy KOH- 
CTHTyUHH — 3TO He OÕblHHblíí 33KOH, a OCHOBHOH. B UaCTHOCTH, nOJIO- 
aceHHH rjiaB 1, 2 h 9 KoHCTHTyHHH PO He Moryr õbiTb nepecMOTpeHbi 
Oe^epajibHbiM CoõpaHHeM, t. e. napjiaMeHT He oõJiaaaeT ueecnocoõ- 
HOCTbK) no KOppeKTHpOBKe OCHOBHbIX KOHCTHTyUHOHHbIX npHHHH- 
noB, npaB h rapaHTHH. 3to ojHauacT, hto kohcthtvuhh, b npHHHHne, 
HeH3MeHHa. 3aMenaTejibHbiH pyccKHÍí pejmrH03Hbm (JmjiocoíJ) 
B. B. BhÕHXHH OÕpaTHJI BHHMaHHe Ha TO, HTO HeHHOCTb HeH3MeHHO- 
cth b npaBe no3HaHa jnoubMH eme b upeBHOCTH. XIpeBHHe Myapeubi, 
3HKO h ouaTeu h rpeKOB b BejiHKOíí I peuHH, Ha Chhhjihh 3ajieBK h Xa- 
pOHfl nOCTaHOBHJIH, HTO BCHKHH XeJiaiOmHH BHeCTH HOBblH 33KOH 
flOJixeH HBHTbca b Hapo^Hoe coõpaHHe c neTJieíí Ha mee h TyT xce Ha 
MecTe noBecHTbca, ecjiH npeuJiaraeMbiíí hm 33koh He 6y^eT npHHHT. 
3to noMorjio, H 3a TpncTa JieT b 3aKOHbi 3ajieBKa h XapoHua 6buio 
BHeceHO TOJibKO flBa flonojmeHHH. K HopMe «ecjiH kto KOMy BbiKOJieT 
rjia3, caM nycTb hhuihtch rjia3a» 6bmo uoõaBUCHo: «ecjiH BbiKOJieT ou- 
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Horjia30My, aoaxeH aHiiiHTbCH oõohx». K HopMe «kto pa3Bencn 6e3- 
HeTHblM, TOMy aOBBOHHCTCÍI B3HTb HOByiO >KCHV» 6bIJIO HOÕaBJieHO: «HO 
He MOJioxe npexHeií» 1 . 

MaCH o TOM, MTO KOHCTHTyHHH — 3TO OCHOBHOÍÍ, ã He OÕbIMHblH 3a- 
koh, o6pa3yeT, c tohkh 3peHHH aBTopa, ocHOBHyio lopHHHHecKyio 
HOpMy — rapaHTHIO OHTOHOTHHeCKOÍÍ aBTOHOMHOCTH KOHCTHTyHHH. 
Moxho TOJibKO coxajieTb, hto H3 TexcTa aeíícTByiomeíí poccHHCKoií 
KOHCTHTyHHH HCHe3HH CJIOBa «OCHOBHOÍÍ 3aKOH». KaK H3BeCTHO, 
Kohcthtvhhh PCOCP 1978 r. Ha3breajiacb «KoHCTHTyunH (Ochobhoíí 
3aKOH)». J\a h HeMeuKaH KOHCTHTyHHH Ha3biBaeTca Ochobhmm 3aKO- 
hom. 3th ynymeHHbie b ac hctbv kmjich Kohcthtvuhm caoBa — cepbe3- 
HblH npoõejl, nOCKOJIbKy 3TH flBa CJIOBa Hpe3BbIHalÍHO HOpMaTHBHbl. 
CjIOB 3THX HCT, HO HX CMbICJI paCKpbIBaeTCfl B CT. 15 «OHCTHTyUHH PO 
nyreM yKa3aHHH Ha caeayiomee: 1) KOHCTHTyHHH HMeeT Bbicmyio 
lopHHHHecKyH) CHJiy; 2) OHa oõaaaaeT npHMbiM aeíícTBHeM; 3) Bce o6h- 
3aHbi b nepisooMepeaHOM nopnaKe coõJnoaaTb Ochobhoíí 3aKOH, a yxe 
noTOM — HHbie 3aKOHbi; 4) ecjiH iipn hh mhctch npaBOBoií aKT, npoTH- 
BopeqamHÍí KOHCTHTyHHH, aeíícTByeT KOHCTHTyHHOHHaH HopMa. Ta- 
khm o6pa30M, rnnoTeTH’ieci<aH HopMa, KOTopyio I . Kejib3eH Ha3biBaji 
grundnorm, Ha caMOM aeae cymecTByeT: OHa BonaomcHa b cjioBax «oc- 
HOBHOH 3BKOH» H paCKpbITa B CBOeM HOpMaTHBHOM COaepXtaHHH B 
npHHHHne Bbicmeíí lopHaHHecKoíí CHJibi. 

He HajiHHHe opraHa KOHCTHTyHHOHHOíí iocthhhh, a Bbicmaa iopH- 
aHHecKaa CHJia KOHCTHTyHHH, conpaxeHHaH c ee BepxoBeHCTBOM Ha 
Bceíí TeppHTopuH Pocchííckoh OeaepauHH, oõecneHHBaeT ohtojioth- 
HeCKyK) aBTOHOMHOCTb KOHCTMTVHH H. 

4. HpoõjieMa aBTOHOMHOCTH KOHCTHTypHH conpaxeHa c cfieHOMe- 
hom HepapxHHHOCTH npaBOBoro npocTpaHCTBa H BepXOBeHCTBa B HeM 
KOHCTHTypHOHHbix HopM. Ka3ajiocb 6bi, ecjiH npaBO ycipoeHO nepap- 
xhhho, h Ha BepmHHe nnpaMnabí HaxoaHTCH kohcthtvumh, to Bce hh- 
acepacnojioxeHHbie lopHflHHecKHe HopMbi aoaxHbi cooTBeTCTBOBaTb 
HM KaK OÕJiaaaiOmHM BepxoBeHCTBOM. TaK flOJHKHO ÕbITb B Hfleajie, 
oaHaKO b npaBOBoií peajibHOCTH Bce oõctoht ropaiao cjioxHee. 

CaMa KOHCTHTyHHH, yHHTbiBan peajiHH, CKJiaabiBaioLHHecH b npo- 
CTpaHCTBe npaBa, He HCKJHonaeT B03M0)KH0CTb aeíícTBHH lopnaHHe- 
CKHX HOpM, npOTHBOpCHaUIHX eíí. B 3TOM CMbICJI CTpyKTypaJIHCTCKOTO 
aHajiH3a no3HTHBHoro npaBa, ocymecTBJieHHoro T. Kejib3eHOM b 
«Hhctom yneHHH o npaBe». 

O.iHaKO ecTb h apyraH tom [<a 3peHHH. JI. ÜKirH, P. Kappe ae Manb- 
6ep VTBepjKaaaH, mto npoTH BopcwaniH ií kohcthtvhhh 3aKOH hbhhctch 


1 Euõuxuh B. B. yica3. com. C. 16. 
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HefleíícTBHTejibHbiM ab ovo, t. e. c caMoro Hanajia, thk hto BHe 33 bh- 
CHMOCTH OT TOrO, ÕyflCT JIH OTMeHeH BnOCJieflCTBHH, OH He MO>KCT nO- 
poxgaTb npaBOBbix nocjieacTBHH c MOMema ero noriBJieHHH. 

Karan H3 3 thx ,ibvx tohck ipcHHH 3acjiyxHBaeT noamepiKKH? Cno- 
coõcTByeT JiH peacHMy npaBOBOH onpe/iejieHHOCTH TaKaa CHTyapHH, 
Korjia He TOJibKO jhoõoh cya, ho h jiioõoh rpaxnaHHH õyiieT oõbUB- 
JIHTb, HTO, C ero TOHKH 3peHHH, 3aKOH MeiHaeT fleHCTBHK) KaKOTO-TO 
nOJIOXeHHH KOHCTHTypHH, ã 3TO 03HaHaeT, HTO OH He ÕyaeT CHHTaTb 
HeoõxoflHMbiM npHflepxHBaTbCH npeanHcaHHH 3aKOHa, npH3HaBan 
ÕOJiee aBTOpHTeTHbIMH nOJIOJKCHHH KOHCTHTyHHH? 

KoHHeniuiH Jl. fliora, P. Kappe ae Majibõepa nonaaa b TeKCT Koh- 
CTHTypHH PO 1 , nOCKOJIbKy B Heií COflepXHTCH [IO.IO>KCHHe O TOM, HTO 
cyjlbll n(WIHHHK)TCH TOJibKO KoHCTHTyHMM H (^ejiepaJIbHOMy 3aKOHy. 
Ecjih cy^bíi oÕHapyacHBaeT, hto noaJiexaniHH npHMeHeHHio 3bkoh 
paCXOflHTCH C KoHCTHTyHHeií, TO OH JIOJUKCH ofipaTHTbCH C 3anpOCOM B 
KoHCTHTyHHOHHblH Cvjl C npOCbÕOH npOBepHTb KOHCTHTVUHOH HOCTb 

3aKOHa (h. 4 ct. 125 KoHCTHTypHH PO). Ho bot ecjiH cyzi ycTaHOBHT 
npH paccMOTpeHHH flejia HecooTBeTCTBHe aKTa rocyaapcTBeHHoro hjih 
HH oro opraHa 3aKOHy, to oh BnpaBe npHHHMaTb pemeHHe b cootbct- 
ctbhh c 3aKOHOM ('I. 2 ct. 120 KoHCTHTyuHH PO). B TaKOM cjiynae cy- 
/IbH He oõpamaeTCH b KaKoíi-JiHÕo ropHcjiHKHHOHHbiH opraH c npocb- 
6oíI yCTaHOBHTb ^JIH Bcex (JiaKT HeCOOTBeTCTBHH nOfl3aKOHHOro HOp- 
MaTiiBHoro aKTa 3aKOHy, oh, o6pa3HO Bbipaxaacb, «oõxouht ero 
CTopoHoii» ! Ho iia Bcex apyntx rpaxjiaH h cyaoB stot nojnaKOHHbin 
aKT õyjieT npoflOJixaTb aeíícTBOBaTb, xoth h OKaxeTca b coctohhhh 
« lano^oípcHHOCTii» b ero HeaeiícTBMTejibHOCTit. 

JlerKO oÕHapyxHTb cjiaõbie MecTa b stoh (J)paHriy3CKOH KOHuen- 
Hhh: nouBJineTCH cjihihkom MHoro cyõbeKTOB, KOTopbie MoryT Bbipa- 
3HTb MHeHHe o HecooTBeTCTBHH aKTa 3aKOHy. Be^b npoclieccHOHajib- 
Han no^roTOBKa cyaeií moxct BecbMa cymecTBeHHO pa3jiHHaTbCH, 
a nosTOMy oõJiaaaiomHH xopomeíí TcopeTH i iecKoii ncflroTOBKOH cy^bn 
MoxeT oÕHapyjKHTb HecooTBeTCTBHe no.iiaKOHHoro aKTa 3aKOHy. Hpy- 
roH xe cyflbH õyaeT no-npexaieMy, He npeõbiBaa b nneHy coMHeHHÍí, 
npHMeHHTb 3TOT nOfl3aKOHHbIH aKT. H TOTfla B03HHKaeT CHTyaHHH 
npaBOBOH HeonpejiejieHHOCTH, KOTOpaa, nojiyiaeTCH, rajioKCHa b tck- 
CTe KoHCTHTyuHH. Bcjib ecjin pa3Hbie cyyibi õyayr no-pa3HOMy npnMe- 
HHTb aaHHbiíí nofl3aKOHHbiH aKT h no-pa3HOMy pa3peuiaTb aejia Ha 
ílajibHeM BocTOKe h Ha 3anaae Pocchh, to sto cocTonHHe b Kohcth- 

1 Bcbmojkho, SjiaroflapH B. A. TyMaHOBy, KOTopwii OKa3HBaji õojibmoe BJBiHHHe Ha 
npopecc (JjopMHpoBaHHB npoeKTa KOHCTHTyunoHHoro TeKCTa h KOTopoMy (J)paHLi;y3- 
CKaa KOHiiemiHH 6wjia 6jnoKe Bcex hhhx. 
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TyuHH PO KBajiH(|)HixHpyeTC5i KaK HepaBeHCTBO nepeu 3aKOHOM h cy- 
Hom, KaK cocTOHHHe nojiHoíí npaBOBOíí HeonpeaejieHHOCTH. 

OneBHflHO, hto opeHKa npoTHBopeHHH Mexay KOHCTHTypHeií h 
HOpMaTHBHbIM aKTOM HBJTHCTCH CyÕbCKTMBHOÜ. Ha 3TO OÕpaiíiaCT BHH- 
MaHHe (|)paHuy3CKHH yneHbiíí M. Tponep 1 . Jlnuib KOMneieHTHbm ro- 
Cy^apCTBeHHblít lOpHQHHKHHOHHbffl OpraH MOXeT pa3peiUHTb KOJIJIH- 
3HOHHyio npoõJieMy ergo omnes, t. e. a jm Bcex. Bot ncievty npHMeHH- 
TeJIbHO K COMHeHH3M O COOTBeTCTBHH 3aKOHOB KOHCTHTyHHH Cnop 
MOHonojibHO pa3pemaeT ca m h ct Be h h bi ii npaBOMOHHbiH opraH — h bto 
KOHCTHTyUHOHHblíí Cyfl. Mt() >KC KaCaeTCfl nOfl3aKOHHbIX 3KTOB, a K HX 
HHCJiy OTHOCMTCM H TaKHe aBTOpHTeTHbie HOpMaTHBHbie aKTbl, KaK no- 
CTaHOBjiemM üpaBHTejibCTBa PO, to b CTpaHe ecTb tbicí-imh cyaoB, ko- 
Topbie TeopeTHHecKH BnpaBe npn3HaTb b CHJiy ct. 120 KoHCTmy- 
UHH PO, 'ito nocTaHOBJieHHe npaBHTejibCTBa PO HBjiíieTCíi hcjicmct- 
ByiOIHHM. ÜO cym, B KOHCTHTyHHH PO JIOCTaTOHHO SKJieKTHHHO 
BonjiomeHbi UBe pa3Hbie TeopeTHnecKHe no3HiiHH — (|)paHuy3CKaB 
(Jla(t)cppbep, ,H,iorH, Kappe ae Majibõep) h aBCTpHHCKan (Kejib3eH). 

CorjiacHO KOHuenuHH f. Kejib3eHa HcacHCTBHTeabHbix HopMaTHB- 
Hbix aKTOB õbiTb He MoxeT, cymecTByioT jiHHib aKTbi, iioaaoKaiHMC ot- 
MeHe KOMneTeHTHbiM opraHOM, npn btom xejiaTejibHO, HTOõbi TaKnx 
opraHOB õbijio HeMHoro. Akt, MJaaHHbm ojihmm KOMneTeHTHbiM opra¬ 
HOM h He OTMeHeHHbiíi apyrHM KOMneTeHTHbiM opraHOM, flBJineTcn 
aencTByioniHM h aojixeH npHMeHBTbcn, KaK ciHTaeT Keab3eH. Hc- 
nojib30BaHHe ojihoh h toíí *e xapaKTepncTHKH hjih KBajiH(|)HKaHHH 
«HeaeiícTBHTejibHbiH aKT» no OTHomeHHio k aKTy, OTMeHeHHOMy oa- 
HHM MOHOnOJIbHbIM CyaOM, H aKTy, KOTOpblH HaCTHOe JIHHO JIHÕO op- 
HHHapHblH cya CHHTaiOT npOTHBOpCiaiHMM KOHCTHTyUHH HJIH 3aKOHy, 
bhocht nyTaHHLiy. npeanojioxeHHe 06 oOnianHocm cyaa BoraepxH- 
BaTbCH OT npHMCHCHMÍ-l TaKHX nOaiaKOHHblX HOpMaTHBHbIX aKTOB Mpc- 
BaTO pHCKOM npaBOBOíí HCOnpe/ICJieHHOCTH. 

Hmchho KeabieHOBCKaH KOHuenuHH jiexnT b ocHOBe npaBOBOíí no- 
3HHHH KoHCTHTyHHOHHOTO Cyaa PO, H3JIOXeHHOÍÍ B nOCTaHOBJieHHH 
OT 16 HioHíi 1998 r. N° 19-n. 3anBHTejib yKa3aji b CBoeM 3anpoce, hto b 
pe3yjibTaTe HconpeaeaeHHOCTM b noHHMaHHH icovineTCHUMii cyaoB, yc- 
TaHOBjieHHOií ct. 125—127 KoHCTHTyuHH PO, HMeioT MecTO cjiynan 
npH3HaHHH HeKOHCTHTyHHOHHbIMH (JjeflepaJIbHblX H apyrnx 3aKOHOB 
HHbiMH, noMHMO KoHCTHTyuiioHHoro Cyaa PO, t. e. cyaa-MOHonojiH- 
CTa, cyuaMH. no ero mhchhio, npoBepKa KOHCTHTypHOHHOCTH (Jieae- 
pajIbHblX 3aKOHOB, KOHCTHTyHHH, yCTaBOB, 3aKOHOB H HHbIX HOpMaTHB- 

1 Cm.: Tponep M. IlpoõJieMa TOJiKOBaHiia h TeopHH BepxoBeHCTBa kohcthtyiihh. 
M„ 2005. C. 173. 
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HbIX BKTOB CyÕbCKTOIS PO OTHOCHTCH K HCKJIIOHHTeJIbHOH KOMIieTeH- 
Hhh KoHCTHTyuHOHHoro Cyaa PO. no cyTH, aaHHbiM 3anpoc HMeeT b 
K anecTBe CBoeíí TeopeTHnecKoíí ochobh KOHueraiHio T. Kejib3eHa. 
Hcabia He npH3HaTb, 'ito npHHMToe no aaHHO\ty 3anpocy nocTaHOBjie- 
HHe KoHCTHTyuHOHHoro Cyaa PO noMoraeT ycipaHHTb npHcyTCTByio- 
IIIHÍÍ B TeKCTe pOCCHHCKOH KoHCTHTyuHH 3KHCKTH3M H flaXC npOTHBO- 
pCHHC. no MHeHHIO KoHCTHTyHHOHHOrO Cyíja PO, OTKa3 OT npHMeHe- 
HHH B KOHKpeTHOM flejie 3aKOHa, HCKOHCTHTyHHOH Horo C TOHKH 3|1CHHH 
opflHHapHoro cyaa, npoTMBopeaiia 6bi kohct htv i ui o h h li m nojioxemi- 
3M, COrjiaCHO KOTOpbIM 3aKOHbI aCHCTBVK)T CaHHOOÕpaBHO Ha BCeíí Tep- 
pHTOpHH PO (CT. 4, 15 H 76), HBTOXe BpeMH CTaBHJI 6bl noa COMHeHHe 
BepxoBeHCTBO KoHCTHTyuHH PO, T3K K3K OHO He MoxeT 6biTb peaan- 
30BaH0, ecjiH aonycKaeTca pa3HopenHBoe TOjiKOBaHHe pa3JiHHHbiMH 
CyaaMH KOHCTHTyHHOHHbIX HOpM. OÕpaTHM BHHMaHHe Ha 3TO nOHHM3- 
HHe npHHHiina BepxoBeHCTBa: TonbKO npn HajranHH cyaa-MOHonojiH- 
CTa aOnyCTHMO TaKOe COCTOHHHe CHCTeMbI HOpMaTHBHbIX 3KTOB, no- 
CTpoeHHoit Ha Hanajiax nepapxHH, KOTopoe Ha3biBaeTca BepxoBeHCT- 
bom Kohctmtvuhh. Mhcto KCjibBCHOBCKiiM noaxoa. 

KoHCTHTyuHOHHbiH Cya PO npHmeji k 3aKJHOHeHHio, hto H3 ct. 76 
KoHCTHTyiiHii PO, perynHpyiomeíí n piiHiinribi paipciueHHH kojijih3hh 
Mexay HOpMaTHBHbIMH 3KT3MH pa3JiHHHoro ypoBHa, He BbiTeKaeT 
npaBOMOHHe (J)eaepaabHbix cyaoB npH3HaBaTb HopMaTHBHbie aKTbi 
CyÕbeKTOB PO He COOTBeTCTByiOmHMH HX KOHCTHTVUMB\i (ycTaBaM). 
OcymecTBJieHHe yKa3aHHOíí (JjyHKHHH, BJieKymee jrameHHe HopMa- 
THBHblX 3KTOB CyÕbeKTOB PO K>pHaHHeCKOÍÍ CHJIbl, nO CMblCHy M. 2 
CT. 5, CT. 73 H 118 KoHCTHTyuHH PO, B03M0XH0 JIHIHb OpraHaMH KOH- 
CTHTypHOHHOrO CyaOnpOHBBOaCTBa. 

O l ieBH,TH(), MTO KoHCTHTyUHOHHblH CyH PO He MOT He npHHHTb BO 
BHHMaHHe, HTO OH He B COGTOHHHH He KO H CT HTyH H OH 3.1 H 3 H p() B3T b Ka- 

KHe-TO nojioxeHHH, npHcyrcTByiomHe b TeKCTe KoHCTHTyuHH PO. 
nMeHHO nosTOMy b n. 7 yKa3aHHoro nocTaHOBJieHHH coaepxaTca cae- 
ayK)Lune ocTopoxHbie otobopkh: 

«KoHCTMTVLiMOHHoe 3aKpenaeHHe HCKaiOHHTeabHoro noaHOMOHHH 
KoHCTHTypHOHHoro Cyaa Pocchhckoíí OeaepapHH no npoBepKe koh- 
CTHTyuHOHHOCTH HopMaTHBHbix 3KTOB, nepeaHcaeHHbix B CTaTbe 125 
(nyHKTbi “a” h “6” nacTH 2) KoHCTHTyuHH Pocchhckoíí OeaepauHH, 
He 3aTparHBaeT noaoxeHHe ee orarai 120 (nacTb 2), coraacHO KOTopo- 
My apyrne cyaw, yeraHOBHB npn paccMOTpeHHH aeaa HecooTBeTCTBHe 
aKTa rocyaapcTBCHHoro opraHa 3aKOHy, npHHHMaioT pememie b coot- 
BeTCTBHH C 33KOHOM. 

HenocpeacTBeHHO H3 KoHCTHTypHH Pocchhckoíí OeaepamiH He 
BbiTeKaeT t3k>kc, mto cyabí BnpaBe BHe cbhbm c paccMOTpeHHeM koh- 
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KpeTHoro nejia ocymccTBji htb HopMOKOHTpojib b OTHomeHHH HopMa- 
THBHblX aKTOB, IICpCHHC.ieHHblX B CTaTbe 125 (nyHKTbl “a” H “6” Mac- 
Tll 2), II npH 3 HaBaTb HX HC^eHCTByK)III.H\lI 1 B CBH 3 H C HeCOOTBeTCTBH- 
eM HHOMy aKTy, HMeiomeMy õojibmyio lopimwiecKyK) cnjiy. B to xe 
BpeMH CTaTbH 76, 118, 120, 125, 126, 127 h 128 KoHCTmypHH Poc¬ 
chhckoh Oc.acpauHH He ncK.TK)'iaK)T npaBa aaKOHonaTe.iH cnennajib- 
Ho npcaycMaTpHiiaTb ocymecTBJieHHe cyaa\in oõmeii ropHCflHKHHH h 
apÕHTpaxHbiMH cyaaMii b nopmiKe anvi hh iicTpaTH iíhoto cyaonpoH 3 - 
BOflCTBa nojiHOMOHHH no npoBepKe cootbctctbhh nepenncjieHHbix b 
CT aTbe 125 (nyHKTbi “a” h “6” nacTH 2) HopMaTHBHbix aKTOB HHxe 
ypoBHH (|)enepíUbHoro 3 aKOHa HHOMy, HMeiomeMy õojibmyio lopn^H- 
necKyio CHJiy aKTy, KpoMe KoHCTHTyuHH Pocchhckoh OeaepauHH. 
O^Haxo npH 3 H 3 HHe HeneíícTByiomHMH Ha 3 BaHHbix b CTaTbe 125 
KoHCTHTyuHH Pocchhckoh OegepauHH aKTOB HHxe ypoBHH (Jiefle- 
pajibHoro 3 aKOHa HeB 03 M 0 XH 0 BHe neTKOH perjiaMeHTauHH npHHH- 
THfl TaKHX pemeHHH». 

B 1998 r. KeMepoBCKHH oõJiacTHOií cya; yaoBJieTBopHJi 3anBJieHHe 
oõJiacTHoro npoKypopa o npH3HaHHH 3aKOHa KeMepoBCKOH oõJiacTH 
HeneHCTBHTejibHbiM KaK npoTHBopciamcro (|)c.aepa.ibHOMy aaKOHOna- 
TejibCTBy. A.aMHHiicTpauHH oõJiacTH o6xa.ioBa.aa pemeHHe oõ.iacTHoro 
cyaa b BepxoBHbiH Cya PO, iio.iaraa, mto oho nomiexiiT oTMeHe, no- 
CKOJIbKy B COOTBeTCTBHH C nOCTaHOBJieHHeM KoHCTMTVLIMOHHOrO Cy- 
na PO OT 16 HioHfl 1998 r. N° 19-11 paccMOTpeHHe B03HHKinero cnopa 
OTHOCHTCH K HCKJHOHHTejIbHOH KOMneTeHIIHH KoHCTHTyLtHOHHOTO 

Cyaa PO. 

CyneÕHau Ko.i.aerHa BepxoBHoro Cyaa PO npn paccMOTpeHHH .ae- 
jia npHOCTaHOBHJia npon 3 BO,acTBO h oõparajiacb b KoHCTHTyuHOHHbiH 
Cya PO c 3 anpocoM o npoBepKe KOHCTHTyuHOHHOCTH ornear hbix no- 
noxeHHH OeaiepajibHoro 3 aKOHa ot 17 HHBapa 1992 r. N° 2202-1 
«O npoicypaType Pocchhckoh OeaepamiH». B npHHHTOM KoHCTHTy- 
HHOHHblM CyaiOM PO nOCT 3 HOBJieHHH COflepXHTCH CJieayiOmHH Bbl- 
BOfl: yTpaTa 3 aKOHOM K)pn,anaecKoii chjih, KaK c.ie,ayeT H 3 a. 6 ct. 125 
KoHCTHTyuHH PO h KOHKpeTH 3 HpyiomHX ee ct. 79 h 87 OeaepajibHO- 
ro KOHCTHTyuHOHHoro 3 aKOHa ot 21 HKxrrn 1994 r. Ne 1-OK3 «O Koh- 
CTHTyuHOHHOM Cyae Pocchhckoh OeaepauHH», B 03 M 0 XHa Jinmb b 
pe 3 yjibTaTe npH 3 H 3 HHH ero HeKOHCTHTyuHOHHbiM. TaKoe pemeHHe, 
BbiHeceHHoe b nopmiKe KOHCTHTyiaHOHHoro cyaonpoH 3 BoacTBa, aeíí- 
CTByeT HenocpeaicTBeHHO, h noTOMy OTMeHa He cooTBeTCTByiomero 
KoHCTHTyuHH PO 3 aKOHa opraHOM, ero npHHHBHiHM, He TpeõyeTca, 
T 3 K KaK 3 TOT 33 KOH CMHTaCTCH OTMeHeHHbIM, T. e. H C.TC ÍÍCTBIITC .1 bHblM, 
c MOMeHTa oraameHHíi n o c t a h o b.i e h m a KoHCTimianoHHoro Cya a PO. 
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Pa'XTM'IHH B K)pMHM'ICCKHX nOCJie^CTBHHX npH3HaHH3 3aKOHa cy6t- 
eKTa PO HefleííCTBHTejiBHBiM h npH3HaHHH 3aKOHa cyõijeKTa PO He- 

3.CMCTBVK)IUHVI OÕyCJIOBJieHbl pa3nHHHHMH MeXfly ero HeCOOTBeTCTBH- 
eM KoHCTHTypHH PO h HecooTBeTCTBHeM 4>eaepaabHOMy 3aKOHy. 

PaccMOTpeHHe cyaoM oõmeH lopHcnHKnHH aena o npoBepice 3axo- 
Ha cyf)bei<Ta PO, b pe3yjibTaTe KOTopoír oh mo>kct fibiTb npH3HaH npo- 
THBopenamHM (J)eaepanbHOMy 3aKOHy, He HCKjnonaeT nocneayiomeH 
npOBepKH ero KOHCTHTyHHOHHOCTH B nOpaflKe KOHCTHTypHOHHOrO 
cyaonpoH3BoacTBa. CjieaoBaiejibHO, pemeHHe cyaa oõmeir topiicanK- 
Hhh, KOTopbiM 3aKOH cyõbCKTa PO npH3HaH 11 poTi -1 Bope i iam hm (jie.ae- 
pajibHOMy 3aKOHy, no CBoeíí npnpoae He HBJineTCH noaTBepacaeHHeM 
HeaeHCTBHTejibHOCTH 3aKOHa, ero OTMeHbi caMHM cyaoM, TeM 6ojiee 
jiHmeHHH ero lopHnHnecKOH chjim c MOMema H3aaHHH, a 03HanaeT 
jiHmb npH3HaHHe ero HeaeiíCTByiomHM h, caeaoBaTenbHO, c MOMeHTa 
BCTynjieHHH peineHHa cyaa b CHJiy He noaaeacamHM npnMeHeHHio. 
KaK Jiioõoe cyaeÕHoe pemeHHe, oho oõíoaTeabHO k HcnojiHeHHio Bce- 
mh cyõbeKTaviH. KOTopbix oho KacaeTCH. JlHmeHHe >kc aicra lopHaHne- 
ckoh chjim B03M0JKH0 TOJibKO no pemeHHK) caMoro 3aKo h oaaTea b h oro 
opraHa, H3aaBinero aKT, hjth b npeayc mOT pc h ho m KoHCTMTyuHCH PO 
nopHHKC KOHCTHTypHOHHoro cyaonpoMBBoacTBa. 

Moaoio jih npeanojioxHTb, hto bo3moxho aBTOHOMHoe cymecTBO- 
BaHHe flByx pa3Hbix peajibHOCTeíí — peajibHOCTH KOHCTHTyHHOHHoro 
TeKCTa H KOHCTHTyHHOHHO-npaBOBOH peajibHOCTH? 3 tot Bonpoc 3By- 
HHT H B lipilHHTOM B aOKTpilHC KOHCTHTVIiHOHHOrO npaBa HCn0JIb30Ba- 
HHH nOHHTHH <<K)piini1'ICCKaH KOHCTHTyUMM» H «(|)3KTH’IeCK3H KOHCTH- 
TynHH». 

B pejmx õojiee noapoÕHoro aHajiH3a kojijih3hh lopnaHnecKHX 
HopM paccMOTpnM KOHnenrpno T. Kenb3eHa, oõpaTHB BHHMaHHe Ha 
ee OHTOJiornHecKyio cocTaBJimomyio. B «Hhctoh TeopHH npaBa» 
Kejib3eH yTisepxc.aaeT, mto npeanoaoaceHHH o bo3moxhocth CHTyanHH, 
Koraa HMeeT MecTO HecornacoBaHHe Mexay HopMaMH Bbicmero no- 
pnflKa (KOHCTHTynHOHHbie HopMbi. — T. T.) h HH3mero nopaflKa 
(oÕblHHOe 33 KO HOaaTea bCTISO), HJIH O HeKOHCTHTynHOHHOCTH 3aKOHa 
HBJimoTCH «npoTHBopew mcm b onpeaeaeHHH» (contradictio in adjecto). 
Ido MHeHHio Kejib3eHa, ecjin HopMa HMeeT ropHaHnecKyio CHJiy, to oc- 
HOBaHHe ee aeírcTBHTejibHOCTH 3aKjnonaeTcn He HHane, KaK b HopMe 
õojiee BbicoKoro nopaaKa. 

B to ace BpcxiH HopMa HBjmeTCH ae m cr b irrca b h o i-i ao Tex nop, noKa 
OHa He OTMeHeHa b cootb6tctbhh c aeírcTByiomeH b lopHaHnecKOH 
CHCTeMe nponeaypoíí. A no jTovty npn OTcyrcTBHH cnenwaabHOH npo- 
neaypbl npH3HaHHH 3aKOHOB HeaCHCTBHTeabHbIMH, KaaCablH npHHH- 
Tbiít 3aKOHoaaTeabHbiM opraHOM b KanecTBe 3aKOHa aKT HBaaeTcn 
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HeHCTBHTeJIbHblM. TaKHM 0Õpa30M, KejIb3eH CKOHCTpyHpOBajI HOBOe 
noHHMaHHe CTaporo lopHHHHecKoro iiohhthh «aeHCTBHTejibHOCTb 
HOpMbI». OcHOBa HeííCTBHTejIbHOCTH HOpMbI B HaJIHHHH «OCHOBHOÍÍ 
HopMbi», npnneM He3aBHCHMO ot aoõpoKanecTBeHHOCTH iopH,HHHe- 
CKoro co,acp>KaHna HopMbi. Hhmmh cjioBaMH, ecjiH kohcthtvuhh He 
npeaycMaTpHBaeT npoueaypbi OTMeHbi 3aKOHOB, OHa TeM caMbiM C03- 
naeT ocHOBaHHe ajih cymecTBOBaHHH HopM, npoTHBopenamHX ee 
npeunHcaHHHM. 

Kejib3eH yTBepamaji, hto, nocKOjibKy KOHCTHTypHOHHbie HopMbi, 
peryjiHpyroiHHe 3aKOHOflaTejibHyio npopenypy (h hojihomohhh nap- 
jiaMeHTa. — F. F.) HMeioT xapaKTep ajibTepHaTHBHbix npeanncaHHH, 
3aKOHOflaTejibHbiíí opraH HMeeT B03MoaaíocTb Bbiõopa. 

J\rsi Toro HTOõbi noHHTb CMbicji caMoro BaacHoro b KOHpenuHH 
KeJIb3eHa nOHHTHH «HeHCTBHTeJIbHOCTb HOpMbI», HeOÕXO^HMO o6pa- 
THTb BHHMaHHe Ha TpH OCHOBHbie npeflnOCbIJIKH ee (JlOpMHpOBaHHH, 
TeM 6ojiee hto nepBan H3 hhx HMeeT OHTOJiorHnecKyio npHpoay. ,U,jni 
Kejib3eHa npHHHHnHajibHO b3>kho noaaepKHyTb pa3jiHHHe vte>K,ay no- 
hhthhmh «cymHÍí» h «flojixHbm». Kaic H3BecTHO, Sein (cymee) h 
Sollen (to, hto hojdkho cymecTBOBaTb, aoiDKHoe) — sto KaTeropHH 
KJiaCCHHeCKOH MeTE(J)H3HKH, npeflCTaBJIHIOmHe COÕOH OHTOJIOTHHe- 
ckhh ayajiH3M. Eme pa3 oõpaTM m BHHMaHHe MHTaTcan: sth MeTa(|)inn- 
necKHe OHTOJiorHnecKHe KaTeropHH npeacTaBJunoT coõoíí (J)hjioco(|)- 
CKoe ocHOBaHHe ho3hthbhctckoh no CBoeíí npHpoae TeopHH T. Kejib- 
3eHa. 

Mcxoan H3 naco KaHTa Kejib3eH nojiaraji, hto cjiegyeT pa3.an'iaTb 
npaKTHHecKHH pa3yM h TeopcTH'ieci<HH pa3yM. Bo-nepBbix, y i<a>Kaoro 
ti 3 hhx cbom npc,a\teTHas-i c(|)cpa, c(|)cpa npnjioxeHHH yciuiHH cooTBeT- 
CTByiomero pa3yMa. HayKH, ocHOBaHHbie Ha npaKTHnecKOM pa3yMe, 
a 3 to npeayie Bcero KipMcnpyacHHnH, hmciot aeao co c(|)cpoií «aojiac- 
Horo». ElayKH, ocHOBaHHbie Ha TeopeTHnecKOM pa3yMe, a sto ecTecT- 
BeHHbie HayKH, hmciot aejio co c<|)epoH «cymero» (npHpoaHoro). 
MMeHHO no3TOMy b ueHTpe KOHpenLiHH Kejib3eHa, H3JioxeHHOH b 
«Hhctoít TeopHH npaBa», HaxoanTca no3HTHBHoe npaBO KaK TaKOBoe, 
KaK coBOKynHOCTb aeiicTByKHUMX ropnaHHecKHX HopM, a He H3yneHHe 
npaBOBOH CHCTeMbI KaKOÍÍ-JIHÕO KOHKpeTHOH CTpaHbl 1 . 

Bo-BTOpbIX, 'IHCT3M TeOpHÍI npaBa CTpeMHTCH K CTpyKTypHOMy aHa- 
jiH3y no3HTHBHoro npaBa, a nosToviy coaepxaHHe K)pnan'iecKiix HopM 
y Kejib3eHa yxoanT Ha BTopoíí naaH. Hero BaxcHO HMeTb CTpyKTyp- 

1 Cm.: JlyKameem B., Ulanam O. B noHCKax racTOTM b lopManaecKOH HayKe // 
CpaBHHTejibHoe KOHCTinymioHHoe o6o3pemie. 2008. N° 13. C. 178. 
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Hoe noHHMaHHe, ycBOHTb ycTpoíícTBO no3HTHBHoro npaBa — kbk oho 
BH yTpeHHe ycipoeHO n KaK oho ([>yHKnnoHnpyeT. 

B-TpeTbHX, nncTafl Teopiin npaBa Kejib3eHa He BBJiaeTCH egHHCT- 
BeHHOíi njin eflHHCTBeHHO BepHoíí Teopnen, KOTopan MoxeT oõbhc- 
HHTb npaBO. FIpaBO MoateT n aojdkho myiaTbca connojiorneH. Ejihh- 
CTBeHHan oroBopica Kejib3eHa, KOTopaa MHornMH HHTepnpeTHpyeTca 
omnõoHHO 1 , Ho Ha caMOM nejie HBJiHeTCH BepHon: ropHgHnecKHH non- 
xofl k MHpy npaBa He ^ojixeH ocHOBbiBaTbcn Ha MeToaojiorHnecKOM 
CHHKpeTH3Me H npHMeHeHHH MeTOflOB, CBOÍÍCTBeHHblX apyrHM, He- 
npaBOBbiM HayKaM. 

BepHO oxapaKTepH30BajiH HHCTyio Teopnio npaBa B. JlyKameBHH n 
O. LUajiaT: oto TeopHH MCTOjiojiornnecKn hhctotc cTpyKTypHoro iopn- 
XtnnecKoro aHajiH3a no3HTHBHoro npaBa 2 . 3acjiyra Kejib3eHa coctoht b 
TOM, HTO OH TJiyÕOKO H3yHHJI onenb BajKHyio flJIH K)pncnpyacHHHH KaTe- 
ropHK) Hepapxnn HopM n hx ,ie ií ct b h tc jt b h oct m b yBH3Ke c iicpapxnen. 
OHTOjiorHnecKan orpaHHneHHOCTb TeopHH Kejib3eHa, c Moeií tohkh 
3peHHB, 3aKjnonaeTca b tom, hto oh c<|)OKycHpoBajicH Ha TeMe nepap- 
xhh HopM h, Kax Oto nacTO õbiBaeT, OKa3aBiHHCb b njieHy yBJieneHHH, 
He 3aMeTHJi, hto b npaBOBOH jie ü ct bhtcjt bhoct n ecTb Mecra He TOJibKO 
nepapxHH HopM. 

rioHHTHe «HepapxHnecKHÍí nopaaoK», KaK nncaji Jl. (|)oh EapTajiaH- 
(f)H — OflHH H3 JIHflepOB CHCTeMHbIX HCCJieflOBaHHH, HBJIHeTCH «(J)VHZia- 
MeHTajIbHblM JIJ1H OÕIIICH TeopHH CHCTeM... MepapXHH npOHBJIHCTCH KaK 
b CTpyKTypax, tbk h b (|)VHKnnHX» 3 . CymccTByfOT jnse <|)opMbi nepapxn- 
necKOH opraHH3an;HH: 1) iiepapxHH, ocHOBaHHaa Ha npHHpHne xcecT- 
koh aeTepMHHapHH, h 2) nepapxHH, 6a3HpyioinaHCH Ha npHHpHne Be- 
pOHTHOCTH (cJiynaHHOCTH). 

riepBaH (JjopMa HepapxHnecKOH opraHH3apHH CBOíícTBeHHa npo- 
neccaM ynpaBjieHHH b oõmecTBe (HaM ohh 3HaKOMbi icpci «BepTHKajib 
BJiaCTH»). EcJIH B HeKOTOpOM KOJIJieKTHBe, 0pr3HH30BaHH0M no npnH- 
nnnaM jkcctkoü jieTcpvuiHannn, o/moro H3 mh.thbhhob HaaejiHTb npa- 
BOM Ha HHHUHaTHBy, TO (J)yHKnHOHHpOBaHHe OÕmeCTBa B03M0XH0 
TOJibKO 3a cneT noflaBJieHHH HHHUHaTHBbi Bcex apyrnx hh/ihbhji,ob. 
npH H3JIHHHH HHIinnaTHBbl XOTH 6bl y HByX HJieHOB KOJIJieKTHBa (|)yHK- 
HHOHHpoBaHHe KOJIJieKTHBa (oõiiihocth) õyaeT napajiH30BaH0, no- 
CKOjibKy HHHnnaTHBa npejino.iaraeT onpc/iejicHHbie caviocTOHTCJibHbie 

1 MHorne CHHTaioT, hto Kejit3eH CTpeMHJicH aBTOHOMH3npoBaTb npaBO, «ohh- 
CTMTb» ero OT bjihhhmh co CTopoHbi HueojiorHH, pejraran, skohommkh. 

2 Cm.: JlyKauieeim B., UlaAam O. Yica3 . coh. C. 178. 

3 EapmajwHifiu Jl. Oõinaa TeopHH chctcm — oÕ3op npofijieM h pe3yjibTaT0B // Cmc- 
TeMHbie HccjiejiOBaHHH. EacerojiHHK. 1969. 
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H He jaBHCHMblC aCMCTBHH H pCLUCHMH 1 . KaK npaBHJIO, OÕLUCCTBCHHblC 
CHCTeMbi, nocTpoeHHbie Ha ocHOBe npHHHHna xecTKOíí nepapxHH, 06- 
jiaaaioT BpeMeHHOíí 3(|)(|)eKTHBHOCTbK>. Ho naipe Bcero ohh 3aBepina- 
lOTCH TaKHM (|)HHa.TOM, TaKHM IIOTpHCCHHCM OÕlUCCTBa, 'ITO pe3yjIbTa- 
Tbl STOÍÍ BpeMeHHOH 3(J)(J)eKTHBHOCTH ÕbICTpO HCHe3aiOT. 

BTopaa (J)opMa HepapxHnecKOH opraHH 3 auHH HMeeT cneayiomyio 
ocoõeHHOCTb: 3 JieMeHTbi CHCTeMbi, hx cocTOHHHe h noBe^eHHe He 3 a- 
bhcht, He onpeflejiaioTCfl h He KoppejinpyioT apyr c apyrovt. Ehhhctbo 
T aKHM CHdeMaM npHflaioT BHeniHHe oõctoxitcxiBCTB a, BHeniHHe ycjio- 
BH 5 i. XapaKTepncTHKa TaKoft CHCTeMbi KaK pejiocTHOH onpeaeaneTCH 
He KOHKpeTHbiM noBeaeHHeM Kaxaoro OTaenbHoro sneMeHTa CHCTe- 
Mbi, a nporpaMMaMH, CTpyKTypoH ero bojmoxkhbix coctohhhh h noBe- 
ae hhh. 

Hepapxna HopM y Kejib3eHa — sto npexae Bcero He Haea conoa- 
HHHeHHOCTH HOpM BblCHierO H HH3HieTO nOpHflKa, ã Hflefl npOH3BO,a- 
HOCTH HOpM. B 3TOH JIOTHKe HepapXHH o6H3aTeJIbHO aOJIJKHa ÕbITb 
HaHHCHa OCHOBHaM HOpMa, OT KOTOpOH npOHCXOHHT H BCe OCTaJIbHbie. 
Ot Grandnorm npoH3BoaHbi Bce ociajibHbie b CMbicjie CBoeft hcmctbm- 
TejibHOCTH. npnneM 3 to He peaabHaa HopMa, a HopMa rnnoTeTHne- 
CKaH, npeanoaaraeMaíi, ee cymecTBOBaHHe HBJiaeTca nomnecKHM oc- 
HOBaHHeM HCMCTBHTC.TbHOCTH BCeX OCTaJIbHbIX HOpM. H H3 STOÍÍ HHCH, 
KaK H3 3epHa BbipaciaeT aepeBO, npoHcxoaHT bch KOHCTHTyHHOHHaa 
K>pHC,aHKHHH, COCTaBJHHOHiaa 3aMeTHbIÍÍ CeKTOp KOHCTHTypHOHHO- 
npaBOBOH peanbHOCTH. 

,ZI,eHCTBHTejibHOCTb HopMbi no Kejib 3 eHy — sto He npocTO ee xa- 
paKTepncTHKa, Tpaa mií no h h an zpia aor\iaT m i iec koh topMcnpyacHiiHH, 
Kor.ia noa Heíí rioapaayvieBaeTcxi lopHaHHecKaa cnaa, npoHCTeKaio- 
LUaa H 3 (|)aKTa ee iiphhmthm KOMneTeHTHbiM BaacTHbiM opraHOM, sto 
ee npHHaaaexHOCTb k npaBOBOíí CHCTeMe, a Taicace 3 (|)(|)eKTHBHOCTb. 
OHToaorHHecKH aeHCTBHTeabHOCTb HopMbi y Keab 3 eHa — sto cne- 
HH(J)HHecKaH (J)opMa cymecTBOBaHna npaBa: npaBOBaa HopMa aeíícT- 
BHTeabHa, ecan OHa npHHaaaeacHT npaBOBOíí CHCTeMe, t. e. npoH 3 - 
BOaHa OT HHOH HOpMbI BblCHierO nOpflaKa. XleHCTBHTeabHOCTb Hop- 
Mbl — STO H KaneCTBO JOpHaHHeCKOH CHCTeMbI, OCHOBaHHOH Ha 
nepapxHH HopM 2 . 

1 Cm.: HoBaa <j>HJioco(})CKaa 3HHHKJionezpia. T. 2. C. 84. 

2 Moxho oõpaTHTb BHHMaHHe Ha to, hto «HncTaa Teopna npaBa» Keab3eHa noaBM- 
jiacb b to BpeMH, Koraa b EBpone b cpeae (J)hjioco(})ob bo3hhk HHTepec k cncTeMHbiM 
HccjieaoBaHHHM. B oõnieM, sto HaõJirozieHHe He OTJiHaaeTca opHTHHajibHOCTbio: Kaacaaa 
õojiee-MeHee H3BecTHaa KjpHflHaecKaa KOHueniiHa poxaaeTca b onpeaejieHHoií (Jíhjio- 
co(J)ckoh cpeae. 
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Mmchho 3 to cooõpaxeHiie jierjio b ochoby HaeH Kejib3eHa o Heoõ- 
xoíihmocth cneuuaubHoro KOHCTHTyuHOHHoro KOHTpoaa, ocymecTB- 
JIHeMOrO HOBOH HHCTHTypHeíí — KOHCTHTyUHOHHLIM CyflOM. KoHCTH- 
TyUHOHHbffl cya HrpaeT pojib «KOHTpojiepa» aeMCTBHTCubHOCTH HopM b 
npaBOBoii CHCTeMe, xoth aaace pemeHHe o HeaeiícTBHTenbHOCTH He 
BjnraeT Ha fleíícTBHTejibHOCTb HopMbi b [lepiuxa ao ee a hh ya h poBa hhh . 
Mmchho noaTOMy b iipouecce c\hc 6 ho-kohctmtvuhoh hoto kohtpohh 
ocnopeHHaH HopMa He npH3HaeTca HeaeiícTBHTenbHOH c 3(J)(J)eKTOM 
oõpaTHOíí CHHbi — ab initio. PemeHHe KOHCTHTyuHOHHoro cyaa c 06- 
paTHOH CHHOÍÍ nOCTaBHHO 6bl noa COMHeHHe aeiíCTBHTeabHOCTb HOp- 
Mbi c MOMema ee npHHHTHH h BCTynaeHHH b cnny h onpoBepraao 6bi 
BCK) KOHIiCnUIIK) Keab3eHa. MMeHHO MOÍTOVIV KOHCTHTyHHOHHblH cya 
oõbHBaaeT o HeaeHCTBHTeabHOCTH HopMbi, kbk npoTMBope'iameH Hop- 
MaM Bbicmero nopaaKa — KOHCTHTypHOHHbiM HopMaM, jiimb Ha 6y- 
aymee Bpcvui — pro futuro. Mo stoto aeiícTByeT oaHa H3 npe3yMnuHH 
KOHCTHTyuHOHHoro npaBai BCaKHií 33KOH COOTBeTCTByeT KOHCTHTy- 
Hhh, noxa oh He õyaeT npH3HaH HeaeíícTBHTeabHbiM b ycTaHOBaeH- 
HOM 3UKOHOM nOpHHKC. KoHCTHTyUMOHHbIM Cya, OÕbHBHHH O HeaeHCT¬ 
BHTeabHOCTH HopMbi Ha õyaymee, BbicTynaeT b poan HenoaHoro 3aKO- 
HoaaTeaa. MoaHbiií 3aKOHoaaTeab MoxeT KaK npnHMTb K)pnauaecKyK) 
HopMy, TaK h OTMeHHTb ee; HenoaHbiíí, BbicTynaioinHH b KauecTBe 
«OTpHpaTeabHoro 3aKOHoaaTeaa», BnpaBe OTMeHHTb HopMy, npHTOM 
ToabKO Ha õyaymee BpeviH. C tohkh 3peHMH Keab3eHOBCKoro CTpyKiy- 
paaHCTCKoro noaxoaa npH3HaHHe HopMbi HeaeíicTBHTeabHOH ab initio 
BoccTaHaBaHBaeT HenpoTHBopeuHBOCTb, coraacoBaHHOCTb lopHaHue- 
ckhx HopM, a OTMeHa pro futuro — npH3HaeT npaBOBbie othoiiichhh b 
npomaoM ocHOBaHHbiMH Ha HeaeHCTBHTeabHoíi HopMe. B naeaae Bce 
HopMbi aoaxHbi obiTb coraacoBaHHbiMH n He npoTHBopciamuMU apyr 
apyry, ho Taxoro naeaabHoro coctohhiui npaBOBOíí CHCTeMbi He 6bma- 
eT, nocKonbKy npaBOBaa CHCTeMa — bto npoayKT HeaoBeuecKOH aea- 
TeabHOCTH. noaTOMy Hy>i<eH KOHCTMTyuMOHHbiu cya, 3aaaua KOTOpOTO 
COCTOHT B TapaHTHpOBaHHH M3KCHMaabHO B03M0)KH0H COraaCOBaHHO- 
CTH lOpHaHHeCKHX HOpM. 

Bo3MOXHOCTb OTMeHbi HopMbi KaK HeaeiícTBHTenbHOH aBaaeTca 
caMbiM npoTHBopeuHBbiM noaoxeHHeM Keab3eHOBCKOíí KOHHenpHH. 
M He cayuaHHO bo OparmuM oHa He 6biaa npriHHTa h noaaepacaHa. 

Mcnoab30BaHHe Keab3eHOM cnepHíjmuecKoro noHHMaHHa noHa- 
THfl «aeiíCTBHTeabHOCTb HOpMbI» 6biaO HCOÕXOaUMO H-HH TOTO, HTOÕbl 
nonbiTaTbca oõbacHHTb, kbkhm o6pa30M npaBOBaa chctcmb, coaep- 
xamaa aBe npoTHBopeuamHe apyr apyry HopMbi, MoxeT cuHTaTbca 
eaHHoií h uejiocTHOH, a 3th o6e HopMbi — aeiícTBHTeabHbiMH. Keab- 
3eH cuHTan, hto peHHOCTb noBeaeHHH b cootbctctbhh c npaBOBoií 
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HOpMOH H BHHCTCH BeCbMa OTHOCHTeJIbHOH, nOCKOJIbKy HopMa He noa;- 
flepxHBaeTCH hhk3khm MaTepHajibHbiM ueHHOCTHbiM cyxaeHHeM. 
A nosTOMy HBe HopMbi, npeanHCbiBaiomHe npoTHBonojioxHoe noBe- 
aemie, MoryT 6biTb oa h o b pcvie hh o ae ií ct b HTeab h bi mh, a caeaoBaHHe 
jhoõoíí H3 hhx MoxeT Bbi3BaTb nojioxHTejibHoe peHHOCTHoe cyxae- 
HHe 1 . B «Mhctoíí TeopHH npaBa» npHBeaeHO cyjxaeHHe o tom, hto 
npaBOBbie HopMbi He hbhhiotch hh hcthhhmmh, hh jioxhhmh. Hop- 
Mbi jih6o ^eíícTBHTejibHbi, jih6o HefleHCTBHTejibHbi, a noTOMy npoTH- 
Bopenne Meacay hhmh HeB03M0XH0. Ecjih HBe npaBOBbie HopMbi, ko- 
Topbie, Ka3ajiocb 6bi, npoTHBope i iar apyr npyry, HaxonHTca Ha ohhom 
h tom xe HepapxHnecKOM ypoBHe, to geiícTBHTejibHOCTb ohhoh H3 
hhx onpe.aejiHCT npHHHHn «nocnenyiomHH, õojiee hobmh 33koh OTMe- 
HHeT aeítcTBHe npenbinymero» (lex posterior derogat priori). Ecjih 
H opMbi, KOTopbie npeanojioxHTejibHO npoTHBopenaT npyr npyry, ot- 
HOCHTCH K pa3HbIM ypOBHHM lOpHHHHeCKOH HepapXHH, TO HCHCTBH- 
TejibHa HopMa 6onee bbicokoto ypoBHH. Bot noneMy b CHCTeMe, rne 
HepapxHn HopM 33 bhcht ot HeiicTBHTCJTbHOCTH HopM, npaBOBbie HOp- 
Mbi He npoTHBopciaT apyr npyry. 

5. ripOÕJieMbl BepXOBeHCTBa KOHCTHTyHHH, fleiíCTBHTejIbHOCTH 
lOpHJIHHeCKHX HOpM B npaBOBOH CHCTeMe CBH3aHbI C ee TOJIKOB3HHeM. 
ripn 3TOM HeOÕXOflHMO OTOBOpHTb, HTO TaKOe TOJIKOB3HHe H KTO HM 
3aHHMaeTCH. OÕblHHO CHHTaeTCH, HTO TOJIKOBaHHe — 3TO OflHH H3 3Ta- 
noB npaBonpHMeHHTejibHoro npouecca, aormiecKaH onepannH, npea- 
mecTByiomaH pa3pemeHHio cnopa b cyne. OnHano npHMeHeHHeM h 
TOJIKOB 3HHeM T3KOTO 3aKOHa, K3K KOHCTHTyHHH, 33HHMaeTCH npOKHC 
Bcero 3aKOHO.aaTc.ibHb[ii opraH, KOTopbiH name Bcero HCTOJiKOBbiBaeT 
nojioxeHHH KOHCTHTyHHH npexcne, neM npHHHTb cooTBeTCTByioiHHH 
3aKOH. L lTo6bi npHHHTb, k npiiMepy, kohckc 33kohob o Tpyac, hcoõxo- 
Hhmo HCTOjiKOBaTb, HTO 03HanaeT KOHCTHTyuHOHHbiH npHHHHn «Tpyji 
CBOõoaeH», b KaKoií Mepe npHHunn CBOõojibi noroBopa pacnpocTpa- 
HHeT CBoe HeiicTBHe Ha c<|)epy TpynoBbix othoihchhh h hto 03HanaeT 
«npHHyjiHTejibHbiH Tpya» (h. 1 ct. 37 KOHCTHTyHHH PO). Tanoe Heoõ- 
xojiHMoe min pa3pa6oTKH 3aKOHa npnMeHeHne TeKCTa KOHCTHTyHHH 
iipe.ano.iaraeT Heo6xo.an\iocTb ero HCToaKOBaHiiH. 

M. Tponep, oõpaTHB BHHMaHne Ha sto BHecyneÕHoe TOHKOBaHHe, 
CT3BHT TOHHbie BOnpOCbi: HOHJKHO HH OHO OCymeCTBHHTbCH, nOflHHHH- 
HCb TOH xe MeTOHHKe TOHKOBaHHH, K3KOH pyKOBOHCTByiOTCH Cyflbl B 
npouecce npaBonpHMeHeHHH, t. e. hbhhctch hh 3kt npaBonpHMeHe- 
HHH KOHCTHTyHHH BaKOHOHaTCHbHblM OpT3HOM paBH03HaHHbIM TOHKO- 
BaHHIO KOHCTHTyHHH, OCVIIICCT BH HCMOMV CVHOVt; TOaiíVCT HH npH 3TOM 


1 Cm.: JlyKameeun B., IUwiam O. YKa3. com. C. 180. 
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3aKOHoaaTejib kohcthtyhhio hjih 3Ta jiorHnecKaa onepapini aojixHa 
HaabiisaTbCH KaK-TO HHane? OTBCMan Ha sth Bonpocbi, M. Tponep yxa- 
3biBaeT, mto «HayKa kohcthtvlihohhoto npaBa He pa3pa6oiajia TeopHH 
3Toro (BHecyaeÕHoro — rana tgjiKOB aH hm» 1 . 

Fio MHeHHio M. Tponepa, n htcjuic KTyajib h an oncpauHM, npeanojia- 
rafomaH jihõo «õyKBajibHoe» TOjiKOBaHHe, jihõo CBOÕCflHoe, KoppeKTH- 
pyiOLUee HOpMy KOHCTHTyHHH HCTOJIKOBaHHe, MOXeT ÕbITb OCHOBaHa 
Ha yõexaeHHH, mto TOjiKOBaHHe HinaeTca Hayn h bi vi, a He BOJieH3bHBH- 
TejibHbiM aKTOM. Kan h BCHKoe HaynHoe pemeHHe, oho MoxeT õbiTb 
BepHbIM HJIH HeBepHbIM. Ho eCJIH paCCM3TpHBaTb TOjiKOBaHHe KOHCTH- 
TypHH 3aKOHO,aaTc.ie\i Kan aKT BOjienabHBjiemtH, to xapaKTepncTHKa 
BepHbiíí — HeBepHbiíí, KaK CHHTaeT Tponep, HeyMecTHa, HeoõxoaHMO 
3 to pemeHHe 3aKOHoaaTejm opeHHBaTb b hhoh CHCTeMe KoopaHHaT: 
a) 3<J)(J)eKTHBHoe — HescjxjieKTHBHoe, 6) jieHCTBHTejibHoe — HejjeíícT- 
BHTejibHoe 2 . 

Tan mcm >kc HBjmeTca TOjiKOBaHHe KOHCTHTyHHH — aKTOM HayiHO- 
TO n03H3HHH HJIH aKTOM BOJICH3bHBJ1CHIIM, T3KHM XC, K3K H npiIHHTHC 
3aKOHa? no MHeHHio M. Tponepa, KOTopbm cojiHaapH3HpyeTCH c 
T. AcKapejuiH, M. BpoõJieBCKHM, T. Kejib3eHOM, Taxoe TOjiKOBaHHe He 
HBJIHeTCH aKTOM n03HaHHH. TOjiKOBaHHe — 3TO paiHOBHJIHOCTb JIOTH- 
necKOH onepapHH. npaBonpHMeHHTejibHbiH opraH o6n3aH npejiBapH- 
TejibHO yacHHTb cmmcji TeKCTa n p m m e h h e vi o ü HopMbi, h tojibko nocjie 
3TOTO OH MOXeT npHHHTb HOpMy HH3meTO nOpHJIKa, COCTaBJHHOmyiO 
HopMaTHBHoe coaepxaHHe aKTa TOJiKOBaHHH. 3Ta onepauHH MoxeT 
õbiTb aKTOM jieayKHHH. H cyabí, h 3aKOHO,n;aTejiH npHHHMaioT peme- 
HHH B KOHKpeTHOÍÍ CHTyaHHH, H 3TH pCMHCHHM HBJI5HOTCH pe3yjIbTaTOM 
pa3pemeHHH CHJUiorH3Ma, b kotopom HopMbi Bbicmero nopajiKa 
(oõbiHHO KOHCTHTymioHHaH HopMa) coaepxaT õójibmyio npe.anocbi.i~ 
Ky. TojiKOBaHHe npeamecTByeT nocTpoeHHio CHJUiora3Ma. CaM no ce- 
6 e TeKCT, t. e. to, mto peajibHO cymecTByeT KaK HanHcaHHoe «nepHbiM 
no õejioMy», b cnjiy MHoro3HanHOCTH lopHHHHecKHX noHHTHÍi ao no- 
CTpoeHHH cnaaorH3Ma npeacTaBjraeT coõoíí c lopHannecKOH tohkh 
3peHHH MHOrOBapHaHTHOCTb, MHOXeCTBeHHOCTb 3HaneHHH. M3 3TOTO 
MHOxecTBa B03M0XHHX pemeHHÍí ynoaHOMOHeHHbiíí npaBonpHMeHH- 
Teab KOHCTHTypHOHHOH HopMbi BbiÕHpaeT oaHO. 3aMeTHM, apyrne 
B03M0XHbie pemeHHH õmjih õbi cto.t b xe aBTopHTeTHbiMH. To.iko Ba- 
Hne — 3to Bceraa Bbiõop, h nacra 3to Bbiõop Mexay npaKTHnecKH 
paBHopeHHbiMH BapnaHTaMH. A nosToviy aencTBiiTc.abHOCTb peay.abTa- 
Ta aaHHOíí onepauHH 33bhcht, no mhchhio M. Tponepa, TOjibKO ot 

1 Tponep M. üpoõJieMa TOJiKOBamiH h TeopHH BepxoBeHCTBa kohcthtyhhh. C. 171. 

2 TaMxe. C. 172. 
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KipnamiecKoro cTaTyca toto, kto coBepmaeT aKT to.tkobíihhm. Ecjih 
3TOT OpraH Ha^e.ieH COOTBeTCTByiOmHMH IIOJIHOMOBHHMH, TO ero TOJI- 
KOBaHHe CTaHOBHTCH HaCTbK) lOpHflHHeCKOÍÍ CHCTeMbl, K3KHM 6bl 
(yuaHHbiM hjih HeyaaMHbiM) hh 6hji BbiõpaHHbin cmmcji. 

Kejib3eH b «Hhctoíí TeopHH npaBa» Ha3biBaeT Taxoe TOJiKOBaHne 
«ayreHTHHHbiM». C no3Hnnn lopn^HnecKoro no3HTHBH3Ma 6buio 6bi 
aõcypflHbiM KBajin(|)HnHpoBaTb Taxoe ayTeHTHHHoe TOJiKOBaHne xax 
«HenpaBHJibHoe» hjih «HCTObHoe», nocKOJibKy «npaBHJibHoro» tojiko- 
BaHHH, c KOTopbiM ero MOJKHO 6buio 6bi cpaBHHTb, He cymecTByeT. Ta- 
xa h JiorHKa CBHjieTejibCTByeT tojibko o xeaaHHH n p a b o n p it \i e h n t e a a 
B03BecTH cboíí aKT TOjiKOBaHHH b lopHjiHHecKH o6n3aTejibHoe ergo 
omnes (zpia Bcex). BaxHO to, hto c MOMeHTa orjiameHHH TOJiKOBaHHH 
KOMneTeHTHbiM opraHOM, KOMneTeHimii KOToporo ycTaHaBJiHBaeTcn 
KOHCTHTyHHeíí, 3TOT aKT TOJIKOBaHHH, COJICpjKaUIHÜ K ) p H .1H H G C KHC 
HOpMbI, CTaHOBHTCH o6H3aTeJIbHbIM, npilMCM He33BHCHMO OT TOTO, Ka- 
kobo ero co.acpiKaHHC. 3 th K)pnan’iecKHe HopMbi CTaHOBHTCii aeücT- 
BHTeJIbHblMH B TOM 3HaneHHH, KOTOpOe nOHHTHe «aeííCTBHTeJIbHOCTb 
HopMbi» nojiynHJio b KOHueniiHH Kejib3eHa. 

OnHcaHHaa aHJieMMa BocnpoH3BoaHT o^hh H3 ochobhhx napaaoK- 
cob KipHcnpyneHiiHH. Jlo3TOMy Bonpocbi, nocTaBJieHHbie M. Tpone- 
pOM (KaK C.neayCT TOJIKOBaTb KOHCTHTVLUIK), HTOÕbl COXpaHHTb HopMa- 
THBHyiO HepapXHK), KOViy aOBepilTb nOJIHOMOHHe TOJIKOBaHHü), 6yayr 
3B\'iaTb eme aoaro. EcTb jih bojmojkhoctb H36exaTb stoto napaaoKca? 
P. Kappe ae Majibõep, pa3Mbmuimi o TpeTbeíí OpaHpy3CKOH Pecnyõ- 
jiHKe, oõpaTHJi BHHMaHHe Ha aBOHHyio KOMneTeHHHK) napjiaMeHTa: oh 
oõjiaaaeT He tojibko 3aKOHoa,aTejibHbiMH nojiHOMOHHHMH, Ho h ynpe- 
aHTejibHbiMH, nocKOJibKy BnpaBe uhh nuiipoBaTB nponcaypy BHeceHHH 
B KOHCTHTyHHK). IlapjiaMeHT MOXeT OTKJIOHHTb 33KOH, npOTIIBOpena- 
IIIHH KOHCTHTypHH, HO OH MOJKCT npHHHTb nOnpaBKy K KOHCTHTVLIHH H 
TeM caMbiM 3 tot 33KOH CTaHeT HacTbio KOHCTHTypHH. Ecjih ace npoeKT 
3aKOHa npHHHMaeTCH napjiaMeHTOM, to sto 03HanaeT, hto napjiaMeHT 
He BH^HT HeOÕXOaHMOCTH BHeceHHH H3MeHeHHH B OcHOBHOÍÍ 33KOH 1 . 

M Bce xce ocTaeTca coMHeHHe no noBoay cymccTBOBaHHH nepapxnn 
vioKay KOHCTHTynneH h 3aKOHOM. Hv>kho jih ripnxoanTb k bbi Boay o 
BepxoBeHCTBe KOHCTmynHH Haa 33KOHOM, nocKoabicy 33 koh Bceraa eií 
cooTBeTCTByeT h ero aencTBiie (acMCTBMTen bhoctb) ocHOBaHO Ha Heíi, 
Han *e, HanpoTHB, cjieayeT 3aKJiioHHTb, hto napaaMeHT, pacnoaaran 
nOaHOMOHHHMH nO TOaKOBaHHK), He CBH33H CBOHM COÕCTBeHHbIM BO- 
acn3BMBac h ué m? M. Tponep KOHCTaTHpyeT, hto coaaaeTca Bnenauie- 

1 Cm.: Tponep M. IlpoõJieMa TOJiKOBaHiia h TeopHH BepxoBeHCTBa kohcthtyiihh. 
C. 175. 
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HHe, mto caM Kappe ae Majibõep Koaeõajica \ie>K,iy sthmh aByvia bo 3- 
MOJKHblMH PCIIICHHHMH 11 CKJIOHHHCH TO K IiepBOMy, TO KO BTOpOMy. 

T. Kejib3eH TO>Ke He H36exaji aBoiicTBCHHOCTM b cbohx cy>KneHnax 
Ha TeMy: cymecTByeT jih Ha caMOM acne nepapxHa vioKay KOHCTHTyuH- 
eíí h 3aKOHOM. Beflb ecjiH corjiacHTbca c TeM, mto TOJiKOBaHHe hbhhct- 
ca BaxHbiM 3TanoM npn npHHaTHH HopMbi napjiaMeHTOM, to caeayeT 
3aKJHOHHTb, MTO B COOTHOIIieHHH «TOJiKOBaHHe — HOpM3THBHaa Hepap- 
xna» HMeHHO H3yaeHHe (JieHOMeHa TOJiKOBaHHa aBjiaeTca KjnoaeBbiM, 
a He HaoõopoT 1 . 

TeM He MeHee Kejib3eHOBCKaa KOHuenpHH TOJiKOBaHHa OKa3ajia 
BanaHHe Ha TeopHio HepapxHaecKoíí rpaaaiiHii. B Tex CTpamx, r.ae HeT 
opraHOB i«) hcthTV u h o hh oro KOHTpojia, napjiaMeHTbi, npHMeHaiomHe 
KOHCTHTyHHK) npil npHHHTHH 3aKOHOB, OCymeCTBJiaiOT ee TOJiKOBa¬ 
HHe. 3 to ToaKOBíiHHe Bceraa aBjiaeTca ayre hthmh bivi (b tom CMbicjie, 
KOTOpblH BKJiajIbIBaeT B 3TOT TepMHH KeJIb3eH). OHO C03flaeT 3HaHH- 
Mbie aaa KipiiaiiMCCKoii cncTeMbi nocjiejicTBHa, nocKOJibicy npHHHMae- 
Mbie B aaJIbHeHmeM HO pMbI aOJIJKHbl COOTBeTCTBOBaTb OCymeCTBJieH- 
HOMy TOJiKOBaHHio. TaKHM o6pa30M, ayTeHTHHHoe TOJiKOBaHHe aBaa- 
eTca aKTOM npaBOTBopaecTBa He ToabKO b tom CMbicae, hto oho 
ycTaHaBHHBaeT HopMy HH3inero nopaaKa, ho Taioi<c h ocoõchho b tom 
CM bicae, MTO oho onpeaejiaeT hjih «BoccoaaaeT» Bbicmyio HopMy 2 . 

TaK M. Tponep (JiopMyjiHpyeT cyTb CBoeíi peaaHCTHaecKOH koh- 
iieniniM To.iKOBaHiia: 

«OõbeKTOM ToaKOBaHHa aBaaeTca He caMa HopMa, a tckct. iiayMae- 
Mbiíí c peabio onpeaeaeHHa coaepxameHca b HeM HopMbi. TeKCT mo- 
>KCT HeCTH MHOJKeCTBO CMblCHOBblX CTpyKTyp, a C.ieaOBaTCabHO, H MHO- 
acecTBO npaBOBbix HopM, h cpean hhx npaBonpHMeHHTeabHbrà opraH 
aojixeH BBiopaTB Ty, KOTopyio oh npHMeHaeT. Ho ocymccTiiae hhh sto- 
ro Bbiõopa npHMeHaeMoíí HopMbi He cymecTByeT, cymecTByeT JiHiiib 
TeKCT. B HeKOTopoM CMbieae hmchho ToaKOBaHHe bbo/iht b tckct on- 
peaejieHHyio HopMy. CoraacHO BbipaaceHHio npotjieccopa AcKapejuiH, 
BHe ToaKOBaHHa HopMa He cymecTByeT, 3to oõbiKHOBCHHbní tckct, ko- 
Topbiíí nocpeacTBOM ToaKOBaHHa CTaHOBHTca cnocoÕHoii k npHMeHe- 
HHK) HOpMOH. ITpOH3BOaHMbIH BblÕOp HB.IHCTCH peiy.IbTBTOVI BOaCMIIb- 
aB.leH11H, npOHB.ICHHCM CBOÕOflHOH BOHH íIpaBOnpMMeHHTCJTBHOro op- 
raHa. CTporo roBopa, hmchho oh ycTaHaBJiHBaeT npHMeHaeMyio 
HopMy. H He HMeeT ocoõoro 3HaaeHHa, hto 3Ta aeaTeabHOCTb npHBO- 
jiht ero k npHHHTHio He toh HopMbi, KOTopyio “Ha caMOM acae” hm ca b 

1 Cm.: Tponep M. IlpoõJieMa TOJiKOBaHHa h Teopiin BepxoBeHCTBa kohcthtyiimh. 
C. 172. 

2 TaMxe. C. 175. 
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BHfly aBTOp TeKCTa. rioCKOJIBKy TOJIKOBaHHe He nOJUlOKHT HHKaKOMy 
KOHTpOJIK) H npH3HaHO 3VTC HTH 1 1 H b[ M, TOJIbKO Ta HOpM3, KOTOpyiO OHO 
npoH3BOflHT, aeíícTBeHHa h fleHCTBHTejibHa. CjieflOBaTejibHO, Bepxo- 
BeHCTBO KOHCTHTyHHH Hafl 3KT3MH, npHHHTbIMH B ee HCnOJIHeHHe, 
cjienyeT paccMaTpHBaTb KaK k) p h a h'i e ckvk) (|)hkhhio: opraHbi, H3flaio- 
mne sth aKTbi, nonHHHeHbi tüm HopMaM, KOTopbie ohh caMH h onpe- 
aejHHOT. /JaHHVK) npoõjieviy (corjiacoBaHHe HopMaTHBHOíí itepapxuu c 
cymecTBOBaHHeM coxpaHHiomHX cboio CHJiy, xoth h npoTiiBopeiamnx 
KOHCTHTyuHH 3 ktob) mojkho pa3pemHTb 6 ojiee npocTbiM cnocoõovt: He 
cymecTByeT HopMaTHBHOíí nepapxHH h He cymecTByeT npoTHBopena- 
IH,HX KOHCTHTyHHH 3KTOB. CoflepXaHHe KOHCTHTyHHH COCTaBJIHIOT 
TOJibKO HopMbi, co3,a;aHHbie nyTeM TOJIKOBaHHH npaBonpHMeHHTejib- 
HblMH OpraHaMH, H 3TH nOCjTCJIHMe IIOJHIHHCHBI HCKJIIOHHTeJIbHO CBOeH 
BOJie. B nacTHOCTH, ohh HCTOJiKOBbiBaioT npeflnHcaHHH, onpenejiHio- 
IIIHC HX COÕCTBCHHBIC nOJIHOMOHHH, ,ipV TM VIH CJIOBaMH, OHH C3MH 3TH 
nojiHOMOHHH h onpenejunoT» 1 . 

EcJIH npilHMTb 3TH paCCyJKHCHHH, TO H3HO CfleJiaTb BbIBOJi: «TOJIKOBa¬ 
HHe» nojioxeHHH KOHCTHTyHHH napjiaMeHTOM npn npHHHTHH hm 
OÕ blHHbIX 33KOHOB TOJibKO JIHIHb B C 11.1 V >1 ISO HCT BC H H O TO XapaKTepa nOJI- 
HOMOHHH — KaK 3aKOHOH,aTeJIbHOTO, T3K h yHpenHTejibHoro opraHa 
oõJiaaaeT oneHb CBoeo6pa3Hoíí npHpojioH, otjihhhoh ot cyneÕHoro 
TOJIKOBaHHH HOpM KOHCTHTyHHH. Be3yCJIOBHO, 3Ta (|>paHHV3CKaH KOH- 
HenHHH õojiee yBaxHTejibHO othochtch k npHHHHny HapojiHoro cyBe- 
peHHTeTa, neM Kejib3eHOBCKan KOHHenuHH. OõpaTHM BHHMaHHe: b oc- 
HOBe peajIHCTHHeCKOÍÍ KOHHenHHH TOJIKOBaHHH KOHCTHTyHHH Tpone- 
pa — AcKapejuiH Haxo^HTCH Hflen OHTOjiorHHecKoro nyajiH3Ma. TeKCT 
KOHCTHTyHHH npH 3TOM paCCMaTpHBaGTCH KaK nCpBM'!HaH peajIbHOCTb. 
Hanõojiee BaxHoíí hjih oõuiccTiia ct3hobmtch peajibHOCTb 3 ktob tojiko- 
B3HHH, HBJHHOHiaHCH HaCTblO KOHCTHTyHHOHHO-npaBOBOÍÍ peaJIbHOCTH! 
TojiKOBaHHe, naHO jih oho in abstracto hjih in concreto (t. e. b xone aõcT- 
paKTHOTO HOpMOKOHTpOJIH HJIH KOHKpeTHOTO HOpMOKOHTpOJIH 2 ), BCe- 
raa hbjthctch aõcTpaKTHbiM, 06 hjht e.i bhbim hjih Bcex. 3Ta hhch h Bbipa- 
xceHa b 3 H 3 MeHHTOM BbicK 33 biBaHHH cyflbH BepxoBHoro Cyiia CUIA 
XbK)3a: «KOHCTHTyHHH — 3TO TO, HTO nOU Heíí nOHHMaiOT CyHbH». 

Pa3BHBaH KOHHenHHIO peaJIHCTHHeCKOrO TOJIKOBaHHH KOHCTHTy¬ 
HHH, Tponep OTBenaeT Ha B03paxeHHH CKenTHKOB: aaxe ecjiH npaBO- 
npHMeHHTejibHbie opraHbi — laKOHoaaTcaii comaioT KOHCTHTyHHOH- 
Hbie HOpMbI B CHJiy CBOHX nOJIHOMOHHH nO TOJIKOB3HHIO, TO 3TH nOJI- 

1 Tponep M. PIpoõJieMa TOJIKOBaHHH h TeopHH BepxoBeHCTBa kohcthtyhhh. C. 176. 

2 AÕCTpaKTHWH HOpMOKOHTpOJIb npejiyCMOTpeH B H. 2 CT. 125 KoHCTHTyiIHH PO, 
KOHKpeTHblit — BI. 4 3TOH JKe CTaTbH. 
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HOMOHHH yCTaHOBJieHH CaMOH «nepBHHHOH» KOHCTHTyUHeíí, XOTM OHH 
m onpeaejiHioT cboio coõcTBeHHyio KOMneTeHumo, nocjiejiHíiíi He co3- 
aaeTCH hmh, OHa npoHCTeKaeT H3 BOJieH3bflBJieHHH Hapoga, npnHHB- 
mero KOHCTHTyuHio 1 . Oh corjiamaeTca c TeM, hto napjiaMeHT co3flaH 
KOHCTHTypHeH. Bo.ieH jBHB.icHHe, nocpeflCTBOM KOToporo ynpeflHTejib 
npHHHMaeT KOHCTHTyuHOHHbie npejuiHcaHHH, HMeeT cyõbeKTHBHoe 
3HaneHHe HOpMbl. 06 OÕbeKTHBHOM 3HaneHHH HOpMbI MOXHO TOBO- 
pHTb TOJibKO Tor.ua, Koraa ropH^HHecKoíí chctcmoh npejiycMaTpHBa- 
lOTCB npaBOBbie nocjiejicTBHfl ee HapymeHHH. KaK noKa3aji aBTop, 
HMeHHO TOJiKOBaHHe, KOTopoe ocymecTBBT npaBonpHMeHHTejibHbie 
opraHbi, no3BOJiHT onpeaejiHTb, 6buia jih HapymeHa HopMa, h cjiejio- 
BaTejibHO, flOJHKHbi jih HMeTb MecTO b nojioÕHOM cjiynae npeaycMOT- 
peHHbie npaBOBbie nocjiegcTBHH. To ecrb hmchho TOJiKOBaHHe, koto- 
poe h BBJiBeTCB npHMeHeHHeM KOHCTHTyijHH, no MHeHHio Tponepa, 
MoxeT npHjiaTb koHCTHT y uhohhlim npcjin nca h mi m oõbCKTUBHoe 3Ha- 
neHHe HopM. Taionvi o6pa30M, KaK CHHTaeT Tponep, KOHCTHTyHHii 
npencTaBJHieT coõoíí He coBOKynHOCTb lopHjiHHecKHX HopM, a cboji 
iípcjnHcaHHH, coflepacamnx b ce6e cyõbCKTmmoe iHaicHuc HopM. 

PeajiHCTHHecKan Tcopnsi TOJiKOBaHHH He JimiieHa 3flpaBorc cMbicjia. 
Bojiee Toro, hchbhbim o6pa30M, BnojiHe bo3moxho, mto h Heoco3HaH- 
Ho, HHTyHTHBHO KOHpemjHH Tponepa BonjiomeHa b lopHjjHnecKHX 
HOpMaX, KOTOpbie HBJIHIOTCH ,1.111 3aKOHOflaTejIbCTBa O KO HCTHTy mio H- 
hoh iocthiihh HacTHMH KOHCTHTyijHOHHoro 3aKOHOjiaTejibCTBa, npri- 
neM KjnoneBbiMH. 

OpeHHBaeT JIH KOHCTHTyHHOHHMH cyjl B XOJie npOBepKH KOHCTHTy- 
HHOHHOCTH lOpHJIHHeCKyiO HOpMy, KOTOpaH C03JiaHa BOJieH3bHBJieHH- 
eM 3aKOHOjiaTejibHoro opraHa, t. e. to, hto Ha3biBaeTC5i õyKBajibHbiM 
CMbicjioM HopMbi? HeT, 3aKOHOjiaTejib daBHT nepeji Kohctmtvithoh- 
HbiM Cyaoví ropaijio 6ojiee c.tojkhvk) lanaiy. Oh jio.tjkch, i ipn hh vian 
pemeHHe no .ae.iy, oucHMBaTb KaK õyKBajibHbiH cmhcji paccMaTpnBae- 
Moro aKTa, TaK h cmhcji, npHjiaBaeMbiH eMy otjiHiiHajibHbiM h hhhm 
TOJIKOBaHHeM HJIH C.TOJKHBHieiíCH npaBonpiiMeHHTejibHOH npaKTHKOH, 
a TaKxe hcxojih H3 ero MecTa b cncTeMe npaBOBbix 3ktob (h. 2 ct. 74 
OejiepajibHoro KOHCTHTyuHOHHoro 3aKOHa «O KoHCTmyijHOHHOM 
Cyne Pocchííckoh OejiepaiiHH»). 3aKOHO,a;aTejib noHHMaeT, hto ero 
BOJieH3bHBjieHHe He OKOHnaTejibHO, oh nonycKaeT B03M0XH0CTb ero 
yTOHHeHHH C yneTOM H3MeH5HOIHHXCH OÕIIieCTBeHHblX OTHOHieHHH. 
ripHHeM HHorjia npaBonpHMeHHTejibHaH npaKTHKa co3flaeT TaKHe 
HOpMbl, KOTOpbie 3aCJIOH5HOT HJIH flaxe BblTeCHHIOT HOpMy, C03JiaH- 
Hyio aaKOHoaaTc.ieM, H3 npocTpaHCTBa npaBOBOíí peajibHOCTH. 

1 Cm.: Tponep M. FIpoõJieMa TOJiKOBaHiia h TeopiiH BepxoBeHCTBa kohcthtyiihh. 

C. 176. 
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BMecTe c TeM, ecjiH npHMeHHTb MeTonojiorHio OHTOJiorHH npaBa, 
to CTaHOBHTCH oneBHflHbiMH npoTHBopeunsi h OTKpoBeHHO cjiaõbie 
MecTa b 3Ton nonyjrapHon bo OpaHnnn KOHnenunn. Ha MHorne H3 
HHxyxe OTpearnpoBaji O. nc^epcMamí 1 . 

M. B. Ahtohob oõpaTHJi BHHMaHne Ha to, hto jxsm oõonx onnoHeH- 
tob — h jum M. Tponepa, n ajm O. ncjjepcMaHHa neHTpajibHoíí tcmoh 
paccyameHnn hbhhctch TeMa TOjiKOBaHHH KOHCTHTynnn KOHCTHTynn- 
OHHbiMH cy.aaMH 2 . Ho b OHTOJiornnecKOM acncKTC itcxo/iHbie iioaMiuiii 
3 thx aBTopoB cymecTBeHHO paiHHTCH: ecjin aJin ri(f)epc\iaHHa õbiTne 
npaBa pacKpbiBaeTcn n nocTnraeTcn nepe3 HopMbi, to a jw Tponepa 
npaBO cymecTByeT n pa3BHBaeTcn b aencTBnnx cyõbeKTOB npaBa n 
ocoõeHHO npaBonpnMeHHTejieíí, a BbiHBJieHHbin b pe3yjibraTe tojiko- 
BaHHH TeKCTa CMbicji o6pa3yeT coõoíí npaBHJio, KOTopoe mo>kct oõpec- 
th «lopHannecKyio cnjiy», t. e. peajibHbiíí 3(J)(J)eKT. npeacTaBJieHne 06 
o6n3biBaiomeH cnae 3aKOHa kbk BbipaxíeHnn «oõinen», «HapoaHon» 
BOJin n 06 o6bci<THBHO\t lopnannecKOM 3HaneHnn o6lu,hx HopM 3axo- 
Ha (n KOHCTHTynnn) a jm M. Tponepa n aan apyrnx npeacTaBHTejieíí 
mKoabi npaBOBoro peajiH3Ma hbjThctch m h( j)oao r n wec k n m npeapaccya- 
kom, npneMOM naeoaornHecKoro oõocHOBaHnn njuno3opHon BaacTH 
3a«o h oaaTCjiH 2 . Jlnnib (|)aKTMuecKa« CBH jaHHOCTb oaHoro Jinpa Boaeíí 
apyroro anila (opraHa) MoxeT 3acTaBHTb (noHyanTb, caeaaTb 06513a- 
TejibHbiM) 3 to nepBoe Jinno BecTH ceÕ5i coo6pa3HO TOMy 3HaneHHK), 
KOTopbiM BTopoe anuo (opraH) Haaejinjio tot hjih hhoh tckct. Hohh- 
MaHne npaBa KaK cncTeMbi HopM oõbc kthbhoto npaBa, KaK ohtojioth- 
necKn He3aBHcnMbix HMnepaTHBOB ecTb Jinmb H3o6peTeHne lopnanne- 
CKon aoKTpnHbi b ueniix jiernTHMan,HH HOBoro THna npaBOBoro pery- 
jinpoBaHH5i, KOTopbin CKJiaabiBajicii b EBpone c XVIII b. 

n(|>epcMaHH TaKace, KaK n Tponep, onnpaeTC5i Ha noHHMaHne npa¬ 
Ba KaK cncTeMbi MoaajibHbix BbicKa3biBaHHH, CB5i3aHHbix c npnMeHe- 
HneM ca Hi< uh li co CTopoHbi rocyaapcTBeHHbix n pai;on p m m e h htc.t bhbix 
opraHOB. Bo3paxa5i Tponepy, oh yKa3biBaeT Ha HHbie BapnaHTbi Hop- 
MaTHBHoro H3MepeHH5i npaBa, KOTopbie He ynnTbiBaeT ero onnoHeHT. 
nc|)epcMaHH CMHTaeT, hto HopMa He HMeeT b KanecTBe coaepxcaHH5i bo- 
jho Hapoaa hjih HHyio noaofiHyK) \icTa([)H3H i iecKyK) cyõcTaH uhk>; cym- 
HOCTb HOpMbI 3aKJHOnaeTC5I B ocoõon MOaaJIbHOCTH BbICKa3bIBaHH5[, 
KOTopa5i jih6o 3anpemaeT, Jin6o ao3Boa5ieT KaKoe-TO noBeaeHne. 3Ta 

1 Cm.: IlcpepcMaHH O. IlpoTHB ropHflHHecKoro HeopeajiH3Ma. KacaTejibHO cnopa o 
TOJiKOBaHHH // Pocchííckhh exeroflHHK TeopHH npaBa. 2011. Ne 4. 

2 Cm.: Amncmoe M. B. CoBpeMeHHaa Teopna npaBa bo OpaHnnn: peajincTHnecKnn 
noflxofl k npaBy b KOHnennnn MnmejiH Tponepa n cnop o Heopeajra3Me b TOjncoBa- 
hhh // Pocchííckhh eaceroflHHK TeopHH npaBa. 2011. Ne 4. 

3 TaM xce. C. 6. 
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MOaaJIbHOCTb MOXeT ÕbITb npOH3BO,IIHa B KOHeHHOM HTOre OT BOJIH He 
aõcTpaKTHoro HHCTHTyra, a KOHKpeTHoro Jinpa, HCTOJiKOBbiBaiomero 
iioBcacHHe apyroro jinua b cbh3h c viojiejibK) noBefleHHH, KOTopyio sto 
nepBoe jihho (aBTop TOJiKOBaHHH) Haxo/utT b npaBOBOM TeKCTe 1 . 

M ricjjepcMaHH, h Tponep onnpaioTCH Ha KOHuenHHio T. Kejib3eHa, 
b qacTHOCTH, HcnoabjyH ero nommie «npaBOBoe BbicKa3biBaHHe» (KaK 
nacTb TeKCTa 3aKOHa) h ero noHHMaHue lopHflHHecKOH HopMbi KaK 
3HaneHHH npaBOBoro aicra, 3aKOHa. Kax OTMenaeT M. B. Ahtohob, 
pC3JIMCTH'ICCK3H TCOpilH TOJiKOBaHHH M. Tponepa CTpOHTCH Ha T3KOM 
KeJIb3eHOBCKOM nOHHM3HHH HOpMbI 2 . IlíJjepCMaHH HCXO^HT H3 HHOrO 
o6pa3a HopMbi — KaK BejieHHH, ncxonamero ot cyBepeHa, opraHa ro- 
cyaapcTBeHHOH BJiacTH. B stom cjiynae TOjiKOBaHHe 3aKOHa õyiieT hb- 
jiHTbca no3HaBaiejibHbiM 3ktom BbiHBJieHHH 3HaneHHa, H3HanajibHO 
npHcyrcTByiomero b npaBOBOír HopMe, Bbipa>KCHHOü b TeKCTe 3aKOHa. 

Tponep yTBep>KnacT, hto b iipaBOTiiopaecrBC HeT MexaHH3Ma, cno- 
coÕHoro npeo6pa30BbiBaTb bojik) OT^ejibHbix napjiaMeHTapHeB b He- 
Kyio oõinyio bojho rocyiiapcTBa, HMeiomyio oõbeKTHBHoe 3HaneHHe, 
HMMaHeHTHO npHcymee TeKCTy 3aKOHa. Oh cpaBHHBaeT 3aKOHO,naTe- 
jieft c aBTopaMH jiHTepaTypHbix npoH3BeiieHHH, yTBepx^aH, hto tck- 
CTbl 33KOHOB H npOH3BC JICHIIH HMeiOT 0,1 HH H Te >KC (|)VHKHHH. H 3aKO- 
HOflaTejiH, h aBTopbi JiHTepaTypHbix npoH3BeaeHHH JiHHib co3flaioT 
TeKCT. 3 tot TeKCT MoxeT noflBHrayTb h HHTaTejiH, h cyjibio-npaBO- 
npHMeHHTejifl k onpeneneHHOMV BOcnpHHTHio, npeacTaBJieHHio o Jirne- 
paTypHOM o6pa3e, o npaBOBOM BbicKa3biBaHHH b TeKCTe 3aKOHa, ho 
npn 3 tom hhkto He MoxceT rapaHTHpoBaTb, hto 3to npeacTaBJieHHe c 
yneTOM npoHcine,n,HiHX H3MeHeHHÍr b npocTpaHdBe BpeMeHH õyaeT 
aacKBaTHbivi cMbicny, 33Ji o>kchhom y aBTopoM ripoM3BcncHHH h co3^a- 
TejieM 3aKOHa. Fio cyrH, Tponep Kpaíme HnnumcTHHecKH BbicKa3biBa- 
eTCH 06 OflHOM H3 6a30BbIX 3JieMeHTOB ropHflHKO-TeOpeTHHeCKOÍÍ MO- 
aejiH jeHCTBHTejibHOCTH — noHHTHH «BOJiH rocyiiapcTBa» (hjih «BOJIH 
3aKOHa»). Ha Bir.iHji aBTopa, He npH3HaBaTb oõbckthbhoto manemoí 
3a TeKCTOM 3aKOHa, t. e. OTpHuai b stv oHTOJiomnecKyio peajibHOCTb — 
3 to õojibme, levi HayiHoe 3a6jiy>K,aeHne, 3 to h c \ i o h c t p a li m h oTcyrcT- 
bhh npe^aHHOCTH iopHcnpyjieHn;HH, sto pa3pymeHHe oõbeKTHBHO 
cjiojKHBinerocH lopnjiHHecKoro KOHuenTa ne ííct b utch b h oct h 3 . 

1 Cm.: AHtnoHoe M. B. CoBpeMeHHau Teopiia npaBa bo OpaHiinn: peanncTHnecKHH 
nojixoji k npaBy b KOHiieniinn Mmiiejra Tponepa n cnop o HeopeajiH3Me b TOJiKOBaHHH. 
C. 6. 

2 TaMxe. C. 7. 

3 06 OÕbeKTHBHblX 3aKOHOMepHOCT3X, KOTOpbie H C03HajIH KjpMflHHeCKHH KOHUenT 
nencTBMTejibHOCTH, cm. b ra. 4 HacToameií KHnrH. 
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Ocoõoe HenpHHTHe Bbi3biBaeT Te3HC Tponepa o tom, hto 3kt cy- 
fleÕHoro TOJiKOBaHHfl — 3 to Bcerga TOJibKO aKT BJiacTHoro BOJieH3b- 
HBJieHHH, Ho aKT no3HaHH3. CipaHHO, noueMy aBTop He CHHTaeT 
B03M0XHHM npH3HaTb noHHTHe «bojih 3aKOHOjiaTejHi», flonycKaa 
npH 3TOM nOHHTHe «BOJIH npaBOnpHMeHHTeJIH», B 3TOM HBHO npo- 
CMaTpHBaeTCH JiorHHecKaa oniHÕKa. Jlioõoe TOjiKOBaHHe HMeeT 
cyõbeKTHBHbiH xapaKTep. Ho ecjiH aKT cyacÕHoro tojikob3hhh koh- 
CTHTyuHH npeflCTaBJHieT coõoií aKT tojioto BOjieH3bHBJieHHH cyzia, to 
OTK pbiBaeTCH aopora k nojiHOMy pejiHTHBH3My. TaKaa KOHHenijHS 
HOCHT HBHO HHTHJIHCTHHeCKHH XapaKTep, yHHXaeT OHTOJIOTHHeCKyiO 
npHpo^y KOHCTHTyuHH. Oh nojiHOCTbio OTpHpaeT TaKHe ohtojioth- 
HeCKHe eflHHHIJbl, KaK OÕbeKTHBHO 06pa30BaBIHHeCH KOHCTHTypH- 
OHHO-npaBOBbie npuHpHnbi, HBJiaiomHecH cepjmeBHHoií KOHCTHTy- 
HHOHHoro npaBa. CorjiacHO KOHuenuHH Tponepa cya npn TOJiKOBa- 
HHH TeKCTa KOHCTHTyuHH COBepmeHHO CBOÕOfleH, OH He CBH33H 
KaKHMH-JIHÕO npaBHJiaMH TOJIKOBaHHH, HOpMbI, BbIBOflHMbie eyflOM, 
He HBJI5HOTCH CJieflCTBHeM KaKHX-JIHÕO npaBOBbIX 3aKOHOMepHOCTeH 
OÕmeCTBeHHOH 5KH3HH. TeM CaMbIM HM H gpyrHMH nocjieaoBaTejiíi- 
mh KOHpenHHH HeopeajiH3Ma HeflooueHHBaeTca HajiHHHe b ohtojio- 
ranecKOH CTpyKType KOHCTHTyuHOHHoro npaBa toto, hto 3. OexHep 
Ha3biBaji 3jieMeHTOM coanaHHOCTH», t. e. He 3aBHcauiHX ot bojih 3a- 
KOHoaaTejia oõbeKTHBHbix npaBOBbix 3aKOHOMepHOCTeií. no cy™, 
B3rjiaflbi M. Tponepa Moryr 6biTb KJiaccHtJiHHHpoBaHbi KaK no3irm- 
BHCTCKne 1 . Oh npeiiJiaraeT OTKa3aTbca ot H^eojiorHHecKHX mhiJiob o 
npaBe b nojib3y peajibHoíí KapTHHbi npaBOBoro õbithh — coBceM b 
flyxe KpHTHHecKoíi copHOJioTHH ü. Eyp,n,be. Ho npn stom oh TepaeT 
nyBCTBO Mepbi, nepexo^HT k KpaíÍHOCTaM b cyacaeHHax h HeH36exHO 
BbixoflHT Ha pa3pymeHHe lopHjiHHecKoro KOHpenTa aeHCTBHTejibHO- 
CTH. 

I [(jiepcMaHH tohho noavicTHn, hto peajmcTHnecKaa Teopiui tojiko- 
BaHHa Tponepa ocHOBbmaeTca Ha OHTOjiorHuecKOM Te3Hce o He3aBH- 
CHMOCTH 3KTOB CyHeÕHOrO TOJIKOBaHHH, KOTOpbie TOJibKO H HBJIHIOTCH 
npaBOBOÍÍ peaJIbHOCTbK), OT TeKCTa KOHCTHTyuHH. 3Ta TCOpMH neVIOH- 
CTpnpyeT HenpHKpbiTbrà CKenTHii;H3M b othoihchhh flOKTpHHajibHoro 
K)pn.TH'iecKoro TOjiKOBaHHa H HCKjHonaeT OHTOJioranecKHH (JiaKT npa- 
BOBOH peaJIbHOCTH OÕIUHX KOHCTHTyHHOHHbIX HOpM. HoSTOMy MOJKHO 
corjiacHTbca c n(|)epc\iaHHO\i, Korna oh yKa3biBaeT, hto peajiHCTHne- 

1 Bhjihmo, 3to He cnyHaHHo: Tponep b 1963 r. 3amnTHJi KaHjiHjiaTCKyio jtHccepTa- 
HHio non pyKOBoacTBOM LL1. 3Ü3eHMaHa, HBJMBmeroca y^emocoM h nocneaoBaTe- 
jieM f. Kejib3eHa. 
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CKÍVA TeOpMH TOJIKOB3HHÍI npC^CTÍUi.THCT COÕOH «HOpMaTHBHblH 3HTH- 
peajIH3M» H «CeM3HTHHeCKHH 3HTHpC3.TM JM» 1 . 

Bo3mojkho, oh npaB, xoraa cxenTHi)H3M Tponepa b OTHomeHHH 
TeKCTa KOHCTHTypHH, coaepxamero oõmne, xayayxoBbie (J)opMyjiH- 
pOBKH, COn()CT3B.THCT C TO lí n03HHHeH, KOTOpyiO KpHnKe npHnHCblBa- 
eT BHTreHiHTeHHy 2 . 

6. Ha nepBbiH B3raaa TOJiKOBaHHe Kohcthtviíhh hbjihctch cyryõo 
ropHflHHecKoíí npoõJieMoií. üonpoõyeM, oaHaxo, B3raaHyrb Ha Hee c 
TOHKH 3peHHH (|)HJIOCO(|)HH. B HaHaJie XX B. E. CneKTOpCKHÍÍ o6pa- 
THJicfl k Bonpocy o cooTHonieHHH lopHcnpyaeHiiHH h (|)hjioco(J)hh, 
nbiTaacb noaHHTbca Haa nepBoíí Ha onpeaeaeHHyio <|)Haococ|)cxyK) 
BbicoTy h nocMOTpeTb orryaa, hto H3 ce6a npeacTaBaaeT ropHcnpy- 
aeHHHH, KaKOBbi ee TeopeTHaecxHe h npaxTHaecxHe uejiH, k3khmh 
cpegcTBaMH OHa oõaaaaeT aJifl hx pemeHHa h xaxnx pe3yjibTaTOB b 
C(|) cpc nOJHaHMH OT Hee MOXHO OXHflaTb 3 . 

H 3 3Toro o japeHHM BOBce He caeayeT, hto KipMcnpyaeHiiHH acaacHa 
OTKa3aTbCH OT jiexamero b ee ocHOBe K)pnan>iecKoro MHp0B033pemia, 
KOTopoe mm o6o3HanaeM TepMHHOM «npaBOBOíí KOHu;enTyajiH3M», ot 
CB oeíí MeToaojiorHH, cnocoõoB apryMeHTauHH h t. a. npocTO ct3ho- 
BHTCH nOHHTHblM, HTO B CBeTe (J)HaOCO(J)HH ayHIIie BHflHO BCe npo- 
CTpaHCTBO, HBaaiomeecH npeaMeTHOH c(J)epoH lopHcnpyaeHHHH. 
CneKTopcKHfí HanoMHHaeT, xax oaHH aiocceabaop(|)cxHH Kyneu, npo- 
HHTaB oaHy H3 «KpHTHK» H. KaHTa, HanHcaji eMy nHCbMO, b kotopom 
c ropaocTbio HJBecTHa cBoero xoppecnoHaeHxa, hto xpmrraecxaa (|)n- 
aoco(J)Hfl He aaJia eMy HHaero hoboto, ho npHBeaa b nopaaox to, hto 
oh ao Tex nop npeacTaBaaa ce6e b CMyrHOM BHae. 

ToaKOBaHHe KoHCTHTyuHH, ocymecTBaaeMoe He aoKTpHHaabHO, 
a o(f)MLinaabHO — bto He npocToe cyaeÕHoe aeao, 3 to caoxHaa xaTero- 
pua lopHaHaecKHxaea, a no3TOMy OHToaormecxaa h snHCTeMoaorH- 
aecxaa MeToaoaorHH npn mbvhchhh cymHOCTH o<|)HHHaabHoro raxxo- 
BaHHa KoHCTHTypHH MoryT aaTb HOBbie pe3yabTaTbi. M bjthctch jih Toa- 
XOB3HHe KoHCTHTyuHH TOabXO aHLUb OHTOaOTHHeCXOÍÍ npoõaeMoít nau 
ace 3 to anHCTeMoaoTHHeexaa npoõaeMa? no 3TOMy Bonpocy B03HHxaa 
H3BecTHaa ancxyccHH Meacay O. n<|)epcMaHHOM h M. TponepoM 4 , xo- 
Topaa npHBaexaa BHHMaHHe iophctob Bcen EBponbi. 


1 IhpepcMaHH O. ITpothb ropunmecRoro HeopeajiH3Ma. KacaTejibHO cnopa o tojiko- 
BaHHH. C. 56. 

2 TaM ace. 

3 Cm.: CneKmopcKuú E. lOpHcnpyaeHUHa h (t>HJioco(J)Ha. 

4 Cm.: Tponep M. npoõJieMa TOJiKOBaHHH h TeopHH BepxoBeHCTBa kohcthtyiihh // 
CpaBHHTenbHoe KOHCTHTyuHOHHoe oõo3peHHe. 2005. N° 4 (53). C. 171—181; Oh 3tce. 
PeajiHCTHaecKaa Teopua TOJiKOBaHHH // CpaBHHTejibHoe KOHCTHTyimoHHoe oõcwpe- 
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Koma o(()nuHa.ibHbic opraHbi rocy,aapcTBa ocymecT bjihk>t tojiko- 
BaHHe KOHCTMTVHHH, KaKOH XapaKTep HOCHT HX aeMTC.TbHOCTb — no- 
3HaBaTejitHbiH hjih *e sto aKT nojiHTmiecKoro BOJieHamiBJieHHfl, He 
HMeiOmHH K SnHCTeMOJIOTHH HHKaKOTO OTHOIIieHHH? BoT TOT (|)HJIO- 
cocjacKHH Bonpoc, KOTopbiíí OKaaaacH b smmcHTpc mtcKyccMH \ie>K,ay 
flByMfl H3BeCTHbIMH (|)paHHy3CKHMH TeOpeTHKaMH KOHCTHTyuHOHHoro 
npaBa 1 . Otbct Ha stot Bonpoc HMeeT Baamoe npaKTiraecKce 3Ha'ieHne 
mm lopHcnpyaieHHHH, b ocoõeHHOCTH fljin TaKHX ee pa3flejioB, koto- 
pbie 3aHHMaK)TCH Teopnen lopH.umiecKOH apryMeHTauHH, h jij m lopn- 
flHHeCKOrO HCTOHHHKOBeaeHHH. EcJIH CKJIOHHTbCH K MbICJIH, HTO aKT 
o(J)HHHajibHoro (cyneÕHoro) TOJiKOBaHHH KOHCTHTyiiHH npeacTaBJiaeT 
coõoh aKT (HayHHoro) no3HaHHH, to noímjmeTCH õojibme bo3moxcho- 
ctcíi mm pacniHpcHHM Kpyra HayiacMbix npn 3 tom couHajibHbix, sko- 
HOMHHeCKHX, KyjIbTypOJIOTHHeCKHX, COUHOHOlTIMeCKHX H .apyrHX Hayn- 
Hbix npoõJieM. M no 3 tomv nyTH nnyr BbicmHe cym>i b CTpaHax oõmero 
npaBa. Ecjih ace paccMaTpnBaTb cygeÕHoe TOjiKOBaHne KOHCTHTypHH 
CKB03b npn3My aKTa BOJieH3bíiBJieHTm, KaK sto neJiaeT Tponep, to no- 
3HaBaTejibHbie bobmojkhocth orpaHH'iiiBaK)TCH npocTpaHCTBOM lopn- 
flnnecKoro KOHnenTyajiH3Ma. W no 3TOMy nyTH Hayr Bbicmne cymi 
KOHTHHeHTajibHOH EBponbi. TaKHM o6pa30M, cyaaM CTpaH oõmero 
npaBa npncym SKCTepHajincTCKnn nouxoii k npoõneMe TOJiKOBaHHH 
KOHCTHTyiiHH, a cyziaM CTpaH KOHTHHeHTajibHoro npaBa xapaKTepeH 
HHTepHajIHCTCKHH nCflXOm 

I lo.ibjyMci:. hhoh TepMHHOJiomen, cy.abi CTpaH c chctcmoh oõmero 
npaBa õojiee CKJioHHbi k TaK Ha3biBaeMOMy cyneÕHOMy aKTHBH3My, 


HHe. 2006. Na 1 (54). C. 136—143; Oh Me. OyHKHHH OTnpaBJieHHH npaBocynHH hjih cy- 
HeÕHan BJiacTb? // Mhpoboíí cynbH. 2006. Na 2; 77 (pepcMüHH O. 3HaHeHHe coqHajibHbix 
npHHIIHnOB B CpaBHHTejIbHOM KOHCTHTyHHOHHOM npaBe // KoHCTHTyiIHOHHOe npaBo: 
BOCTOHHoeBponeitcKoe o6o3peHiie. Na 1. 2003. C. 45—51; Oh Me. CejieKTHBHoe npaBO- 
Boe rocyaapcTBO h KOHCTHTyitHOHHaa acajioõa // KoHCTHTypHOHHoe npaBo: boctohho- 
eBponeiicKoe o6o3peHHe. 2003. Na 3. C. 175—181; Oh Me. PIoHHTHe pa3nejieHHH BJia- 
CTeft h npoõJieMa «BJiacTH bo BJiacTH» // KoHCTHTyuHOHHoe npaBo: BOCTOHHoeBponeH- 
CKoe o6o3peHHe. 2004. Na 2 (47). C. 44—49. 

1 BTOpaH flHCKyCCHfl O CyiIIHOCTH OljlHHHajIbHOrO CyjjeÕHOrO TOJIKOBaHHH B03HHKJia 
Mexay P. TyacTHHH h K. AjibHyppoHOM (cm.: GuastiniR. Interpretive Statements). OaTbH 
HBHJiacb pe3yjibTaTOM jiHCKyccHH, KOTopaa npoH3omjia b HioHe 1995 r. bo BpeMH noce- 
meHHH K. AjibnyppoHOM TeHyH. AnbHyppoH HBjraeTCH ctopohhhkom «CMemaHHOH» Teo- 
Phh HHTepnpeTaiiHH, coraacHO KOTopoií cyneÕHyio HHTepnpeTaiiHio mojkho paccMaTpn- 
B3Tb H KaK npoqecc n03HaHHH, H KaK OíJlHHHajIbHOe BOJieH3bHBJieHHe B 3aBHCHMOCTH ot 
Toro, b KaKoíi KaTeropHH ropHaHHecKHX jieji HMeeT MecTO TOJiKOBaHHe — b cjioxchmx hjih 
npOCTbIX. TyaCTHHH ÕOJIbHie CKJIOHHJICH K KOTHHTHBHOH TeopHH TOJIKOBaHHH, npeflno- 
jiaraiomeH, hto HHTepnpeTapHH 33kohob HBJineTCH no3HaBaTejibHOH jieHTejibHOCTbio, 
pa3HOBHJIHOCTbIO BMnHpHHeCKHX 3H3HHH O TeKCTe HJIH O 3HaHeHHH, OÕbeKTHBHOM 
CMbICJie 3TOTO TeKCTa JIHÕO o CyÕbeKTHBHbIX HaMepeHHHX 3aKOHOaaTejIH. 
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a KOHTHHeHTanbHoro npaBa — k aoKTpHHe c a m o o r p a h m a c h h a cyaoB b 
nponecce ToaKOBaHHa. 

He aBnneTcn jih o(J)HnnajibHoe TOJiKOBaHne KoHCTHTypHH aMajib- 
raMoíí H3 noõpocoBecTHoro 3a6nyacaeHHa n HanBHoro jinneMepnn? 
Bo3mo)kho jih, hto h Tponep, h n<J)epcMaHH 3a6nyacaaioTcn? Moryr 
jih aKT cyaefiHoro TOjiKOBaHHH h ero pe3yjibTaT b BHjie npaBOBOH no3H- 
HHH ÕbITb OJIHOBpeMeHHO aKTOM BOJieH3bHBJieHHH (T. e. B KaKOÍÍ-TO 
Mepe aKTOM BOJiioHTapH3Ma) h aKTOM — pe3yjibTaTOM HaynHoro no- 
3HaHHH, t. e. HMeTb aoKTpHHajibHyio npnpojiy? nonbiTaeMca HaiÍTH 
OTBeTM Ha nocTaBjieHHbie Bonpocbi. 

C TOHKH 3peHHH pOCCHHCKOÍÍ KoHCTHTypHH ee 0(|)HHHaJIbHbIM 
TOJIKOBaHHeM BnpaBe jaHHMaTbCH TOJIbKO KoHCTHTyHHOHHblH Cya no 
3anpocaM jihu;, yKa3aHHbix bh. 5 ct. 125 KoHCTHTypHH PO. Hockojib- 
Ky 3Ta aeHTejibHOCTb ocyinecTBaacTca KoHCTHTynHOHHbiM CyaoM, to 
OH a HBjiaeTca pa3HOBHjiHOCTbio aeaTejibHOCTH no ocymecTBJieHHio 
iipaBocyana 1 . Mcm ace OTaHnaeTca cyaeÕHaa aeaTCJTbHOCTb ot aeaTejib- 
HOCTH 3aKOHOaaTeabHOH, a TaKXe CB33aHHOÍÍ C HCnOHHeHHeM 3aKO- 
hob? Tponep oõpaTHa BHHMaHHe Ha to, hto noaHTHnecKaa aeaTeab- 
HOCTb laKOHOaaTeabHbl.X OpraHOB HBaHGTCM nOaHOCTbK) 3aBHCHMOÍÍ OT 
HHHHbix npeanoaTCHHH, h b stom cvibicae npncTpacTHOH. HMeHHO eü 
MoacHO npoTHBonocTaBHTb õecnpHCTpacTHyio aeaTeabHOCTb cyaoB, 
ocyinccTBaHK)inHx k) p h ca h k n h o h h y ki aeaTeabHOCTb no cnpaBcaaHBo- 
My, He3aBHCHMOMy, oõbeKTHBHOMy OTnpaBaeHHio npaBocyaHa 2 . 
KDpncTbi BHecan BecoMbiíí BKaaa b ycnex stoto «npeapaccyaoHHoro 
npoTHBonocTaBaeHHH CBoeíi ocoõoh HaeoaorHeíí, a hmchho Teopneíl 
K)pnan'iecKoro CHaaoni iMa» 3 . 

CoraacHO stoh Teopnn, pacnpocTpaHHBineHca HannHaa c XV1I1 b. 4 , 
cyaeÕHbie pemeHHa 6oaee oõbeKTHBHbi, b hhx Boaa cyabH He3Haan- 
TeabHa, nocKoabKy cyaeÕHbie pemeHHa KaK KOHeaHbm pe3yabTaT ax- 
tob npaBocyana aBaaioTca peayabTaTOM CHaaorncTioiecKoro yM03ax- 
moaeHna, b kotopom 3aKOHbi h apynie hctohhhkh npaBa, 3apaHee oto- 
õpaHHbie h oíJiHiiHanbHO npH3HaHHbie b stom CTaTyce, o6pa3yioT 
õóabiuvK) npeanocbiaKy, a (J)aKTH i iecKne oõcToaTcabCTBa KOHKpeTHoro 
cyaeÕHoro aeaa — MeHbinyio. IIpHHHTHe cyacÕHbix pcihchhh CBoanTca 

1 B cooTBeTCTBMH ca. 1 ct. 118 KoHCTHTyuHH PO npaBocyane ocymecTBJiaeTca 
TOJIBKO CyHOM. 

2 Cm.: Tponep M. OyHKiiiifl OTnpaBJieHMH npaBocyaaa hjih cyaeÕHaa BJiacTb? // 
Mhpoboíí cyaba. 2006. N° 2. C. 4. 

3 TaMxe. 

4 06 3TOH TeopHH CMX BciCbKOeCKUÜ E. B. U,HBHJIHCTHaeCKaH MeTOaOJIOTHH. YaeHHe 
o TOJiKOBaHHH h npMMeHeHHH rpaacaaHCKHX 33KOHOB. M., 2002.; Opuy M. OcHOBbi ny6- 
jiHMHoro npaBa. M., 1929. C. 50. 
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k MexaHHqecKoíi onepauHH, b KOTopoíí cisoõojie ycMOTpeHHfl h jihhho- 
ro npHCTpacTHH cyzibH MecTa He HaxojnrrcH. EImchho sto oõcToirrejib- 
ctbo HMeji b BHay MoHTecKbè, Kor^a nncaji, hto hojihomohhh cyzia b 
HeKOTopoft CTeneHH hhhtojkhw. ConiacHO stoíí KJiaccHnecKoii TeopHH 
npaBocy^HH (J)yHKHMH, ocymecTBHMeviaH top h c.a 11 k u h o hhbi\ i opraHOM, 
He HMeeT nojiHTHnecKoro xapaKTepa, nocKOJibKy 3aKJHOHaeTca He b 
co3flaHHH, a JiHiHb b npHMeHeHHH 3apaHee OTOõpaHHbix hctohhhkob 
npaBa. 

^3,aHHaa KOHiieniiHH hbjihctch Hjipovi lopHHHnecKoro MHpoB033pe- 
HHH, eaMOH B,a>KHOH HaCTbK) TOrO, '[TO npeflCTaBJIÍieT COÕOH lOpHflHHe- 
CKHH KOHUCm peaJIbHOCTH. 

MTaK, lOpHflHHeCKHe nOHHTHH «CHMBOJIbI» HBJHHOTCH HaCTbK) OCO- 
6oro npocTpaHCTBa — sto npaBOBoe 3HaKOBO-CHMBOjiHnecKoe koh- 
HenTyajibHoe npocipaHCTBO, KOTopoe nponejiajio .zpiHTejibHbiH hcto- 
pHHecKHÍi nyTb pa3BHTna. 

B ocHOBe KOHHenTyajiH3Ma b kohcthtv i imoh hom npaBe HaxoflHTCn 
Hflea, corjiacHO KOTopoíí b TexcTe KoHCTHTyuHH Hcnojib3yioTCfl cjioBa, 
CJIOBOCOHeTaHHH, BbmOJIHÍHOIIIHe pOJIb HeKHX CHMBOJIOB, BbI3bIBaiO- 
mnx y npocBemeHHbix iophctob MTHOBeHHbie accomiaiiHH c chctcm- 
HblMH lOpHflHHeCKHMH HfleaMH, KOHHenUHHMH (KaK flOKTpHHajIbHbl- 
MH, T3K H Cy^eÕHblMH). TaKHMH CHMBOJiaMH (HJIH 3HaK3MH) HBJI5HOT- 
ch cjioBa «aeMOKpaTHH», «pecnyõJiHKa», «npaBOBoe rocyaapcTBO», 
«coHHajibHoe rocyflapcTBO», «Hapofl» htj. , 13 , jih noHHMaHHa moxho 
cpaBHHTb KOHCTHTyu,HOHHbiH TeKCT co CTeHorpa<|)HeH, T. e. enOCOÕOM 
CKopocTHoro nncbMa, ocHOBaHHoro Ha npHMeHeHHH cneuHajibHOH 
CHCTeMbI 3HaKOB H COKpaiIieHHH CJIOB H CJIOBOCOHeTaHHH, n03B0JI5H0- 
meíí paHHOHajiH3HpoBaTb TexHHKy nHCbMa. TeKCT KoHCTHTyuHH ot- 
JIHHaeTCH KpaTKOCTbK), eMKOCTbK), MH0r03HaHH0CTbK> — H 3TO BCe 
cnocoõbi paHHOHajiH3auHH tcxhhkh npaBonpHMeHeHHH stoto TeKCTa. 
KoHCTHTyuHOHHoe npaBO, ecjiH HMeTb b bhhv pauHOHajibHoe cootho- 
meHHe MOK.iy tckctom h no ktph h aji bhbimh n p c ji c t a b jt c h h a m h o 3Ha- 
Kax, H3 KOTOpbIX 3TOT TeKCT COCTOHT, OTJIHHaeTCfl OT Hp\THX OTpaCJieíí 
npaBa CBoeíí CTeHorpatjMHHOCTbio, sto CTeHorpac|jHHecKoe npaBo! 
KoHeHHO, 3a pa3HbIMH «CHMBOJiaMH» B KOHCTHTyiJHOHHOM TeKCTe 
CKpbiBaeTCH pa3HbiH oõbeM lopHHHnecKOH HH(|)opMaii;HH. Ero mojkho 
H3MepHTb, MCnO.IblVH IIOHMTHC HHTepnpeTaHHOHHOTO paHHVCa CHMBO- 
Jia — HOpMbI KoHCTHTyuHH. CoOTBeTCTBeHHO 3HaKH, CHMBOJIbI B TeK¬ 
CTe KoHCTHTyuHH MOJKHO npeflCTaBHTb B KaieCTBO KpyrOB C p33HbIMH 
pa.TiiycaMH: Kpyr, o6pa3yeMbiíi chmbojiom «npaBOBoe rocyjiapcTBO», 
õy^eT õojibiue, 'ie\i Kpyr, o6pa3yeMbm chmbojiom «CBeTCKoe rocyaap- 
CTBO». 
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H/ien o tom, hto KOHCTHTyuHOHHoe npaBO ocHOBaHO Ha npHMeHe- 
HHH CHMBOJIOB, 3H3KOB He HOBa. Ee MOXHO OÕHapyXHTb B BbICKa3bIBa- 
HHflx pa3JiHHHbix lopHCTOB. npejiceflaTejib BepxoBHoro Cyna CUJA 
^bioH Bbipa3HJi 3Ty Hfleio b 03 HOM H3 pemeHHÍi: «3a npennucaHHHMH 
KOHCTHTyuHH CKpbiBaioTCH orpaHHHHBaiom,He h HanpaBJiHiomHe no- 
CTyjiaTbl» 1 . KoHHenpHH HeiÍTpaJIbHOCTH KOHCTHTyifHOHHblX npHHHH- 
noB, c(|)opMyjiHpoBaHHaH b XX b. b CUIA, 03HanaeT, hto BepxoBHbiíí 
Cyn CUIA npHHHMaeT pemeHHH Ha ochob3hhh HeiÍTpajibHbix koh- 
CTHTyHHOHHblX npHHHHnOB, 3a(J)HKCHpOBaHHbIX B KOHCTHTyifHOHHOÍÍ 
TpaflHHHH 2 . 3Ta KOHuenuHH oõecneHHBaeT õecnpHCTpacTHOCTb cyaa, 
nocKOJibKy oh He pernaeT Bonpoc, hto BbirogHO hjih HCBbiroxiHO c toh- 
KH jpCHMH COXpaHCHMH H O C V Ht e CT B JIC H M H CHIOMHHyTHOH BJI3CTH, eTO 
He HHTepecyeT, kto hto nojiyHHT ot ero pemeHHH. Il(|)epcMaHH o6pa- 
THJI BHHMaHHe Ha TO, HTO «B03M0XH0, OÕLHHC H aÕCTpaKTHblC HOpMbI 
He HBJIHIOTCH HOpMHMH B CTpOTO KipHJIHHeCKOM CMbICJie, ã HBJIHIOTCH 
CKOpee HHflHKaTOpaMH H HHCTpyMeHT3MH, HCnOJIb3yeMbIMH OCOÕbIM 
cnocoõoM» 3 . 

HecoMHeHHO, ecTb hto-to o 6 mee Mexoy 3HaKOBO-CHMBOJiHHecKoíí 
CHCTeMOH, HBJIHK)m,eHCH CTpyKTypHbIM 3JieMeHTOM KOHCTHTyUHOHHO- 
npaBOBoro KOHuenTa neíícTBHTejibHOCTH, h CHCTeMaMH ueH, cjiob h 
HHC ejI. Ha 3TO OÕpaTHJI BHHMaHHe H3BeCTHbIH aMCpHKaHCKIlii 3KOHO- 
MHCT, OCHOBaTeJIb «BHCKOHCHHCKOH mKOJIbl» HHCTHTyifHOHaJIH3Ma 
fl)KOH P. Kommohc. Oh nucaji o tom, hto CHCTeMa ueH nonoÕHa chc- 
TeMe CJIOB HJIH CHCTeMe HHCejI. OHH CyTb 3H3KH H CHMBOJIbI, Heoõxo- 
JIHMbie HJIH fleilCTBHH HOpM 4 . OÕpaTHM BHHMaHHe: II lOpHHHHeCKHe 
HOpMbI, H UCHBI, H CJIOBa, H HHCJia — 3TO CpeflCTBa HeJlOBCHCCKOH KOM- 
MyHHKapHH, 3TO TK3Hb, H3 KOTOpOH COCTOHT nOJIOTHO COHHaJIbHOH 
XH3HH. KaJKHaH H3 3THX CHCTeM OÕHICHHH HBJIHeTCH 3(J)(J)eKTHBHbIM 
cpencTBOM. npH hx noMom,H JiioHH MoryT B3aHMOHCHCTBOBaTb npyr c 
HpyroM no noBony peajibHbix Bemeíí. Ho Bce sth CHCTeMbi KOMMyHH- 
KaifHÍÍ He CBOÕOflHbl OT HeHCHOCTH, HeOnpejieJieHHOCTH, C KOTOpbIMH 
CBH3aHbi h pHCKH HenoHHMaHHH. CjioBa MoryT BBOHHTb b 3a6jiyxne- 
HHe, ecjiH OHH He cyMejiH nepejiaTb cmmcji, KOTopbiíí hmcji b bh,iv aB- 
Top. Uncjia Toxe MoryT jiraTb, ecjiH ohh He OTOõpaxaioT peajibHbie ko- 
jiHHecTBa. HeHbi noHBepraioTCH hh(|)jthhhii h HecJuiHijHH, ecjin ohh He 
COOTHOCHTCH C KypCOM peaJIbHOH CTOHMOCTH. 

1 Principality of Monaco v. Mississipi. 292 U. S. 313 (1934). 

2 Cm.: Wechsler H. Toward Neutral Principies of Constitional Law // Harvard Law 
Review. 1959. Vol. 73. No. 1. P. 15-17. 

3 IlípepcMaHH O. PlpoTHB ropHHHHecKoro HeopeajiH3Ma. KacaTejihHO crropa o tojiko - 
BaHHH. C. 279-334. 

4 Cm.: Kommohc ff. P. PIpaBOBbie ocHOBaHHH KanHTajiH3Ma. M., 2011. C. 18. 
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T. riapcoHC b cbocm couHOJiorHHecKOH KOHiienuHH TaK>Ke yaejiHCT 
MHoro BHHMaHHH CHCTeMe CHMBOJioB. Hh/ihbh/i nOHHMaeTCH HM KaK 
«CHCTeMa opHeHTauHÍí», KOTopaa npeacTaBjraeT coõoh ycBoeHHyio b 
KOfle couHajiH3au;HH coBOKynHOCTb KyjibTypHbix HopM. nocjieaHHe 
HHCTHTyUHOHaJIH3HpOBaHbI B COHHaJTbHOH CHCTeMe H B XOfle B3aHMO- 
^eHCTBHH jnogeíí BbicTynaioT b KanecTBe rpynnoBbix oxHnaHHH onpe- 
«ejieHHoro noBegeHHH ot nejioBeKa (sKcneKraiiHH no tcpmhhojiothh 
aBTOpa). HCHCTBHC MHilItBHJUl B OTHOmeHHH OÕbCKTOB OpHCHTIipyeTCB 
Ha sth 3KcneKTau,HH npn noMomn CHCTeMbi chmbojiob, oõmeíí fljin 
Hero h flpyrnx HJieHOB oõmecTBa, t. e. nepe3 oõmyio KyjibTypy. ,H,jni 
jHOfleH oflHoíí KyjibTypbi sth chmbojim pa3JiHHHMbi, juih npeflCTaBHTe- 
jreít pa3Hbix KyjibTyp — Hepacno3HaBaeMbi. 

CorjiacHO yneHHio T. FlapcoHca cymecTByeT H3HanajibHaH CBH3b 
Mexcay opneHTauHHMH aenTejin, ero BocnpHHTHeM CHTyapHH h 3kc- 
neKTauHHMH. HajiHuo onpeaejieHHaa oõycjioBjieHHOCTb «aencTBHH» 
'le.noBCKa coaep>KaHMC\i oõiuch KyjibTypbi. 3 to CBOõoaa lejioBCKa, no- 
HHMaeMaa KaK oco3HaHHe paMOK, ycTaHOBJieHHbix chmbojihhcckhmh 
CT pyKTypaMH. IlpeflCTaBHTejiH HHflHBHflyajiHCTHnecKOH TpajiHiiHH, 
BOnJIOmeHHOH B COHHOJIOTHHeCKHX LUKOJiaX «CHMBOJIHHeCKOTO B33H- 
MOfleííCTBHH», «TeOpHH oflMCHa», CHHTaiOT CBOÕOaV MH.THBHaa OTnpaB- 
hoh tohkoh TeopeTHnecKoro aHajiH3a. riapcoHC onnpajicfl HMeHHO Ha 
3Ty Tpa.au ii mk), ho BMecTe c TeM CHHTan, hto OHa ocHOBbiBaeTca Ha hb- 
HOM HeflOnOHHMaHHH TeOpeTHKH — MeTOflOJIOTHHeCKOÍÍ POJIH nOHH- 
THH «HHflHBHÜ». 

KüHKpeTHblH HHflHBHfl, T. e. XHBOH, peaJIbHblií HeJIOBeK OTHOCH- 
TejibHO CBOõoaeH h caMOCTOHTejieH. Ho Koraa jihhhoctb paccMaTpn- 
BaeTca He KaK peajibHbiíí, abimamHH, bhjhhhhh nejioBeK, a aHajiHTH- 
necKH, t. e. He y3KopeajiHCTHnecKH, a KaK cyõbeKT, hbjhhohíhhch na- 
CTbio KOHuenTyajibHoro npocTpaHCTBa, to hhahbhí npeflCTaBJineT 
C060ÍÍ COeflHHeHHe pa3JIHHHbIX OÕmeCTBeHHbIX CHJI, TJiaBHeHHIHe H3 
KOTOpbIX — CHMBOJIHHeCKHe CHJIbl, COJICp>KaiHMC B Ce6e HOpM3THBHbie 
3-ieMCHTbl. Tyr MOXHO BCnOMHHTb OJIHV H3 lipili i O. YaHJIfla, B KOTO- 
poít OH CpaBHHBaeT JHOfleíí C Xíejie3HbIMH OnHJIKaMH, HaXOJHffllHMHCH B 
nojie CHjibHoro MarHHTa. 

ncJiepcMaHH, paccMaTpHBaa noHícrae tojikob3hhh, oÕHapyxHB b 
HeM MHOxecTBO 3HaneHHH (chmbojiob), nHuieT: «TojiKOBaHHe ecTb 
HcnojiHeHHe HeKoero MHOxecTBa 3H3kob. 3th 3H3kh HanpuMyio pac- 
CMaTpHBaioTCH b KanecTBe npaBHJi flJiH flencTBHH — k npHMepy, KaK 
npoH3HOCHTb onpejiejieHHbie cjioBa, HrpaTb onpejiejieHHbie hotm 
(ecTb CHMBOJibi, o6o3HanaiomHe TeMbi HcnojiHeHHn) hjih aeaaTb He- 
KHe xecTbi. 3.aecb Moryr 3aTparmiaTbCH pajaiHiHbie cc|)cpbi aeiicTBHÜ, 
aJIH KOTOpbIX OTHOHieHHe MeJKJiy 3HaK3MH/npaBHJiaMH H HX peaJIH3a- 
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UHeíí, b CBOK> onepenb, MoxeT 6biTb b õojibmeít hjih MeHbmeH CTene- 
HH CBH33HO C HCnOJIHeHHeM 3H3KOB: apTHKyjumHii CJIOB, My3bIKajIb- 
HblX 3ByKOB, nJiaCTHqeCKHX HJIH MHMHHeCKHX XeCTOB, neKopaHHÍí 
cpeHbi» 1 . 

ri03T0My H 3flecb peHb HfleT O Bblõope Mexuy MHOXKeCTBOM B03- 
MOXHbix BapiiaHTOii — ycTaHOBJieHHe npiicM.ieMbix ajibrepHaTHB hh- 
TepnpeTapHH 6y.neT 03HanaTb TOJiKOBaHHe b CTporoM CMbicjie: ecjin 
piiTM My3biKH oõoiHaiacTcsi npocTO KaK «ajuierpo», to My3biKaHTbi 
pacnojiaraioT nocTaTOHHO ihhpokhm BbiõopoM HcnojiHeHHH, ho npn 
3 tom Bce xe HCKJHOHaeTCH TaKOH BapnaHT h c n oji h c hhh , Kor.ua hbhjkc- 
HHB ÕyjiyT OCymeCTBJIBTbCH MenJieHHO jihõo CJIHIUKOM ÕbICTpO. 3 to 
TOJ iKOBaHHe KaK HCnOJIHeHHe, IIBJIHIOIIieeCB pa3HOBHHHOCTbK> TOJIKO- 
BaHHB KaK peiiicHiiH. Ho Mexny sthmh hbvmh bojmojkhbimh cMbicjia- 
MH nOHBTHB «TOJiKOBaHHe» eCTb pa3JIHHHe, KOTOpOe 3aKJHOHaeTCÍI B 
TOM, HTO yCTaHOBJieHHe B03M0XHBIX BapH3HTOB H BblÕOp aJIbTepHaTH- 
Bbl CMeiHHBaiOTCH 3fleCb B OXIHO CHHHOC HCHCTBHe. 

Moxho BcnoMHHTb OpHreHa, ocyxneHHoro b 543 r. cneuHajibHbiM 
3HHKTOM lOcTHHHaHa. KaK 33MCTHJI K. A. CBaCbHH, MeTOHOJIOrHH 
OpnreHa 6buia pa3BHTHeM Hflen rao3Hca, CBH3biBaeMOH c anocTOJioM 
naBJioM 2 . TpHXOTOMHHecKOMy noHHMaHHio cocTaBa HejioBeKa (nyx — 
Hynia — Tejio) y Hero cooTBeTCTBOBaji tpohkhh MeTOfl noiiiiMaiiHH. 
npexne Bcero bto 03Hanajio, hto tckct CBumeHHoro nHcaHHH He 
ecTb HorMa, Ha KOTopyio cjienyeT ccbuiaTbCH KaK Ha HeKHH KoneKC hc- 
thh. MHTepnpeTaHHH corjiacHO anocTOjiy naBJiy aojixHa 3aBHceTb ot 
CB o6oHHoro pa3BHTHH h (J)aHTa3HH npn ycjioBHH, hto nepBoe He Bna- 
HaeT b npoH3BOJi, a BTopan OKa3biBaeTcn tohhoh. HaHBepHoíi rapaH- 
THeii ajicKBaTHoro noH 11 mbh hh cjiyxHT pacKpenomeHHOCTb pa3yMa h 
CB 060HM Bbiõopa 3 . ÜHcaHHe HMeeT tpohkhh cmbicji — TejiecHbiH hjih 
õyKBajibHbiH, ayuieBHbiH hjih MopajibHbiíí h nyxcBHbiH hjih MHCTepn- 
ajibHbrà. ToHHOCTb noHHMaHHH — pe3yjibTaT cooTBeTCTByiomero npo- 
HTeHHH. HorviaTMiaiiHH ojiHoro H3 cmmcjiob hchiõokho BJieneT 3a co- 
6 oh aõeppauHH h 3a6jiyxneHHH. TaKOBbi, b nacTHOCTH, KaK CHHTaji 
OpiireH, HyaeiícKaí-i tch ac h 11 hh õyKBajibHoro 11o h u m a hhh h nacTHHHO 
rHOCTHHecKoro 3JioynoTpe6jieHHH TOJibKO nyxoBHbiM npoHTeHHeM. 
OpnreH npHBOHHji mhojkcctbo npHMepoB. Hto vioxeT 6biTb õeccMbic- 
jieHHee, 'ie\i õyKBajibHoe npoHTCHHC HacTaBaemia CnacHTcan anocTO- 
jiaM: «He npHBeTCTByíiTe hhkoto b nyTH»? AõcypnHO b õyKBajibHOM 
CMbicjie h HacTaBJieHHe TOMy, Koro ynapHT no npaBoií mene, Bejib Ha- 

1 II4>epcMaHH O. OHOMacTHaecKHH co(J)H3m: H3MeHflTb, a He no3HaBaTb: (o TOJiKOBa- 
hhh kohcthtyuhh) // L'interpretation constitutionnelle. P., 2005. P. 33—66. 

2 Cm.: CeacbHH K. A. CTaHOBJieHMe eBponeíícKOH HayKH. M., 2002. C. 62. 

3 Cm.: OpuieH. O Hananax. Ka3aHb, 1899. Kh. III. Tji. 2. C. 11. 
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hochluhh yuap flejiaeT sto oõbrmo npaBOH pyxoií, h dano 6biTb, yuap 
npHxoflHTCH no JieBon mexe. Bce 3 to chmbo.im, nepe^aiomne HexHH 
MHCTepnajibHbm cmmcji nepe3 bhjihmo TenecHbie, ho b aeHCTBHTejib- 
hocth CBepxnyBCTBeHHbie co6biTHH. 3acTpnTb b TejiecHoíí oõojionxe 
CHMBOJia — 3Ha'iHT, nHTaTb ero He ^vxobhlimh, a ([)H3H i iecKHvm rna3a- 
mh. A HTor Taxoro y3xcpean hct ii'iec k oro ripoiTCHHH — aõcypa. 

Yxe Torna, b VI b., B03HHKJia HHJieMMa: co3HaHHio npeacTOHji bh- 
6 op vie>Kay 1) panHOHanbHOCTbio, pa3yMHbiM nomiMamieM h 2) 6e3rpa- 
hhhhoh BepoH, npejinoHHTaiomeH aõcypg pa3yMHOCTH h naxe chh- 
Taromeíi 3 to nogBHTOM Bepyiomero. Kax nnineT CBacbHH, nepBbm 
nyTb TpeõoBaji nyxoBHOCTH xax iicxjnoHHTejibHO HHflHBHayajibHoro 
npaKCHca. Mojiejib BToporo ny™ paiBimiM cojHaHHM Bbirjumejia xya,a 
õojiee CKpoMHOíí — sto o6pa3 CTaaa, BeaoMoro nacTbipeM. 

CoBepmeHHO Heo*HnaHHO npoõJieMa TOjixoBaHHH KOHCTHTyuHH 
npeBpamaeTca b Tonxy nepeceneHna pa3Hbix xoHpenTyajibHbix npo- 
CTpaHCTB — ncKyccTBa, TeojiorHH, Mopajin, npaBa. H 06 3 tom Ha^o 
nocTOHHHO noMHHTb, nTo 6 bi He jionycTHTb MeToaojioranecKHX oniH- 
ÕOK. y TOJIKOBaHHH KOHCTHTyUHH KaK TOJIXOBaHHH CHMBOJIOB eCTb 
nepTbi, oõmne c TOjiKOBaHneM hot, cbh me hhhx tckctob, jiHTepaTyp- 
Hbix npoH 3 BeaeHHH. Ho ecTb y lopHflHnecKoro TOJiKOBaHna n cboh 
KOHpenTyajibHbie ocoõchhocth, nocxojibxy oho aBJineTCH ojihoh H3 
K)p HJIH'ICC KHX (|)HKnHH, OÕpaiyKHHHX TaK Ha3bIBaeMbIH KipilTMHeCKltM 
KOHnenT neHCTBHTejibHOCTH, o KOTopoM eme noiineT penb b tji. 4 Ha- 

CTOHLUCH KHHTH. 

Hcnojib30BaHne b kohct irry 1 in hx chmbojiob 03HanaeT, mto ohh hb- 
JIHIOTCH HeíÍTpaJIbHblMH. 

HeíÍTpajibHOCTb xoHCTHTypHH BBJiaeTCH BecbMa cnepHijiHHecxHM 
OHTOJiornnecKHM cjieHOMeHOM. Tax, Ochobhoíí 3axoH TepMaHHH He 
co^epxHT nojioxceHHÍí, xaTeropnnecxH npeunHCbiBaiomnx b xanecTBe 
nejin rocyaapcTBa hjih xoHCTHTynHOHHoro npnHUHna onpenejieHHyio 
3KOHOMH’ieCKyK) CHCTeMy. n03T0My B FepMaHHH ÕblTVCT MHeHHe, MTO 
Kohcthtviihh nonycxacT ycTaHOBJieHne jnoõoro th na sxoHOMnnecxo- 
ro ycTponcTBa, BnjioTb ao connajiHCTHHecxoro, 6e3 H3MeHeHna ee 
TexcTa. Kax otmcthji O. ntJiepcMaHH, xoHCTHTypHOHHbie TexcTbi na- 
k)t noBoa npe^nojiaraTb, hto nx TOJixoBaHne HMeeT HHyio npnpoay, 
MCM TOJIXOBaHHe npVTHX ropH^HHeCXHX TeXCTOB. 

HopMbi xoHCTHTynHH cneuHíjiHHHbi c yneTOM neTbipex acnexTOB: 
nfleojioTHHecxoro xapaxTepa, HeonpenejieHHOCTH, TyMaHHoem n 
OÕIIIHOCTH. BMeCTO HeTXO H 3KCn.1H11HTH() Bbipa>KCHHblX yCJIOBHH, npH 
xoTopbix HacTynaioT HopMaTHBHbie nccjiencTBHH, b TexcTax xoHCTmy- 
nníí co^epxaTca Taxne lopnnHnecxne HopMbi, xoTopbie oõpamatoTca 
x n pcncTa bjichhmm o 6 oõmecTBCHHOM 6jiare hjih o HexoeM nojiHTHne- 
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ckom Hjieajie, npn stom HopMbi kohcthtyhhh BbipaxaioTca b oaeHb 
HeonpeflejieHHOH (|)opMe — ohh He npn3HaioT aeTKO KaKOH-Jinõo 
HfleojiorHHecKHH Bbiõop h He OTBepraioT HanpaMyio Te HfleojiorHHe- 
CKHe ydaHOBKH, KOTopbie 6biJiH HCKJiioHeHbi hjih KOTopbie xenaTeab- 
HO HCKJHOHaTb B ÕyZiymeM. To eCTb 3TO TaKHe lOpH/IHHeCKHe HOpMbI, 
npn npHMeHeHHH KOTopwx He Bcerga JierKO onpe^ejiHTb, KaKOBbi 
lopHflHHecKH flonycTHMbie ajibTepHaTHBbi Bbiõopa h me tbkhx anbrep- 
HaTHB BOOÕLUe HeT 1 . 

HeíÍTpaJIbHOCTb KOHCTHTyHHOHHbIX HOpM HBJIHeTCH Hpe3BbIHaHHO 
Ba>KHOH oHTOjiorHHecKOH xapaKTepHCTHKOíí KOHCTHTyuHOHHoro npa¬ 
Ba. ripHHHHn npaBOBOH onpeaejieHHOCTH KaK cyMMa TpeõoBaHHÍí, 
npeabaBJiaeMbix KaK k 3aKOHy, tbk h k cy/ieÕHOH npaKTHKe, Ha moh 
B 3rjiflfl, HenpHMeHHM k k o h c tht y hh o hh o m y TeKCTy. B ueuax oõecne- 
HeHHH HeH3MeHHOCTH H CTaÕHJIbHOCTH KOHCTHTyHHH HX HOpMbI HaCTO 
CTaHOBHTCH aMÕHBaJieHTHbIMH, HTO n03B0JiaeT, He MeHHH KOHCTHTy- 
HHK), OTHOCHTejibHO CBo6oflHO fleítcTBOBaTb b nojiHTHHecKOH c<|)epe. 
TeM CaMbIM KOHCTHTypHH B HeaBHOM BHfle COflepXHT nOJIHOMOHHH, 
iiepe^aiiaeMbie KOHCTHTyuHOHHbiM aaKOHoaaiencM cyay — nojmoMo- 
HHe OCymeCTBJHITb Bblõop O^HOTO H3 B03M0JKHHX BapHaHTOB HOpMbI, 
H3HanajibHO coaepxameroca b koh ct MTy hm ohhom TeKCTe. ITpH 3tom, 
h 3to Toxe cncHH(|)MKa KOHCTHTypHOHHoro npaBa, cyay npenccTaBjia- 
eTCH Bblõop HCXOflH H3 CJIOXHBHieHCH OÕCTaHOBKH. B KOHCTHTyHHHX 
npaKTHnecKH HeT npaBHJi, aeTajibHO onpeaejiaiomHX, KaK Hano ocy- 
meCTBJIHTb 3TOT BblÕOp, KBKHMH KpHTCpHMMH HCOÕXOHHMO pyKOBOfl- 
CTBOBaTbCH. KOHCTHTyHHH OCTaHaBJIHBaeTCH Ha TOM, HTO npeamiCbl- 
BaeT cyiiy o6a3aHHOCTb caejiaTb BbiBoa h aoKa3aTb ero pauHOHajib- 
HOCTb. Bonpoc: Mexi .tojdkch pyKOBOflCTBOBaTbca cya b CBoeM Bbiõope, 
CKopee Bcero, He aBJiaeTca npe^MeTOM KOHCTHTyuHOHHoro npaBa. 
B03M0XH0, 3THM flOJDKHO 33HHMaTbCa He KOHCTHTyHHOHHOe npaBO, 
a HHbie OTpacjin HayKH (3KOHOMHnecKHÍí aHajiH3 npaBa, kohctmtvlih- 
OHHaa 3KOHOMHH, TeOpHH paHHOHaJIbHOTO Bblõopa H T. fl.). 

HT3K, oHTOJiomnecKHH aHajiH3 ii ht e pr i p e t a LU4h kohcthtviíhohho- 
ro TeKCTa no3BOJiaeT oflHOBpeMeHHO pemaTb h raoceojiorHaecKyio 
npoõjieMy. IToaBJiaeTca 6ojiee acHoe npeacTaBJieHHe o npeaejiax no- 
jHaBaTeabHbix jauau, pemaeMbix K)pHcnpyacHiincH. npimiinn paaae- 
aeHHa BJiacTeü b CHCTeMe KOHCTHTyuHOHajiH3Ma npeanojiaraeT, hto 
KOHCTHTyHHOHHblH 3aKOHO,ZiaTeJIb 0C03HaeT B KaaeCTBe OÕbeKTHBHOH 
aaHHOCTH TO, HTO KOHCTHTyHHa flOJEKHa cymecTBOBaTb h peryjiHpo- 
BaTb 6a30Bbie oõmecTBeHHbie OTHomeHna h b õynymeM, npn stom 

1 Cm.: rhpepcMiiHH O. OHOMacTmecKHií co(J)H3m: H3MeH5m>, a He no3HaBaTh: (o toji- 
KOBaHHH Kohcthtyuhh) // Pocchhckhh exerouHHK TeopHH npaBa. 2011. N° 4. C. 3. 
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OÕbeKTHBHO HeB03M0XH0 npeflBH^eTb H COOTBeTCTBeHHO yperyjinpo- 
BaTb Te HJIH HHbie XH3HeHHbie OÕCTOflTejIbCTBa. 3tO HBJieHHe K3K 
qadb Cymero npeaonpeaeaaeT to, KaKHM aoaxho 6biTb flojixHoe. 
rio3HaHHe õyrymero HMeeT cboh rpaHHnbi, hto h ynHTbiBaeTCH b oh- 

TOJIOTHqeCKOM OÕJIHKe KOHCTHTyiIHOHHOTO npaBa. Ero OÕpa3 (j)OpMH- 
pyioT cHMBOJibi, 3HaKH, npea,ocTaBA}noinHe cyay aocTaToai-io mnpoKoe 
ycMOTpeHne npn ycjioBnn 'ipejB biaanHO mencTiiabHoro oth onie hmh k 
T eKCTy KOHCTHTynnn. KoHCTHTynnoHHbie HopMbi HenTpajibHbi, mho- 
ro3HaHHbi, Ho, c Moeií tohkh 3peHHH, hx Hejib3H CHHTaTb Heonpeae- 
JieHHblMH. 

Mcnojib30BaHHe chmbojiob — oto nacTb KyjibTypHoro HacJieann 
Bcero nejioBenecTBa. Chmbojih KaK ojicvicht h HHCTpyMeHT KyjibTypbi 
HBJimoTcn npc.TMCTHon c([)epon cnenHaabHOH OTpacjin ryMaHHTapHO- 
ro 3H3HHM — KyjibTypojioTHH, b KOTopoM KyjibTypa (OXB3Tb[B3K)maH H 
npaBOBon KOHnenT) b nejioM TpaKTyeTCH KaK ccoõaa c hmboah a g c k an 
peajibHOCTb, cymecTByioniaH napajuiejibHO c peajibHOCTbio aíh3hh. 
B «Ohjioco(J)hh CHMBOJinnecKHX (|)opvt» 3. KaccHpepa, npeacTaBHTC- 
JT5T MapõyprcKoíí niKOjibi HeoKaHTnaHneB, aa*e OTOxaecTBnaeTCH 
KyjibTypa neaoBenecTBa n CHMBOJiHnecKan peajibHOCTb. BjinnHne 
naeii Kaccnpepa mo*ho oÕHapyxHTb b (|)haoco(|)hh npaBa T. Paa- 
6pyxa, H. H. AneKceeBa, b paõoTax coBpeMeHHbix aBTopoB, Hanpn- 
Mep n. LLIjiara. 3 to n^en 06 o6pa3ax b npaBe, 06 ocTeTHKe npaBa 
n t. a- 

Chmboam b KyjibType npeanonaraioT Hajinnne cnennajibHon mcto- 
AOAOTHH «paCniH(J)pOBKH» TOTO CMbICAa, KOTOpblH C03H3TeAbH0, ã B 
KaKHX-TO cjiynanx õcccoBHaTeabHO 6 ha npiiaaH oõbeKry KyjibTypbi. 
riocKOAbKy chmboam b npaBe noHTH Bcerga abaaiotca pe3yAbraTOM 
cobHaTeabHoro TBopnecTBa (aexamero b ochobc bchkom KyabTypbi. b 
tom nncae iophahwcckoh), b mpncnpyacHuini nororme «pacnmtjDpoB- 
Ka CMbicaa, 3aMbicAa» 6 mao 3aMeHeHO Ha nacTHbiií CAynaíí pacmn(|)- 
pOBKH — Ha nOHHTHe HCTOAKOBaHHA K>pHAHHeCKHX HOpM, XOTA, B 
cyniHOCTH, Bce oto oõiiihh poa (jjeHOMeHOB. 

B KyjibType moxho BbiaeaHTb TpH Tnna nepeaanH cooõmeHHH: 
npHMoe (Koraa HMeeT MecTO oaH03Ha i maH CBHSb 3HaKa n ero CMbicjia), 
KoeBeHHoe (xoraa 3HaK, chmboji oõaaaaeT noaHceMaHTHHHOH (J)op- 
Moíi, HMeiomen (|)HKCHpoBaHHbin cmbicji, ho He HCKjnonaiomeH cbo- 
õoahvk) HHTepnpeTanmo JHawcHHH, cvtbicna 3HaKa) n cnMBoannecKoe 
(Koraa noanceMaHTHHHaH (J)opMa HMeeT CMbica ToabKO KaK 3aaaH- 
HOCTb npeaeaa HHTepnpeTannH) 1 . H3 othx Tpex TnnoB nepeaann hh- 
(jjopMapHH b c(|)epe KyabTypbi nocaeaHHH chmboahhcckhh THn HMeeT 


1 Cm.: HoBaa (J)mioco(j)CKaH 3HUHKJioneaHH. C. 538. 
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aaa KOHCTHTyuMOHHoro npaBa Hanõoabinee 3Hanemie, nocKOJibKy He- 
oaH03HaHHaa, HenoanceMaHTHHHaa (JjopMa (HopMa), Haxoamnaaca b 
KyabTypHOM KomeKCTe n ocoõeHHO npeõbiBaiomaa b npaBOBOM npo- 
CTpaHdBe, KOTopoe Bceraa 03HaaaeT noaBaeHne <|)aKTopa BpeMeHH, 
npeBpamaeTca b cnMBoa c npaKTnaecKH õecKOHeaHon nepcneKTHBon 
HHTepnpeTaiiHH. 

HaaK, b nponecce ToaKOBaHna KoHCTHTynnn cyzjba CTajiKHBaeTca 
co CBoeo6pa3HbiM «CTeHorpacfmaecKHM» npaBOM, KOTopoe b TeKCTe 
KoHCTHTynnn c noMoin,bio caoB-cnMBoaoB OTCbiaaeT noaoÕHO 6aaH- 
KeTHblM HOpMaM B OÕblHHbIX 3aKOHaX H B OTBM H H G OT HHX He K ,ip\THM 
lopnanaecKHM HopMaM, a k rayõoKHM aoKTpnHaabHbiM n cyaeÕHbiM 
KOHpennnaM. 

OõpaTHM BHHMaHHe Ha oaeHb BaxHoe ^aa noHHMaHHa npnpoabí 
ToaKOBaHHa KoHCTHTyuHH oõcTOHTeabCTBo: nponecc ToaKOBaHna 
HopM KoHCTHTynnn MeHee Bcero iioaiiep>KeH aencTBHio Teopnn lopn- 
anaecKoro cnaaorn3Ma. M aeíícTBHTenbHO, MHoro jth jopnnHaecKHX 
HopM ycTaHaii.nii!aK)T npamma t oaKOBaHna KoHCTHTynnn? He aBaa- 
eTca an 3to HaõaioaeHne ocHOBaHHeM npeanoaaraTb, hto ToaKOBaHHe 
KoHCTHTyuHH — He npocTaa lopncanKnnoHHaH aeaTeabHOCTb, a Ha- 
npoTHB, fleaieabHOCTb, ocHOBaHHaa Ha HayaHOM no3H3HHH aeíícTBH- 
TeabHOCTH? noaaraio, hto Hcnoab3yeMbie KaTeropHH OHToaoraH npa¬ 
Ba noMoryr pa3o6paTbca b cno>KHCHwe\i nnn npaBa anncTCMononine- 
ckom Bonpoce, eme pa3 noaTBepanB 4>naoco(J)CKyK) naeio o tom, hto 
BcaKaa OHToaornaecKaa npoõaevia b kohchhom caeTe n ariHCTCMoao- 
rnaecKaa. 

B KoHCTHTynnn PO HeT HopM, Kacaiomnxca npaBna ee ToaKOBa- 
Hna (interpretative provisions), rioaoÕHbix TeM, KOTopbie coaepacaTca b 
nonpaBKe IX k KoHCTHTynnn CUIA. 

BMecTe c TeM b TeKCTe KoHCTHTynnn ecTb KaK MHHHMyM Tpn Ba>K- 
Hbix npaBnaa ee ToaKOBaHna. 

B a. 1 ct. 55 KoHCTHTynnn PO roBopnTca: «nepeancaeHne b Koh- 
CTHTynnn Pocchhckoh Oeaepannn ochobhbix npaB n CBo6oa He 
floaacHO ToaKOBaTbca KaK OTpnnaHne nan yMaaeHne apyrnx oõine- 
npH3HaHHbix npaB n CBo6oa aeaoBeKa n rpaxaaHHHa», a b ct. 2 cica3a- 
Ho, aTO «aeaoBeK, ero npaBa n CBOõoabí aBaaioTca Bbicmen neHHO- 
CTbio. npn3HaHne, coõaioaeHHe n 3ainnTa npaB n CBo6oa aeaoBeKa n 
rpaamaHHHa — o6a3aHHOCTb rocyaapcTBa». Ecan 3th aBe CTaTbn pac- 
CMaTpnBaTb bo B3anMOCBa3H, mojkho npeanoaoacnTb, aTO ecTb aBe 
lopnanaecKne peaabHOCTn: a) peaabHOCTb 3aKpenaeHHbix b raaBe 2 
KoHCTHTynnn PO npaB n CBo6oa n 6) peaabHOCTb apyrnx npaB aeao¬ 
BeKa, KOTopbie nona He npn3HaHbi, ho KOTopbie rocyaapcTBO aoaxHO 
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npH3HaTb nyreM KaK npHHHTHH 3aKOHOB, 3aKjnoneHH5i MeaqiyHapoa- 
HblX flOrOBOpOB, T3K H CyfleÕHOTO npH3HaHHH, BKJIIOHaH paCLUHpHTeJIb- 
Hoe TOJiKOBaHHe HopM KoHCTHTyuHH PO. (B Kariajie TaKoe TOJiKOBa- 
HHe Ha3biBaeTCH generous interpretation, t. e. MHTeHCHBHoe TOJiKOBa- 
HHe 1 .) 

IlpaBa 'leaoiiCKa aapojiüiafOTCM n ct3hobhtcm peajibHOCTbio, oco3Ha- 
lOTCH JHOJIbMH, XHByiIfHMH B OÕmCCTBe. H 3TH npaBa, B03HMKaK)IHMC B 
«OTKpbITOM OÕmeCTBC TOJIKOBaTejieíí KoHCTHTVUHH» 2 , COCTaBJIHIOT ca- 
MOCTOHTejibHyio oõbeKTHBHyio cucTeMy neHHOCTeíí, cymecTByioinyio 
napajuiejibHO c npn3HaHHbiMH b KoHCTHTynnn, noHMeHOBaHHbiMH b 
ee TeKde npaBaMH n CBOõoaaMH. 3HaHne 06 3tom no3BOJineT cboõo^ho 
TOJiKOBaTb KoHCTHTyuHio h npH3HaBaTb HOBbie npaBa. 

Brapoe npaBHJio TOJiKOBaHHH coaepxHTcn b npeaviõyjie KoHCTmy- 
nnn, n ero mojkho oÕHapyxHTb b cJioBax, OT^aiomHX naTeTHKon: 
«Mbi, MHoroHapnoHajibHbin Hapo,n, Pocchhckoh Oeflepannn, hth na- 
MHTb npeflKOB, nepe^aBmnx HaM jnoõoBb n yBaxeHne k OTenecTBy, 
Bepy b floõpo n cnpaBe/uiHBOCTb». 3 to nojioxeHne cxoxe c ncuioxe- 
hhêm H3 ceKunn 27 KaHagcKOH XapTnn npaB n cboõoji, b cooTBeT- 
CTBHH C KOTOpbIM XapTHH flOJDKHa ÕbITb HCTOJIKOBaHa T3K, HTOÕbl 
coxpaHHTb h yKpenmb MyjibTHKyjibTypHoe Hacjieane Karnumeii. (Ceit- 
nac no.aoÕHOc nojioxeHne noHBHJiocb b npeaMÕyjie hoboíí KoHCTHTy- 
nnn BeHrpnn.) OneBnaHO, hto yneT Taxoro poaia oôcTomejibCTB npn 
TOJiKOBaHHH TpeõyeT yBaacHTejibHoro OTHomeHnn k TpanHifHH, k 
mores b <jiHJioco(|)CKO-npaBOBOM, connojiornnecKOM CMbicjie stoto Jia- 
THHCKoro cjioBa. 3 to He to npaBHJio TOJiKOBaHHH, KOTopoe oõhhho 
H a3biBaeTCH h c to p h' ieci< 11 vi TOJiKOBaHneM KOHCTHTynnn. TojiKOBaHne 
nojioxeHHH KoHCTHTyuHH c yieTOM HCTopnnecKon MaTpnnbi 03Hana- 
eT, HTO TOJiKOBaHHe HOCHT TBOpHeCKHÍÍ, KpeaTHBHblH XapaKTep, 'ITO y 
HHTepnpeTaTopoB HMeeTcn õojibman CBOõoga b TOJiKOBaHnn. 

CjioBa o MHoroHau,HOHajibHOM Hapoae Poccnn, KOTopbin htht na- 
MiiTb npeziKOB, HMeioT He npocTO B03BbimeHHoe 3Ha'ieHne, ohh oõjia- 
flaiOT TJiyÕOKHM (|)HJIOCOC|3CKO-npaBOBbIM CMbICJIOM, H 3TO OJIHO H3 
npaBHji, iicnojib3yeMbix npn tojikob3hhh KoHCTHTyuHH. 4to 03Hana- 
eT «naMíiTb npe,n<OB»? nepenajiH jih ohh HaM hto-jih6o KpoMe jhoõbh 
h yBaxeHHH k OTenecTBy? EcTb jih b nepejiaHHOM HacjieaicTBe mores, 
HfleT jih penb tojibko 06 STHnecKoíí hjih xeno ropH^HHecKOH cy 6 - 
CTaHLJHH? MoXCHO JIH BOo6pa3HTb, '[TO C nOMOLLIblO 3THX BaJKHbIX CJIOB 

1 Cm.: Interpreting Constitutions. Comparative Study / ed. by Jeffrey Goldsworthy. 
Oxford, 2006. P. 87. 

2 Cm.: Xaõepne 77. OncpuToe oõmecTBO TOJIKOBaTejieíí KoHCTHTypHH // CpaBHii- 

TejihHoe KOHCTHTyuHOHHoe o6o3peHHe. 2003. 1. 
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H3 npeaMÕyjibi KoHCTHTymiii PO o6o3HanaiOTCn reHCTHBCCKHC cbhím 
npaBa n BJiacTH c HCTopnaecKMM nponuibiM CTpaHbi, KOTopwe b cnny 
3Toro oõJiaaaioT CBoeo6pa3Hoíí chjioh HHeppHH, nocTonHHO npncyT- 
CTByn b npaBOBOM co3HaHnn? M He HBjraeTCH jih Kohcthtvlihh PO ko- 
HHltlHKaUHCH He TOJIbKO BaiKHeHHIHX K>pH,HHHeCKHX HOpM O BJiaCTH, 06 
ycTpoíícTBe rpa>KaaHCKoro oõinecTiia, MHome H3 KOTopwx penenTHpo- 
BaHbi H3 3anaflHoro KOHCTHTypHOHHoro npaBa, ho h HeBHaHMoro npa¬ 
Ba, nepe.aaHHoro HaM npexHHMH noKoacHiiHMii poccmiH? KaTeropnn 
«HeBHflHMoro npaBa» hbjimctch OTpa>KeHne\i peajibHO cymecTByioniero 
b npaBOBOM npocTpaHCTBe hbjichhh n, bojmojkho, mo>kct paccMaipn- 
BaTbcn b KanecTBe caMOCTOirrejibHOH CTpyKTypHoíí OHTOJiornHecKon 
eanHHUbi. 

TpeTbe npaBHJio Hanõojiee HHTepecHO min BbipaõoTKH TOJiKOBa- 
HHU: HOpMaTHBHOH CHCTeMOH TOJIKOBaHHH KOHCTHTynHH HBJIHeTCH 
npoõJieMa Bbiõopa npn KOHKypeHunn paBHOBejiHKnx KOHCTHTynnoH- 
Hbix neHHOCTen. Penb m/ict o aejiax, paccMaTpnBaeMbix b KOHCTHTynn- 
ohhom cyae, Koraa npnxoanTcn peniaTb, KaKOMy H3 ochobhhx npaB 
HeoõxoanMO OTgaTb npnopnTeT, HanpnMep, to jih npaBy Ha CBOõoay 
HHcliopMaiiHH, to jih npaBy Ha nacTHyio XH3Hb; to jih CBo6oge Bbipa- 
XCeHHÍI MHCHHH B XOJIC H36HpaTeJIbHOÍÍ KaMnaHHH, TO JIH CBOÕOae Bbl- 
6opa. KaKHMH i igh hocts-imh npn stom hcoõxojwmo pyKOBoacTBOBaTb- 
ch, h me ohh Haxo/niTcn — b caMoíí KOHCTiiTypHH HjiH BHe ee? 3 to 
oõJiacTb aKCHOJiorHH KOHCTHTyuHOHHoro npaBa, KOTOpaH HMeeT OMCHb 
BaJKHOe 3HaneHHe JUIH BbipaÕOTKH HOpMaTHBHOÍÍ CHCTeMbI TOJIKOBa- 
HHH KOHCTHTynHH 1 . 

MHTcpnpeTannH ochobhhx npaB h kohctMT yn hohh bix npHHHHnoB 
b npopecce npHMeHeHHn npHHpiina nponoppHOHajibHOCTH (cm. n. 3 
ct. 55 KOHCTHTynHH PO) jacTaBjuieT aaavMaTbca: He HBJineTcn jih ocy- 
mecTBJiHeMaH cyubnMH õajiaHcnpoBKa paBHoneHHbix ochobhhx npaB 
h npHHnnnoB neM-TO õojibniHM, neM oõbinHoe TOJiKOBaHHe? IloneMy 
cyabH yBepeHbi, hto hx cyõbeKTHBHan oneHKa, k3khm aojixeH 6biTb 
õajiaHC KOHCTHTynHOHHbix npaB h npHHnnnoB, õojiee TOHHa, neM Ta, 
KOTopan 6buia HaiiacHa jjeMOKpaTHnecKH mõpaHHbivt jaKOHoaaTeacM? 
^Hjiít MeHH HecoMHeHHO, hto Koma cyabH 3aMeHHioT õajiaHC, HaííjieH- 
HbiH 3aKOHoaaTejieM, coõctbchhhmh npejicTaBjieHHiiMH o tom, neMy 
OTjiaTb npcanoBTCHne — nyõJiHHHOMy HHTepecy hjih nacTHOMy, npaBy 
Ha CBOõogy BbipaxeHHH mhchhh hjih npaBy Ha HenpHKOCHOBeHHOCTb 
naCTHOÍÍ JKH3HH, OHH 3aHHMaiOTCH KOHCTHTyUHOHHOH nOJIHTHKOH, 


1 O KOHCTHTyiIHOHHO-npaBOBOH aKCHOJIOniH CM. B pa3fl. 7 rjl. 3 HaCTOHUieií KHHm. 
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a He KOHCTHTyuHOHHO-npaBOBMM TOJiKOBaHHeM npoBepaeMbix Ha 
KOHCTHTyHHOHHOCTb 3aKOHOB. 

KDpncTbi no-npeacHeMy Ha3biBaioT sth aKTbi coõcTBeHHoro BOJie- 
H3bHBJieHHa «TOJiKOBaHHeM». Ho B ZUIHHOM CJlViae 3TOT KjpHHHHeCKHH 
TepMHH TOJibKO CKpbiBaeT no.a.niiHHyK) peajibHOCTb npoHcxo/iHmero b 
KOHCTHT yuHOHHO-npaBOBOH ^eíícTBHTejibHOCTH, a nosTOMy Jiynnie 
6buio 6bi OTKaiaTbCH ot ero HcnojibioBaHMH. 

HTaK, OflHH H3 MOHX OCHOBHbIX BblBOHOB: TO, HTO OÕblHHO Ha3bl- 
BaeTCÍI TOJiKOBaHHeM KOHCTHTyHHH, — 3TO lOpWIHHeCKafl (|)HKHH5I, 
KaKHX MHoro b npaBe. T. Pajiõpyx He spn nHcaji o (|)CHO\ieHe (|)hkuho- 
HH3Ma b npaBe. ÂMepHKaHCKHe lopHCTbi H3o6pejiH HeyaaHHbiíí SBijie- 
MH3M «CyaeÕHblÜ aKTHBH3M». M 3TO TO>Ke HCTOMHO. CTpOTO KipHHMWe- 
CKH 6aJI3HCHpOBKa paBHOpeHHblX KOHCTHTyiIHOHHblX npHHHHnOB, 
ocymccTB.aHeviaH cynbaMii Bbicmnx cynoB, — 3 to ojiHa H3 <|)opM koh- 
CTHTypHOHHOH nOJIHTHKH. H 3Ta H.TCJI HaXOflHTCH B pyCJie TpCÕOBaHHH 
O COOTBeTCTBHH ([)aKTH'ieCKOÜ H lOpHflHHeCKOH KOHCTHTyHHH. C TOHKH 
3peHHH ())aKTH l ieCKOÍÍ KOHCTHTyHHH HCJIbJH peiHeHHe KOHCTHTyHHOH- 
HblMH CyaaMH aKCHOJIOTHHeCKHX CnOpOB BTHCKHB3Tb B IIOHMTHC «TOJI- 
KOBaHHe». 

Ha MOH B3TJIHH, Hpe3BbinaHHO HHTepeCHO paCCMOTpeTb aKTbl TOJI- 
KOBaHHH KOHCTHTyHHH b pa3pe3e nojiyneHHH HH(|)opManMH o CTpyKTy- 
pe npaBOBOH peajibHOCTH. Ecjih coõctbchho ropHziHHecKHX npaBHJi — 
CTaHJiapTOB TOJIKOB3HHH KOHCTHTyHHH He T3K yX MHOTO, TO B03HHK3eT 
Bonpoc: K3K pOJK.aatOTCH 3TH aKTbl, MTO peaJIbHO HBjTHCTCÜ HCTOHHHKOM 
HX nOHBJieHHH H He HBJHHOTCH JIH OHH CBOeOÕpa3HbIM HHJIHKaTOpOM 
Toro, hto H3 cc6h npezicTaBjnieT npaBOBaa peajibHOCTb KaK h pyran, 6o- 
jiee uiHpoKan KaTeropHH ohtojiothh npaBa, BKJHonaiomaH b cboh jioth- 
'lecKHií oõbeM b tom HHCJie h npaBOBOH KOHHenTyajiH3M? Kbkmc apry- 
MeHTbi Hcnojib3yioT cyHbii KoHCTHTyHHOHHoro Cyna npH otJiHHHajib- 
HOM TOJIKOB3HHH HOpM KOHCTHTyHHH, H MOXHO JIH H3 aHaJIH3a 3THX 
apryMeHTOB BbiHBHTb to MHOxecTBO cjioeB, H3 KOTopwx coctoht npa- 
BOBaii peajibHOCTb? MeHH HecoMHeHHO ohho: npaBOBaii peajib- 
HOCTb HeCBOflHMa K O.THOMV H3 ee njiaCTOB — K n03HTHBH0My 3aKOHO- 
HaTcaBCTBy, KOTopoe B3an\ioneiícTByeT c jip\TH vi h ee njiacTaMH, o6pa- 
3yiOIHHMH B HeJIOM HeKHH KyjIbTypHO-npaBOBOH KOHTeKCT. 

npaBOBau HopMa b ee coBpeMeHHOM noHHMaHHH He moxct cyme- 
CTBOB3Tb BHe KyjIbTypHO-npaBOBOTO KOHTeKCTa, H3 KOTOpOTO OHa 3a- 
HMCTBOBaHa. npaBOBaa HopMa HaxoHHTca b HeBHHHMbix jiorHnecKHX, 
HCTOpHHeCKHX, COHHaJIbHbIX CBH3HX C peaJIbHOCTblO, OHa JIHHIb HaCTH- 
Ha npaBOBOH xh3hh. 3to noHHTiie iicno.ibiyeTCH b (J)hjioco<|)hh npaBa 
T. Panõpyxa. Oh pa3JiHnaeT npaBOByio Hayny b y3KOM n ihhpokom 
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CMbicjie. üepBaa 3aHHMaeTca npaBonopH^KOM, h npexae Bcero Hop- 
MaTHBHHM nopaflKOM. FIpeflMeTHaH cíjiepa Taxoft npaBOBOíí HayKH or- 
paHHHHBaeTca no3HTHBHbiM npaBOM, sto cijjepa florMaTnaecKOH 
lopHcnpyfleHUHH. Ee He HHTepecyioT npoõJieMbi npaBOBOíí jkh3hh, 
npaBOBbie (jiaKTbi, OHa cocpeaoTOHHBaeTCH Ha npaBOBbix HopMax. 
ripaBonopa^oK, npaBOBbie HopMbi, KaK nHcaji Pa^õpyx, — sto noHa- 
th a, npaMO OTHOcam,Heca k hchhocth, aaHHOCTH, KOTopbie, no cyrn, 
npH3BaHbi cayacHTb cnpaBefljiHBOCTH. EIpaBOBaa XH3Hb, npaBOBbie 
([laKTbi — noHHTHH, onocpeflOBaHHO OTHOcamHeca k ueHHOCTii... 1 

IloHaTHe KyabTypHO-npaBOBoro KOHTeKCTa KipiiamiecKoü HopMbi 
mo>kct 6biTb Hcnoab30BaHO b KaaecTBe HHCTpyMeHTa aaa oÕHapyace- 
HHa OHTOjiornaecKOH CTpyKTypbi npaBOBOH >kh3hh. npaBOBOH peajib- 
hocth. ITpaBOBaa HopMa oõbihho paccMaTpHBaeTca KaK (|)\'hkiíhh, KaK 
npoH3BOflHoe OT BOJiH 3aKOHO,a,aTejieH. ripii stom noa iiocaeaHeM no- 
HHMaeTca KOjuieKTHBHaa Boaa aenyraTOB napaavieHxa onpeaeaeHHoro 
co3biBa. Elojiaraio, hto Tanoe noHHMaHne bojih laKOHoaaTcna, ot ko- 
Topoíí 3aBHCHT õbirae HopMbi, oihhõohho. Pojib ropnanaecKon Hop- 
Mbl B JKH3HH OÕIHCCTBa HaCTOJIbKO BílJKHcl, HTO ee He.lbJH CBH3bIBaTb c 
KoaaeKTHBHon Boaeít 3ai<OHoaaTeaeM. OHa HBJineTCH npoH3BO,iHOH n 
ot bojih Hapoaa, noHHMaeMoíí b cyryõo lopnanaecKOM CMbicjie, h ot 
bojih rocyaapcTBa. Bojih rocygapcTBa npoaBJiaeTca npeacae Bcero bo 
B ceíí cncTeMe lopnanaecKHX HopM, npeacTaBaaioniHX aornaecKyio 
cncTeMy, nocTpoeHHyio Ha onpeaejieHHbix npnHHHnax. HocpeacTBOM 
3TOÍÍ CHCTeMbI MOXHO BbiaBHTb Iiejlb npHHaTHa KOHKpeTHOTO 3aKOHa, 
a coBOKynHOCTb 3aKOHOB no3BOJiaeT yBimeTb oõmee coaep*aHHe Bce¬ 
ro BaKOHonaTejibCTBa. Boa a rocyaapcTBa BbiaBaaeTca He tojibko no- 
cpeacTBOM BoaeHibHineHiia aenyraTOB napaaMCHTa, ho h õaaroaapa 
ycHJiHHM cyaeií, KOTopbie aacTO BbiaBaaioT cm bica lopHaHaecKoíí Hop- 
Mbi Hcxoaa H3 oõhihx pejieií, KOTopbie npecjieaoBaji 3aKOHoaaTejib, 
npHHHMaa 3aKOH. Mhiorna sth ueaii TpyaHO ycTaHOBHTb, ecaii pyKO- 
BOaCTBOBaTbCa TOabKO TeKCTOM OTaeabHOií HOpMbl. 

I IpeaaaraeMoe npeacTaBaeHiie o noHHTHax «bojih Hapoaa», «bojih 
rocyaapcTBa» HBJiaeTca 6a30BbiM .zpia KOHCTHTyuHOHHO-npaBOBoro 
KOHuenTvaaHiMa. Oho noMoraeT ay a me noHaTb Banana, ctomlümc ne- 
pefl oiJiHHHajibHbiM cyaeÕHbiM TOJiKOBaHHeM KoHCTHTypHH. Eojiee 
Toro, h OTBeT Ha Bonpoc, hbhhctch a ii cyaeÕHoe (o([)MuiiaabHoe) toji- 
KOB3HHe KoHCTHTyHHH KOTHHTHBHblM, npeXUe Bcero 3aBHCHT OT 
npaBnabHoro noHHMaHHa noHaTHa «Boaa rocyaapcTBa». CaMoe Baac- 
Hoe — 3 to to, hto bojih rocyuapcTBa KaK KOHuenTyajibHoe Kipiiamie- 


1 Cm.: Padõpyx r. YKa3. coa. C 127. 
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CKoe noHHTHe HaxoaHTca He b npocipaHCTBe peaabHoíí aeitcTBHTeab- 
hocth, b KOTopoii oÕHTaioT ÕHonoraaecKHe cymecTBa — jiioflH: aeny- 
TaTbi, cneuHajiHCTbi h t. a. Taxoft noaxoa — nonbrnca oÕHapyxHTb 
jiioflCKOH cyõcTpaT npMMeHHTejibHO k noHHTHK) «BOJiH jaKOHoaaTeaa» 
KaK y3KopeajiHCTHHecKHÍt noaxoa k npaBy b fo p na h h c c k om kohucii- 
TyaabHOM npocipaHCTBe npeoaoaeH. B KOHCTHTyuHOHHO-npaBOBOM 
KOHUciixe [lOHHTiie «Boaa rocyaapcTBa», BbipaxeHHaa b 3aKOHe — sto 
T a Boaa, Ha KOTopyro opitcHTiipyeTca cya npit HHTepnpeTauHH 3aKO- 
Ha, OHa hocht aBTOHOMHbiH cyryõo K)pnannecKHM xapaKTep. 

riOHBaeHHe aaHHOrO nOHHTHH Õbiao OÕbeKTHBHO HeOÕXOaHMbIM. 
,H,enO B TOM, HTO K)pHaHHeCKHe HOpMbI nO HCTeneHHH BpeMeHH nOCTO- 
hhho ycTapeBaioT b cnny toto, hto oõmecTBeHHbie OTHomeHHa b pe- 
aJIbHOÍÍ aeííCTBHTeabHOCTH HaXOaHTCH B nOCTOHHHOM pa3BHTHH. 
Heaeií npaBOBoro peryaHpoBaHHa oõmecTBeHHbix othohichhh Heo6- 
XOaHMO, HTOÕbl npeanHCaHHH HOCHaH HCHblíí, HenpOTHBOpeHHBblH, 
noHHTHbiH xapaKTep. noaBaeHHe hobbix oõmecTBeHHbix OTHomeHHH 
3aaacTyio npHBoaHT k o6pa30BaHHio npoõeaoB b npaBOBOM perynnpo- 
BaHHH. rio3HTHBHoe npaBO He Bceraa npeaocTaBaaeT pemeHHa aaa 
aioõoro paccMaTpHBaeMoro Ka3yca. Oõhhho b cayaaax, Koraa roBopaT 
o npoõeaax, Ha caMOM aeae pcib hhct o tom, hto b 3aKOHe OTcyrcTBy- 
k)t HCKaioHaiomHe H3 oõhihx npaBHa npeanncaHHa aaa ocoõbix cay- 
aaeB. 3anoaHeHHe npoõeaoB 03HaaaeT, hto cyaba paan ocoõbix xh3- 
HeHHbix cayaaeB nepecTynaeT aepea oõmee npaBHao, HaxoaHT aaa hhx 
HOByio HopMy, aame Bcero pa3BHBaa noaoaceHHa yace cymecTByioiiiHX 
cnepHaabHbix npeanHcaHHÍí 1 . 

ripeanoaoxHM, hto b cyaeÕHOíí npaKTHKe npeoõaaaaaa 6bi Toaxa 
3peHHa, KOTopyio mh o6o jh3m hjim KaK yjKopeaaMCTHMecKoe noHHMa- 
HHe CMbicaa noHaTHa «Boaa 3aKOHoaaTeaa». B KaxaoM OTaeabHOM Ta- 
kom cayaae, Koraa 33 koh HeaceH, caeaoBaao oõpamaTbca k 3aKOHoaa- 
TeaaM Ha npeaMeT BbiacHeHHa hx, 3aKOHoaaTeaeH, isohh, KOTopyio ohh 
HM ejiH b BHay npn co3aaHHH 3aKOHa. Ho 3aKOHoaaTeabHbie opraHbi 
paõoTaioT b onpeaeaeHHbix pHKaax, b TeaeHHe KOTopbix hx moacKoíí 
cocTaB MeHaeTca. B cnay paaa (JiaKTopoB b tbkom cayaae npHmaocb 
6bi TpaTHTb õoabmoe KoanaecTBO BpeMeHH h cwa Ha BbiacHeHHe bohh 
b ycaoBHax KoaaeKTHBHoro BoaeH3baBaeHHa. C 3KOHOMHaecKOH toh- 
kh 3peHHa 3 to OMCHb 3aTpaTHoe MeponpnaTHe. Rosto \iy Koraa noaBH- 
aocb cyryõo lopHaHaecKoe noHHTHe «Boaa 3aKOHoaaTeaa», lopHCTbi, 
KOHCTpynpya ero TaKHM o6pa30M, hto o6pameHne k oõctohtcjIbctb3m 

1 Cm.: L[umejibMüH 3. npoõejiw b npaBe // Pocchííckhm exeroaHiiK Teopnn npaBa. 
2010. N° 3. C. 621. 
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npHHHTHH 3aKOHa Í-IB.THCTCH TOJIbKO O.XHMM H3 HeCKOJIbKHX B03M0XHbIX 

cnocoõoB ero xoaKOBaHna, no cym, hcxo^hjih H3 Heo6xoanMocxn pa- 
nnoHajibHoro pacnopHxeHHH BpeMeHHbiMH n acHOKHbiviH pecypcaMH. 
flaxe b Tex MaaoBepoaxHbix caynanx, Kcxaa rojiocoBaHne npn iipiiHH- 
Tnn 3aKOHa oxnHnaexca pe.xKHM eaHHcaynmeM, hct rapaHTHH, mo 6y- 
aex nojmoe coBnaaeHHe xoxo, mo noapa3yMeBaexca b ropHannecKOM 
KOHnenTe noa «Boneií laKOHoaaxeaa», t. e. noHHXna H3 npaBOBon pe- 
aabHocxn, n noHmna «KoaneKXHBHaa bohh 3aKOHoaaxeaeíí, npnHH- 
MaBmnx 3aKOH», KOTopoe oxhochxch k hhoh peajibHOCTH — peajibHO- 
cth XH3HH h H3ynaexca vtexonavi h connoaornn. 

CKOHCTpynpoBaHHoe lopncTaMH b co3aaHHOM hmh ropnannecKOM 
KOHuerrryanbHOM npocipaHCTBe nomixite «bo.th 3aKOHoaaxeaa» hocht 
cnenn(J)nnecKnn CMbica, Koxopbiíí coBepmeHHO imane, neM b copno- 
jioriiM, opneHTnpyeT no3HaBaxeabHbra npouecc cyaeií. YneHbie, koto- 
pbie He BHanT pa3Hnnbi Mexay npaBOBon peajibHOCTbio n peajibHO- 
CTbio XH3HH, KOTopbie CTOHT Ha noiHHHHX y3KopeajmcTHnecKoro no- 
HHMaHHH npaBa, aoKa3biBaiox, mo noHmne «Boan 3aKOHoaaxeaH 
(xocyaapcxBa)» aõcypaHO. 

Ho Ha mo *e aoaxHa õbixb HaripauncHa KOXHHXHBHau aKTHBHOCTb 
cyaeií npn hciichocth cMbicaa lopnannecKoxo TeKCTa? Kai< pacno3Ha- 
exca bohh xocyaapcxBa? OõpaxHM BHHMaHne: cyaeÕHbie pemeHHH 
o6bHBanioTCfl ot iimchh rocyaapcxBa. Mxo sxo — Heicaa xpaaitUMH hhh 
aaeMeHX cncxeMbi, HMeHyeMon HaMH ropnannecKHM KOHnenxyaan3- 
mom, K3K HBneHne b ccjjepe npaBOBOít peaabHocxn, o6pa3yiomeH b 06- 
aacxn Bbicmen peaabHocxn, peaabHocxn XH3HH hckhh aHKaaB? Cne- 
i[H(t)H'iecKoe lopnannecKoe coaepxaHne noHaxna «Boaa 3aKOHoaaxe- 
aa» oxannaexca ox xaxoxo coaepxaHna aHaaoxnnHoxo noHaxna 1 , 
KoxopbiM onepnpyiox b copnaabHon ncnxoaoxnn nan b connoaoxnn, 
xeM, mo oho He npn3Haex (JfflKnmo b Bnae BooõpaxaeMoxo eanHoxo 
o6pa3a eanHoíí Boan 3aKOHoaaxeaen. 

Boa a jaKOHoaaxeaa, khk nncaa T. Paaõpyx, aBaaexca He cpeacxBOM 
xoaKOBaHHH, a exo neabK) h pe3yabxaxoM, n sxo yxBcpxaeHHe noaHO- 
cxbio cooxBexcxByex ropHannecKOMy KOHnenxy 2 . U,eabio cyaeÕHOxo 
xoaKOBaHHH h BbiHBacHiia Boan xaKOHoaaxens-i HBaHcxcH noaacpxaHiie 
CHCxeMHoexH b npaBe — sxo oõbCKXHBHaa noxpeÕHOcxb noaacpxaHMH 
npaBonopaaKa b HenpoxnBopenHBOM cocxohhhh. npn xaKOM noaxoae 
k ocjiHnHaabHOMy xoaKOBaHHio KoHcxnxyHHH oÕHapyxHBaexca, mo 

1 06 3tom nncaa 3. U,HTeabMaH b CBoefl paõcrre «lOpHUHHecKoe BoneioMBJieHHe» 

(1878 r.). 

2 Cm.: PadBpyx r. YKa3. coa. C. 128, 129. 
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BCH aeHTejIbHOCTb no BblHBJieHHIO BOJIH 3aKOHOJiaTeJUI, B TOM HHCJie H 
KOHCTHTynnoHHoro 3aKOHOflaTejia, (|)opMaTiipycTCH npnHunnoM npa- 
boboíí onpeaejieHHOCTH. 

ripn pemeHHH 3aflanH, CBH3aHHOH c anpnopHoíí HeoõxoanMOCTbio 
BbMBjieHHfl bojih 3aKOHOflaTejiH, CMbicji HopMbi npejinojiaraeT ohho- 
BpeMeHHO CHCTeMaTH3HpoBaHHoe yacHeHHe CMbicjia npaBonopmiKa b 
nejioM. B pe3yjibTaTe TaKOH cneu;H(J)HHecKH lopH^HnecKOH no3HaBa- 
TejibHoíí nenTejibHOCTH, HanpaBjieHHoií Ha BbiHBJieHHe bojih 3aKOHO- 
naTejiH, npejiMeTHoii c<|)epoH otoh jieHTe.ibHOCTM OKaibiBacTCH nccjie- 
HOBaHHe He KOJIJieKTHBHOrO BOJieH3bHBJieHHH, a CHCTeMHbIX CBH3eH 
Mexny pa3JiHHHbiMH HopMaMH no3HTHBHoro npaBa, a Taioxe Mexcuy 
pa3JiHHHbiMH OHTOJiornnecKHMii CTpyKTypaMH npaBOBOH peajibHOCTH. 
B pe3yjibTaie otoíí ocoõoíí kothhthbhoh nenTejibHOCTH B03MoxeH h 
TaKOH pe3yjibTaT, KOTopbrà H3HanajibHO 3aKOHO,a;aTejieM He 3aMbim- 
JIÍIJICH. 

Cyn mojkct jiynme iíohíttb h c<|)opMyjiHpoBaTb Kipii/nciecKyK) Hop- 
My, neM co3flaTejiH 3aKOHa. 3aKOH Bcer^a Myupee cbohx pa3pa6oTHH- 
kob, nocKOjibKy oh nonaaaeT b CHCTeMy K)pu/nt'iecKHx HopM no3HTHB- 
Horo npaBa h HaxoflHTCH b KOHTeKCTe npyrnx cjioeB npaBOBOH peajib- 
hocth, paajiHnaiomHXCH Mexcay coõoíí no KpnTepnio (jiopMajibHOH 
onpenejieHHOCTH. llo3HTHBHoe npaBO KaK cpejiHHH cjioíí npaBOBOH 
peajibHOCTH o6jiaaaeT npH3HaK3Mii (JiopMajibHOH onpe^ejieHHOCTH. 
OõniHe xce npHHpnnbi npaBa, oõbinaH, TpajiHLiHH, ropH^HnecKHe cy- 
neÕHbie h noKTpiiHajibHbie KOHpeniiHH o6pa3yioT BbicuiHH h hhjkhhh 
cjioh npaBOBOH peajibHOCTH h xapaKTepH3yK>TCH (jjopMajibHoíi Heon- 
penejieHHOCTbK). 

CoBepmeHHO npaB T. Pa,a;6pyx b cbocm BbiBone: «KDpnjiHHecKoe 
TOJiKOBaHHe — He nepeocMbicjieHHe 3ajiyMaHHoro, a OKOHnaTejibHoe 
ocMbicjieHHe nponyMaHHoro» 1 . Oho, KaK CHHTaeT Panõpyx, ott3jikh- 
BaeTcn OT «(JiHJiojioTHnecKOH HHTepnpeTapHH 3aKOHa, HTo6bi õbicTpee 
oõpecTH caMOCTOHTejibHOCTb — nofloÕHO Kopaõjno, yxojiHmcMy b ima- 
BaHbe, KOTopbiíí JiopMaH npoBojiHT no npejinncaHHO\iy Mapmpyry ne- 
pe3 nopTOBbie boum, a 3aTeM KanHTaH “KjiaaeT” Ha coõcTBCHHbiií Kypc 
B OTKpbITOM MOpe». IOpHfl;HHeCKOe TOJiKOBaHHe HCnOflBQJIb TpaHC(|)Op- 
MHpyeT VMO jpCHHM laKOHOJiaTe.IH B HOpMbI, KOTOpbie TOJIKOBaTeJIb yc- 
TaHOBHJi, «K3K ecjiH 6bi oh caM 6bui 3aKOHOnaTejieM», cjieayn (|)opMy.ie 
3HaMeHHToro bbohhoto naparpacjia UlBeHnapcKoro rpaxjiaHCKoro ko- 
neKca. Oho — He pa3JiaraeMaa Ha ojieMeHTbi CMecb TcopeTHwecKoro h 
npaKTHiecKoro, no3HaBaeMoro h TBopnecKoro, HenponyKTHBHoro h 


1 Cm.: Padõpyx r. YKa3. coh. C. 131. 
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npo^yKTHBHoro, HayiHoro h HHTyHTHBHoro, oõbeKTHBHoro h cyõbCK- 
THBHOrO. CKOJIb 6bl HH ÕbIJIO TOJIKOBBHHe npaKTnnecKHM, TBopne- 
CKHM, npOaVKTHBHblM H HHTyHTHBHbIM, OHO TeM He MeHee OÕyCJIOBJie- 
HO MeHHIOinHMHCÍI nOTpCÕHOCTHMH npaBa. ri03T0My CO.aCp>KaHHC BO- 
jih 3aKOHOflaTejia, ycTaHOBjieHne KOTopoíí nBJineTcn nejibio n 
pe3yjibTaTOM TOJiKOBaHHH, He 3aKpenaneTCH hm Ha BenHbie BpeMeHa, 
a cnocoÕHO OTBenaTb Ha MeHjnoniHecn c TeneHHeM BpeMeHH npaBOBbie 
noTpeÕHOCTH h Bonpocbi oõpeTeHHeM HOBoro 3HaneHHH. He cjieayeT 
avMaxb. 1 ito bojih laKOHoaaTCJiH — o/iHopaaoBoe BOJieH3bHBJieHHe, bo- 
njioTHBmeecn b 3aKOHe. OHa — «aojiroBenHau, 3aKOHOHOCHan bojih», 
cnocoÕHan k nocTOHHHbiM H3MeHeHHHM. «3aKOHoaaTejib, — nnmeT 
ro66c, — 3TO He TOT, BJiaCTbK) KOTOpOrO 3aKOH OÕpCTaeT >KH3Hb, ã TOT, 
BJiacTbK) KOToporo 3aKOH npoaojDKaeT ocTabaTbCH jaKOHOM» 1 . Cyaba 
He aojixeH npHaaBaTb npe3MepHoro, aõcojnoTHoro 3HaneHHn TeKCTy 
ropHflHHeCKOÍÍ HOpMbI, OH flOJDKCH nOHHMaTb, HTO eCTb HCKaH OÕbeK- 
THBHaa peaJIbHOCTb B BH^e aMÕHBajieHTHOCTH MHOrHX CJIOB, H3 koto- 
pbix COCTOHT K)pHaH'ieCKaH HopMa. 

^BOHCTBeHHOCTb CMbICJia CJIOBa — 3TO H B.I C H M C, KOTOpOe B03HHKJI0 
Toraa xe, Koraa noHBHJiacb penb Kax cnocoõ KOMMyHHKauHH Mexay 
jiioabMH. HMeHHO no jToviy noHBMJiacb Hayna o TOjiKOBaHHH — repMe- 
HeBTHKa. TepMeHeBTHKa Kax oipacjib (|)HJioco(J)CKoro 3HaHHH ocyme- 
CTBHJia OHTOJIOrH3aHHK) CHMBOJIOB H 3HaKOB, OÕpaTHB BHHMaHHe He 
CTOJibKO Ha 3HaneHHe 3Hana, ckojibko Ha õecKOHenHbrii, ho 3aKOHoeo- 
o6pa3Hbiíí npouecc ero HHTepnpeTanHH 2 . 

Pa3BHBaiOm,a5ICH XH3HB He TOJIbKO H3MeHHeT CJIOBa, HO H BKJiaabl- 
BaeT HOBbifí CMbicji b CTapbie cjioBa. I . Paaõpyx oõpaTHJi BHHMaHHe Ha 
to, hto ayxoBHbie penn, npoH3HOCHMbie no cjiynaio KaKHX-JiHÕo co- 
õbiTHH, coaepxaT oxaejibHbie cjioBa CBameHHbix tckctob, b KOTopbie b 
3aBHCHMOCTH OT CHTyaHHH BCe BpeMÍI BKJiaflblBaeTCH HOBblíí CMbICJI, 
npn 3 tom He oõpamaeTcn BHHMaHHe Ha hx nepBOHanajibHbm cmbicji. 
B 3tom cmbicjiobom õoraTCTBe h pa3Hoo6pa3HH 3aKJHOHeHa HeH3ÕeX- 
HaH XHBHCHHOCTb ÕHÕJTCHCKHX CJIOB. Ho TBK H B CJIOBaX KipHJIHWeCKHX 
HopM npncyTCTByeT oco6an BHTajibHOCTb, ocHOBaHHau Ha tom, hto 
MOJKHO MCHHTb nepBOHanaJIbHblH CMbICJI CJIOB, HCnOJIb3yeMbIX B lopH- 
aHHeCKOM TeKCTe, HCXOflH H3 OÕIHCH HeJIH, CTOMLHCH HCpCn npaBOBbIM 
peryjiHpoBaHHeM. Cjieaya cjioxHBHieHCH caKpajibHOH TpaaHHHH no- 
HHTaHHH CBimieHHbix TeKCTOB, lopHCTbi XHTpoyMHO nepeHecjiH 3Ty 

1 Padõpyx T. YKa3. coa. C. 131. 

2 Cm. noapoÕHee 06 stom: Puxep TI. KohcJmhkt HHTepnpeTauHÍi. Oaepioi o repMe- 
HeBTHKe. M., 1995. 
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TpaflHUHK) H Ha lOpHflHHeCKHe TeKCTbl. TaK nOHBHJiaCb KOHCTHTypH- 
OHHO-npaBOBaH o HeH3MeHHOCTH Kohcthtyiihh (cm. h. 3 ct. 135 
KoHCTHTyHHH PO). 

I lOTpeÕHOCTb B H3MCHCHHMX, MO^H(|)HKaiiMH JOpH^HHeCKHX CJIOB B 
COOTBeTCTBHH C H3MGHHK)IIIMMHCH yCJIOBHHMH peaJIbHOH XH3HH V.TOB- 
JICTBOpHCTCH nOCpe^CTBOM KOHCTpyiipOBaHHH npeaCTaB.lCHHM, C03fla- 
BaeMbix nyreM 06 h apy>KC hhh HOBoro K)pn/in'iecKoro cMbicna b CTapbix 
cjioBax. T. Ejijihhck o^hhm H3 nepBbix oõpaTHJi BHHMaHHe Ha pa3JiH- 
HHe lopHflHHecKHX noHBTHÍí «H3MeHeHne» h «npeo6pa30BaHHe» koh- 
CTHTypHH. KaK H3BeCTHO, HeH3MeHHOCTb KOHCTHTyHHH npOflBJIHCTCH B 
cjioxhocth BHeceHHa 3aKOHOflaTejibHbix H3MeHeHHÍí b ee tckct. 
C 3TOÍÍ TOHKH 3peHHÍI pa3JIHHaiOT TpyflHOH3MCH5ieMbie, «xcctkhc» H 
«raÕKHe» KOHCTHTypHH. PbMeHeHHe, no mbicjih EjuiHHeKa, — 3 to 
BH eCeHHe H3MCHCHHH B TeKCT KOHCTHTypHH. ripH npeo6pa30BaHHH 
KOHCTHTynHH KOHCTHTypHOHHblH TCKCT OCTaeTCH HCH3MCHHbIM, HO 
MeHneTca lopHflHHecKoe co^epxaHHe KOHCTHTyuHOHHOH HopMbi. ITo 
cyTH, 3 to 'lacTHbiii cayHall h3bccthoh cyaeÕHOH aoKTpHHbi o hcoõxo- 
Hhmocth npeoõJiaaaHHH lopHflHHecKoro coaepxaHHB Ha^ cjiobcchoh 

(JlOpMOH. 

OcTaeTcn BbwcHHTb, b pe3yjibTaTe kbkhx npaBOBbix (J)hktob eraHO- 
BHTCÍI B03M0JKHBIM npeo6pa30BaHHe KOHCTHTyHHH? EoJIbUIHHCTBO 
yneHbix-KOHCTHTyiiHOHajiHCTOB Haxo.aHTCH b naeHy \ieTa(|)H3H'iecKoro 
3a6ayxmeHHH, nojiaraH, hto sthm npaBOBbiM (JiaKTOM hbjihctch o(]dh- 
HHajibHoe TOjiKOBaHHe KOHCTHTypHH 1 . Ha caMOM xe aejie npeo6pa30- 
BaHHe KOHCTHTyHHH B pe3yjIbTaTe OCOÕOH <|)OpMbI lOpHCflHKIlHOHHOH 
acHTcaBHocTH peajibHo blixo/iht aaaeKo 3a n penca bi toto, hto oõbihho 
npH3HaeTCH TOjiKOBaHHeM JiHTepaTypHoro TeKCTa. CaMO noHírrae 
«TOjiKOBaHHe», HMeiomee cboio MeTa(J)H3HHecKyio reHeTHKy h hcto- 
pHio, TOjibKO npenHTCTBycT npaBHJibHOMy no3H3HHK) npaBOBOH peajib- 
HOCTH. 

lOpHCflHKHHOHHblH OpraH — KOHCTHTypHOHHblH cya, oõnanaio- 
LUHH COOTBeTCTByromHMH nOJIHOMOHHHMH, HCnOJIb3yeT HIHpOKHH Ha- 
6op apryMeHTOB, KOTopbie He jaaeilcTByioTCí-i oõbihhbimm cynaivtH, h Ha 
HX OCHOBe BbWBJIHeT HCHBHblH CMbICJI, COflepXamHHCH B TCKCTe KOH- 

1 Cm.: Xaõpueea T. A. IlpaBOBaa oxpaHa Kohcthtyiihh. Ka3aHb, 1995. C. 179. 
npaBaa, aBTop KOHCTaTHpyeT, hto TOjiKOBaHHe KoHCTHTyHHH b OTJiHHHe OT flpyrnx bm- 
flOB TOJiKOBaHMa ocofieHHO 6jih3ko k npaBOTBopaecTBy. Bojiee Toro, OHa CHUTaen ecjiM 
npHHHTB LUHpoKyK) TpaKTOBKy npaBa, to b psme cjiyaaeB cjieayeT roBopHTb hmchho o 
(jjopMHpoBaHHH npaBa b xoae HHTepnpeTaiiHOHHOH aeaTejibHOCTH CTOJib bmcokoh iih- 
CTaHUHH, KaKOM HBJMeTCfl KoHCTHTyiIMOHHblH Cyfl. üpH 3TOM OHa npH3HaeTC3, HTO 
npn TOJIKOBaHHIT He MCKJHOHeH HeKOTOpblit Cy6beKTHBH3M. 
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CTHTyuHH. 06pa3HO Bbipaxaacb, KoHCTHTyuHOHHbui Cyzi oÕHapyxn- 
BaeT noTaíÍHoe flBOHHoe ^ho, TpoHHoe ,hho! TeKCT KoHCTHTyiinn npw 
3 tom, cjieaya ztpeBHeíí caKpajibHoíí TpaflHiiHH, paccMaTpnBaeTcn KaK 
KJia«e3b HCHBHblX KOHCTHTyUHOHHblX 3HaHHH, ^e.lEKÍLUHX B03M0»ÍHbIM 
ocymecTBjieHHe nponecca KOHCTHTypHOHHO-npaBOBoro no3HaHHH, 
HBJIHIOmerOCH pa3HOBHflHOCTbK) HayHHOTO n03HaHHfl, npaKTHHeCKH 
õecKOHeHHbiM. BecKOHeneH n nponecc no3HaHHH Booõine! Pe3yjibTaT 
3Toro no3HaBaiejibHoro npopecca b cnjiy ocjjHmiajibHoro CTaTyca no- 
3Haiomero opraHa oõbHBJiíieTCH HMeioinHM ocoõoe npaBOBoe 3Ha- 
nemie, h sthm cyjeÕHoe no3HaHne OTJiHnaeTcn ot HaynHoro. Oho 3 a- 
KpenjiaeTCH nyreM nojiyneHHii ocoõoro npaBOBoro CTaTyca — CTaTyca 
npaBOBOíí no3HUHH KOHCTHTyuHOHHoro cyua. Fio cyrn, no pojin b npa- 
BOBOH peajibHOCTH npaBOBbie no3Hnnn KOHCTHTynnoHHoro cyiia, 
HBjnwcb npeacae Bcero aKTaMH no3Hainra, TeM He MeHee coaepxaT bto- 
pnnHbie npaBOBbie ngen, npnHunnbi, BejieHnn, HMeioinHe o6meo6H3a- 
TejibHoe iHaMenne. 3 to KpncTajuiH30BaHHoe npaBO, a no3TOMy npaBO¬ 
Bbie no3HijHH KOHCTHTynnoHHoro cyua, 6e3ycjioBHO, hbjihiotcíi hctoh- 
hhkom npaBa 1 . Ho Torfla Heoõxo^HMO OTÕpociiTb cJioxnBineecn 
npeflCTaBJieHne o tom, hto npeo6pa30BaHne KOHCTHTynnn nBJiíieTcn 
pe3yjibTaTOM TOjibKO tcji KoiiaH mm jinTepaTypHoro K)p lljl 11MCCKOro TeK- 
CTa. Hto-to TyT, b t3kom noHHMaHHH, He cooTBeTCTByeT peajibHon 
npaBOBOíí fleiícTBHTejibHOCTH. 3 th npencTaBJieHHH ocHOBaHbi Ha ouih- 
õohhom H 3anyTbiBaioineM npnMeHeHnn MeTai|)H3HHecKoro noHnTHn 
«TOJIKOBaHHe». 

AHajiH3npyn nponecc npeo6pa30BaHH3 (Mo^niímKannn) 3aKOHOB, 
yõexuaenibcii b reHnajibHoíí npo3opjinBOCTn MapTHHa Xailuerrepa, 
KOTopbiíí iipeaynpe/Kzia.T, KaK cjiojKHBinnecn b HayKe MCTa([)H3H'iecKne 
noHHTHH MoryT HCKaxaTb npopecc no3HaHHH. B CBoeíí cjiyH.aaMeH- 
TajibHoíí ohtojiothh XaMnerrep npemiaraji bc m aTp h BaTBC h b sth m ono- 
rnio cjioB h b cmhcji HaynHbix noHHTHÍí, cpaBHHBaTb nx c TeM, hto 
iiMeeT MecTO b õbithh bo BceM ero MHoroo6pa3HH. M. Xanncrrep aHa- 

1 3acjiyacHBaeT nonnepacKH Hnea, BbicKa3aHHa« H. C. BoH^apeM: cneiiH(J)HKa Hop- 
MaTMBHoií 3Heprnn peineHHH KoHCTHTyuHOHHoro Cyna TaKOBa, hto OHa HMeeT npeÕMe- 
moM (ccpepoü) ceoezo enuamia npexcne Bcero HopMamiwHbie eejwmiHbi Hauõojiee eucoKozo, 
aõcmpaKmHoeo ypoeHa — oõinite npuHnunu npaea, KOHcmwnynuoHHbie neHHOcmu u npuH- 
nunbi, nojiyHaromne peanioaiiino bo Bcex OTpacjmx CHCTeMM neHCTByromero npaBa. 
C nOMOLUbK) KOHCTHTyUHOHHO-KOHTpOJIbHOH fleflTejIbHOCTH npoHcxoaaT CBoero pofla 
npupamenue u aKmyaau3anua HopMamuemeo codepacamia coomeemcmeywmux npuHnunoe, 
a Taicxce ycTaHOBJieHHe nx cõajiaHCHpoBaHHoro B3anMOneHCTBHH. rnaBHaa cnenncjjHKa 
KOHCTHTynnOHHO-CyneÕHblX HOpMOyCTaHOBJieHHH 3aKJIK)HaeTCa B TOM, MTO, HBjmHCb 
KOHCTHTynnOHHblM HCTOHHHKOM npaBa, OHM COHeTaiOT HOpMaTHBHOCTb C flOKTpHHajIb- 
HbiMM HanajiaMH (cm.: EoHdapb H. C. YKa3. coa. C. 122). 
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JlH3HpOBajT 3THMOJIOrHK) CJIOB H CMbICJI nOHHTMM, CpaBHHBaH HX C 6bl- 
THeM Bo BceM ero MHoroo6pa3HH. 

Tohho TaK>KC h Xaiiucrrep BbixojuiT 3a paMKH oõbi/icHHoro cjiobo- 
ynoTpeõjieHHH h CBH3aHHoro c hhm HHeppHOHHoro MbinnieHHH. C ero 
TOHKH jpeHMH OÕbmCHHaH penb opneHTHpoBaHa Ha IJOBCeXlHCBHOe 06- 
meHHe C H3JIHHHO CymHM. OeHOMeHbl ÕbITHH, HanpOTHB, npHHHHIIH- 
a/ibHO He MoryT õbitb BbipaxeHbi b ee paMKax. 3Ta Mbicjib BbipaxeHa 
Xan^errepoM b laMcuaHHM, cojiep>Kaiue\icH b § 7 ero TpaicraTa «BbiTHe 
ri BpcviH»: oh Ho flejio cooõmaTb, noBCCTBVH o cymeM, ttpyroe — cxBa- 
THTb cymee b ero õmthh. J\jw BTopoíí H3 Ha3BaHHbix jauan He XBaTHT 
He TOJibKO õojibHieíí HacTbio cjioB, Ho npexjie Bcero «rpaMMaTHKH» 1 . 
OeHOMeHaM õbithh tccho b cjioBecHoíí (jiopMe, ohh hbjihiotch hjih 
HHX npOKpyCTOBbIM JIOHCeM, (|)CHOMCHbI ÕBITHH rOpaiHO ÕOJiee HH(|)Op- 
MaTHBHbl. 

STHMOJIOrHH — 3TO pa3^ejl H3bIK03HaHHH, H3yHaK)IHMÍÍ lipOHCXOJK- 
nemie cjiob, HX reHeTHKy. MoxeT jih hccth Kaicyio-To HH<|)opMaitHio 
npoHcxoxjieHHe cjioBa HHTepnpeTapHH (TOJiKOBaHHe)? AHrjiHÍícKoe 
interpret — sto chhohhm aHrjiHHCKoro niarojia construe — TOJiKOBaTb, 
hto 03HanaeT oÕHapyxeHHe 3HaneHHH, CMbicjia cjiob H3biKa, a Taioxe 
ycTHbiíí nepeBOH cjiob ojiHoro H3biKa Ha flpyroíí. B Black’s Law 
Dictionary hHT cpnpcTaunH onpejie.iHCTCH KaK HCKyccTBO hjih npouecc 
oÕHapyxeHHH h yjiocTOBepeHHH 3HaneHHH, CMbicjia 3aKOHa, 3aBema- 
HHH, JIOrOBOpa HJIH HHOrO nHCbMeHHOro HOKVMeHTa 2 . npouecc HHTep- 
npeTaHHH CBOHHTCH K BblHBJieHHIO H npeflCTaBJieHHIO HCTHHHOTO 
CMbicjia Jiioõbix CHMBOjioB, 3H3KOB, npenHa3HaHeHHbix hjih nepenann 
HJieH. TaKHM 0Õpa30M, 3TO nOHCK HCTHHbl, H ,ia>KC 3THMOJIOTHHeCKHH 
aHajiH3 cjioBa «HHTepnpeTaitHH» no3BOJiHeT npennojioxHTb, hto, toji- 
Kyn lopHjiHHecKyio HopMy, lopHcjiHKHHOHHbiH opraH pemaeT no3Ha- 
BaTejibHyio ( 3n hctc mo.i cranec kvki) npoõjieMy. 

A hto jiaeT aHajiH3 jiaTHHCKoro H3peneHHH interpretare et concon- 
dare leges legibus, est optimus interpretandi modus — TOJiKOBaTb h Ta¬ 
KHM oõpa30M corjiacoBbiBaTb lopnjiHHecKHe HopMbi — sto JiyHiuHÍí 
cnocoõ TOJiKOBaHHH? HH(|)opviaiiMK) o tom, hto TOJiKOBaTb KaK cyryõo 
lopHttHHecKoe noHHTHe — 3to He npocTan (JiHJiojiorHHecKaH npoõjie- 
Ma, 3to cjiojKHan lopHHHHecKaH 3attana no rapMOHH3aitHH lopHHHHe- 
CKHX HOpM B HeJIHX HX HenpOTHBOpeHHBOrO COCymeCTBOBaHHH B CHC- 

1 Xaüdeizep M. Ebrme ii BpeMH. C. 39. 

2 OSpaTHM BHHMaHHe: sto nepeBejieHHoe c aHrjiuiícKoro «3WKa onpenejieHiie, b 
KOTO pOM HCn0JIb30BaH0 CJIOBO WÜ1 — 3aBeiU,aHHe. OflHaKO B CHJiy ero MH0r03HaHH0CTH 
aaHHoe CJIOBO mojkho õbuio nepeBecTH h Taic: HHTepnpeTaumi — sto npouecc BbMBJie- 
HHH CMbICJia 3aK0Ha, BOJIM. H STO He 6bIJI0 6bl KjpUJIHUeCKOH OniHÕKOÍÍ! 
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TeMe npaBa, nocKOJibKy cnen;Hc[)HKa npaBOBbix HopM b tom, hto ohh 
H e MoryT cymecTBOBaTb kbk OTuejibHbie OHTOjioranecKne enHHHpbi 
BHe cncTeMbi. Bot noMeviy TOjiKOBaHne b KipiijiiniecKOM cMbicjie — hto 
BOB ce He TOJiKOBaHHe, a npeo6pa30BaHHe lopHjiHHecKHX HopM c yne- 
TOM HX lOpHflHHeCKOTO H KyjIbTypHO-HCTOpHHeCKOrO KOHTeKCTa. 
B KpaíÍHeM cjiynae noHHTHe tojikobehhh HopM Kohcthtvlihh jiynme 
3aMeHHTb I lOHHTHCM npaBOBOH HHTCpnpeTaiiHH. 

rioHHTHe interpretatio phmckhmh lopHCTaMH peziKO Hcnojib30Ba- 
JlOCb 6e3 CBB3H C flpyrHMH, yTOHHHKMUMMM nOHHTHflMH, HTO JIBJ1HCTCH 
npHMepOM BbICOKOrO VpOBHH pHMCKOH lOpHflHHeCKOH KyjibTypbi. 

PHMCKHM lOpHCTaM H3BeCTHbI TaKHe nOHHTHH, Kax: 

1) interpretatio restricta — cnocoõ yncHeHHH CMbicna lopHjiHHecKOH 
HopMbi, Koma npeBajiHpyiomee 3HaneHHe npunaeTcn TeKCTy, CMbicny 
CJIOB, KOTOpblH OHH HMeJIH B IICpHOJI C03flaHHB TeKCTa 1 ; 

2) interpretatio extensiva — cnocoõ HHTepnpeTapHH K)pnnii'iecKHX 
HopM, ^onycKaiomHH õojiee oõbeMjnomee noHHMaHHe 3HaneHHH 
cjioB, cnocoõcTByiomee paciHHpeHHio lopHjmnecKoro cojiepacaHHH 
HopMbi; 

3 ) interpretatio ex cedens — yHCHCHiie, b xojie KOToporo 3a\icHHCT- 
ch CMbicji HopMbi, KOTopbin ohcbhjiho b Hee He BKJiaubiBajicn; aõcypjt- 
Hoe TOJiKOBaHHe. B HacTonmee BpeMH cymecTByeT npeayMnuHH pa- 
3yMHOCTH 3aKOHa, 03Hanaiomafl cjienyiomee: ecjin 3aKOH nonycKaeT 
HeCKOJIbKO TOJIKOBaHHH (CMbICJIOB), OflHO H3 KOTOpbIX OHeBHJIHO a6- 
cyp.THO, a apyroe — HeT, to npHopHTeTOM jiojukho no.ibJOBaTbca no- 
cjiejiHee, kbk õojiee pauHOHajibHoe 1 2 . 3to TaK Ha3biBaeMoe 30JioToe 
npaBHJio TOJiKOBaHHB. OõpaTHM BHHMaHHe: 3Ta paiHOBHjiHOCTB Hayn- 
Horo no3HaHHB CMbicjia ropHHHHecKoii HopMbi HMeeT cboh k>phji;h3h- 
poBaHHbie npaBHjia (cBoero poxia cTaHjiapTBi, TOJiKOBaHHH), h ojiho H3 
HHX — TpeÕOBaHHe paHHOHaJIbHOCTH, KOTOpOe HBJIHeTCH OHHHM H3 
TpeõoBaHHH coBpeMeHHoro HayHHoro no3HaHHa Hapimy c TpeõoBa- 
HHHMH OÕbeKTHBHOCTH, BCpII(|)MHIIpVe\lOCTH ranOTe3, HeHTpajIbHOCTH 
h t. a-; 

1 3tO TaKOií MeTOJI TOJIKOBaHHH, KOTOpwft OCHOBaH Ha nOHCKe 3HaHeHHH CJIOB, OT- 
hochiiimxch Ko BpeMeHH npHHHTiifl KoHCTHTyiiHH. CynbH BepxoBHoro Cyjia CIHA 
Xojimc roBopHJi: «Mm cnpaniHBaeM, He hto stot nenoBex Hivieji b BHjiy, ho hto sth cjio- 
Ba 3HavHJiH b ycTax oõmhhoto nejioBeKa, roBopHiiiero Ha aHrjiHÜCKOM H3MKe, ynoTpeõ- 
Jisnomero hx b oõcTOHTejibCTBax, b kotophx ohh 6wjih ynoTpeõJieHW». AMepHKaHCKHM 
HccjiejiOBaTejib B. KpoccKH jiaxce co3naji cneHHajiH3HpoBaHHbiii cjioBapb cjiob, ynoT- 
peõJMBLiiHXCH b nepHoji pa3pa6oTKH KoHCTHTyuHH CUIA (cm.: Pritchett H. 
Constitutional Law of the Federal System. Englewood Clifts. N. Y., 1984. P. 37). 

2 Cm.: CmuphobA. B., McmyKfiH A. F TOJiKOBaHHe HopM npaBa. M., 2008. C. 37, 38. 
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4) interpretatio soluta — yacHeHHe, nponcTeKaiomee H3 oõinero 
npHHiuina o uca ii MHTcpnpcTaiiMH, KaK Bceraa npeacTaBaaiomeH co- 
6 oh oõmee õaaro (good faith); 

5 ) interpretatio predestinata — cnocoõ TOUKOBaHHa, HMeiomHH Me- 
cto to rua, Kona HHTepnpeiaTop, Haxoaacb noa BoraeMCTBMCM uhmhbix 
npncTpacTHH, npeoõparoBbiBaeT cmbicu TeKCTa ncxoaa H3 onpeaeaeH- 
hoh npeu3auaHHOCTn hu h iipc,aB3HTOCTn. Oh TaKxe oxBaTbiBaeT TBop- 
uecKyio, KpeaTHBHyio, pa3BHBaioinyio HHTepnpeTauHio (interpretatio 
vafer), c noMombK) KOTopoií HHTepnpeiaTop nbrraeica npnaaTb hhoíí 
CMbica HopMe, HexejiH tot, KOTopbid npecaeaoBaaca HopMOTBoppeM. 
Taxoe ToaKOBaHHe, a TOHHee npeo6pa30BaHHe CMbicua lopHUHuecKOH 
HopMbi, HBuaeTca BecbMa nonyjiapHbiM b Tex cayaaax, Koraa hcoõxo- 
Uhmo pa3pemHTb anaeMMy — noaaepacaTb HeH3MeHHOCTb ropHaHue- 
CKoro TeKCTa h oaHOBpevieHHO BuoxHVTb b Hero xh3hb b bmuc hoboto 
CMbicaa, h6o b npoTHBHOM cayaae HeMHHyeMa ropHaHuecKaa CMepTb 
HopMbi. Fiat juctitia et peret mundus — nycTb CBepniHTca iipaBocyuric, 
xoth 6 bi nornõ MHp, — aeBH3 repMaHCKoro HMnepaTopa OepaHHaH- 
aa 1. Ero moxho HCTOUKOBaTb h TaKHM o6pa30M: htoõm cnacTH MHp ot 
pacnaaa, HeoõxoaHMO, coxpaHaa HeH3MeHHbiMH ropHaHuecKHe TeK- 
CTbi, nocpeacTBOM npaBocyziHH BUHBaTb b «CTapbie Mexa HOBoe bhho», 
t. e. npeo6pa30BbiBaTb ropHaHuecKHií cmmcu. Elo cyrH, 3to yxc õyaeT 
nouHOCTbio OTHOcameeca k cijrepe HayuHoro no3HaHHa pemeHue, oc- 
HOBaHHoe Ha aoraaecKOM aHajiH3e. /BiHHbm cnocoõ ToaKOBaHHa oco- 
õeHHO aocTOHH paccMOTpeHHa, VMMTbiBaí-i ero uuMTC.TbHoe ynoipeõae- 
HHe raaBHbiM cyabeü BepxoBHoro Cyaa CIUAXl- MapmaaaoM b 3 Ha- 
MeHHTbix nocTaHOBJieHHHX. Meraa Hanõoaee apKO aeMOHCTpnpyeT 
aeao «Mapõapn npoTHB MaancoHa», b kotopom Mapmaaa He ccbiaaa- 
ca Ha cyaeÕHbie nociaHOBaeHHa, utoõh oõocHOBaTb cboh apryMeHTbi. 
Ero apryMeHT npeaciaBaaa coõoii npeacae Bcero ynpaxHeHHe b aorn- 
Ke. «Elo-BHaHMOMy, npocTO HeoõxoaHMO npnaepxHBaTbca onpeae- 
aeHHbix npHHHHnoB, — roBopHU oh, — aonycKaa, hto hx npnaepacH- 
Baancb b TeaeHHe aouroro BpeMeHH aaa up murraa pemeHHH». Ero oc- 
HOBHOií npHHHHn 3aKUK)HaUCa B TOM, HTO KoHCTHTypHa — 3TO 
BbicniHH 3aKOH rocyaapcTBa. BepxoBHbrà Cya npHHaa npncary, b ko- 
Topoir noKaaaca noaaepacHBaTb KoHCTHTypHio. JIoraaecKH caeayeT 
3aKaioaeHHe: Koraa 3aKOH KoHrpecca BCTynaeT b kohíJjhhkt c BbicniHM 
3aKOHOM, BepxoBHbiH Cya He MoxeT npoBecTH ero b >kii3hb, h oh aoa- 
>kch õbiTb oõbaBueH HeacHCTBHTeabHbiM; 

6) interpretatio contra legem — TOUKOBaHHe, KOTopoe 3aBeaoMO 
npoTHBopeaHT 3aMbicay co3aaieaa lopHUHaecKOH HopMbi. 
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Bo3Bpamaíicb k npoõJieMe bojih, nopoxaaiomeíí lopHjiHHecKyio 
HOpMy, OÕpaTHM BHHM3HHe Ha TO, HTO cya OÕHapy)KHBaeT CMbICJI, 
uejib 3TOH HopMbi õjiaro^apH ee ^bohhoh kohtckcthocth. 

Bo-nepBbix, OHa HaxojiHTCí-i b ropHflHHecKOM KOHTeKCTe Bcero npa- 
BonopuiiKa. Plo3TOMy cya b npouecce npeo6pa30BaHHH lopHflHHecKoíí 
HopMbi opneHTnpyeTCí-1 He Ha bojiio KOHKpeTHbix JHOflen — napjiaMeH- 
TapHeB h pa3pa6oTHHKOB npoeKTOB 33KOHOB, a Ha bojiio rocyaapcTBa, 
KOTopoe reHepnpyeT bcio coBOKynHOCTb K>pH,n;HHecKHX HopM xax 
B3aHMOCBH3aHHyiO CHCTeMy. 

Bo-BTOpbIX, ropHflHHeCKaH HOpMa HaXOflHTCH B ÕOJiee cjiojkhom b 
CHJ iy ero HeyjioBHMOCTH, ckpmthocth KOHTeKCTe — KyjibTypHO-iopH- 
flHHeCKOM, KOTOpblH COJUaCTCH He TOJIbKO CyiIieCTByiOHIHM nOKOJieHH- 
eM JHOfleíí, o6pa3yioiiiHM Hapoji, ho h TeMH noKOJieHHHMH, KOTopbie 
COCTaBJIÍIJIH 3TOT HapOfl B TCHCHHC CTOJieTHH eTO HCTOpHH. 3ia TJiyÕO- 
xaa lopnjiHHecKaH H^en oÕHapyacHBaeTCH b npeaMÕyjie KoHCTmy- 
Hhh PO, me OTVieHacTca h i<OHCTHTynpyeTCH iiohhtmc mH oroHamio- 
HajibHoro Hapo^a Pocchííckoh OejiepaiiHH, KOTopbiíí CTaHOBHTca Ta- 
KOBbiM ÕJiarojiapH coe^HHeHHio oõmeíí cynbõoíí Ha CBoeíí 3eMJie 
(npHHHHn 3eMJiH h kpobh), b CHJiy toto hto MHoroHaHHOHajibHbiií Ha- 
poji coxpaHMCT HCTOpHnecKH cjioxHBHieecH rocyaapcTBeHHoe cjhihct- 
Bo. MHoroHapHOHajibHbiH Hapo^ Pocchííckoh Oe^epaiiHH htht na- 
MHTb npeflKOB, nepeaaBHiHX HaM, HbmeiiiHeMy noKOJieHHio pocchhh 
( a ecjiH HMeTb b BH^y noHHTHe Hapoaa kbk rpaxmaHCKoií, a He Kyjib- 
TypHOH HapHH 1 , TO HblHeiHHeMy nOKOJieHHIO pyCCKHX, HÕO BCe Mbl co- 
macHO TeopHH rpaxcuaHCKOíí h3hhh pyccKHe, — h 3to TO*e cJiaKT 
npaBOBOíí peajibHOCTH) jhoõobb h yBaxeHHe k OTenecTBy, Bepy b ao6- 
po h cnpaBeflJiHBOCTb. Hapo^, a TOHHee poccHÍícKaH HapHH, — 3 to oc- 
hobhoh aKTop npaBOBOíí JKH3HH. Oh cyiiiecTByeT KaK HacjiejiHHK npe- 
flbmymHX noKOJieHHH, npejicTaBJieH HbmeniHHM noKOJieHHeM h bo- 
njiomaeTCH b 6yn,ymHX noKOjieHHHX. Kax H3BecTHO, npouuioe, 
HacTomiiee n õyaymee õhthíi b cbocm enHHCTBe o6pa3yioT peajib- 
HOCTb. Plpomjibie, HbmeiHHee h õyayniHe noKOJieHHH pyccKHX Taioxe 
o6pa3yioT c.thhctbo — c.tmhctbo cygbõbi, 3eMJiH, Tpa.au miií, Kyjibrypbi 
H OTBeTCTBeHHOCTH 3a CBOK) PoflHHy nepefl HblHeiHHHM H ÕyjiymHMH 
nOKOJieHHHMH HCXOJIH H3 0C03H3HHB CeÕH HaCTbK) MHpOBOTO COOÕHie- 
CTBa. TaKOBO MecTO Hapoaa (h3hhh) b npaBOBOíí xh3hh (peajibHO- 
CTH). PÍ3 3TOTO OHTOJIOriBICCKOrO (|)3KTa CJiejiyeT, HTO 33KOH — 3TO BO- 

1 Cm.: FyceÜHoe A. A. Haioia h jihhhoctb. ^Hanor KyjibTyp b ycnoBHax nio6ajiH3a- 
uhh. XII MeacjiyHapoflHbie JlHxaneBCKHe HayHHhie HTeHHa. CIT6., 2012. C. 74. 
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jih He TOJibKO rocy^apcTBa, ho h Hapoaa, noHHMaeMaa b cyryõo lopn- 
flHHeCKOM, KO H UCnTya.TbHOVI CMLICJie. 

rio3TOMy b OHTOJiornHecKOH CTpyKType npaBOBOH peajibHOCTH ecTb 
MecTO h íuih BOjiH Hapoaa. M Koraa cynbn bmabjuiiot cmmcji, ixejib He- 
hchoh ropHaHHecKoíí HopMbi JiHÕo HopMbi HyaçuaiomeHCfl b npeoõpa- 
30BaHHH (MO,íiepHH3ai];HH, MO^H(|)HKaii;HH), OHH yHHTbIBaiOT ee Kyjlb- 
TypHO-IOpHflHHeCKHH KOHTeKCT. IlpH 3TOM OHH yHHTbIBaiOT COHHO- 
KyjibTypHbiíi KOHTeKCT lopH^HHecKOH HopMbi, npeanoaaraKMHHii 
onpeflejieHHbie HCTopnHecKHe HanjiacTOBaHHH. IIpeo6pa3yíi ropn^H- 
'leCKVK) HOpMy KoHCTHTyHHH, KoHCTHTyHHOHHblíí CvZl flOJDKeH y'IH~ 
TbIBaTb, HTO B Kopnyce KOHCTHTyiJHOHHblX HOpM, flBJHHOUIHXCH pe- 
3yjibTaTOM paõoTbi no hx KoaiHjiHKanHH, ecTb MecTO h ajm i<o/ui(|)MKa- 
HHH HeBHZIHMbIX HOpM, o6pa3yK)mHX flyx KoHCTHTyHHH, — H 3TO 
KO^H(|)HKaHHH HOpM, KOTOpbie CJIOXHJIHCb OÕbCKTMBHO B XO.TC HCTO- 
pHHeCKOTO pa3BHTHH. 

BejiHKHÍí aMepHKaHCKHH lopHCT h yneHbiH, cyabíi BepxoBHoro Cy- 
fla CLLIA, ocymecTBJMBiHHH cboh hojihomohhh ao 95 JieT, O. Xojimc 

CHHTajI, HTO ecTb OHCHb BH>KHbIM (jjaKTOp, KOTOpblH HCOÕXOUMMO npH- 
HHMBTb BO BHHMaHHe npH TOJIKOBaHHH KoHCTHTyHHH, OH Ha3bIBaJI 
ero «onbiTOM». 

SMnupuHecKuü nodxod no3BOJiaeT paccMaTpHBaTb KoHCTHTypHio 
CKOpee K3K nOJIHTHHeCKHÍÍ, HeXeJIH K>pH,ZIHHeCKHH ^OKyMeHT. 
B CLLIA o6menpH3HaHHO, hto Ha HHTepnpeTapHio KoHCTHTyHHH 
flOJDKHbi BJiHHTb h coBpeMeHHbie ueHHOCTH, h cyMMa oõmero onbiTa 
CTpaHbi. AMepHKaHCKHe lopncra CHHTaioT, hto HaMepeHHe co3aaTe- 
jieíi, KOHenHO, HBJifleTca nacTbK) stoto onbiTa, ho onbiT BKjnonaji h 
BoiÍHy BO BbeTHaMe, h YoTepreíÍT. 3HaneHne cjiob b nepBOHanajibHOM 
ynoTpeõJieHHH — ecTb H3JioxeHHe HcxoaHbix cjjaKTOB, ho sto otho- 
chtch h k H3biKy Kaxaoro npe3H,zieHTCKoro nocjiaHHH KoHrpeccy. 
Moxího Hcnojib30BaTb JiomnecKHe npaBHJia Kohcthtvhhh, ho moxho 
B3biBaTb h k HeMy-TO TaKOMy HeyjioBHMOMy, hto onpeaejiaeTCfl KaK 
«ayx KoHCTHTVLIHM». LLeJIbK) KOHCTHTyUHOHHOM HHTepnpeTaHHH, KaK 
MOXHO npeflnojioxHTb, hbjihctch /ioctmxchhc KOHceHcyca no coBpe- 
MeHHOMy 3HaneHHio aoKyMeHTa, cocTaBJieHHoro b 1787 r., KOHceHcy- 
ca, KOTOpblH n03B0JHieT HaXOflHTb paHHOHaJIbHblH noflxoa K COBpe- 
MeHHbiM npoõJieMaM h yiHTbiBaTb ypoKH, H3BJieneHHbie H3 ornara, ho 
b to xe BpeMH npH3HaBaTb ocHOBHbie nojioxeHHH aoKyMeHTa h (]dh- 
J10C0(J)HK) OTpaHHHeHHOH TOCyflapCTBeHHOH BJiaCTH, KOTOpyiO OH Bbl- 
paxaeT. 

TaKOH noaxo/i aaeT npaBo KaxaoMy noKOJieHHio CLLIA aaairmpo- 
BaTb ICoHCTHTyHHK) K COÕCTBeHHbIM HyXaaM B TOH Mepe, B KaKOÍÍ 3Ta 
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a^amauHH coBMecTHMa c hjbikom Kohcthtyiihh. EcTecTBeHHO, nojio- 
/KCHMC O TOM, '1TO FIpe3HaCHT MOXeT 6bITb H3ÕpaH Ha TCTbipeXaCTHHH 
cpoK, He MoxeT 6biTb peHHTepnpeTHpoBaHO, htoõm onpaB^aTb rorra- 
jieTHHH cpoK ero ripeõbiBaHHH y BJiacTH. Ho HHbie viHoroBHaMHbie no- 
jioxeHHH Kohcthtyhhh nepe3 onpeaejieHHoe BpeMH MoryT 6 bitb hh- 
TepnpeTHpoBaHbi aocTaTOHHO cBoõogHO. /E Mapmajui 3aiH,Hmaji Taxoe 
MHeHue o thõkocth KoHCTHTypHH, xoraia CKa3aji Ha npopecce «Max- 
KajuioK npoTHB MapHaeH.aa»: «Mbi He aojixHbi HMKoraa 3a6biBaTb, 
HTO HMeHHO KoHCTHTypHH HBJMeTCH npeflMeTOM TOJIKOBaHHH, OHa, 
KOTopaa npeaiHa3HaHeHa, htoõm BbiaepxaTb ncnbxraHne BpeMeHeM h 
B bicTOBTb h b pe3yjibTaTe aaanTHpoiiaTbCH k pa3JinnHbiM KpH3HcaM bc- 
.aoBciecKoro õbitmh». 

HopMbi KoHCTHTyuHH Heoõxo^HMO npeo6pa30BbmaTb Taioxe c yae- 
tom Taxoro BaxHoro npaBOBoro (|)ai<Ta: õyaymne noKo.aeHHM pyccKHX 
OÕ.iaaaiOT KOHCTHTynHOHHO-npaBOBOH npaBOCyÕbCKTHOCTbK), 'ITO HB- 
jiaeTCn npeaMeTOM caMOCTOHTejibHoro KOHCTHTyuHOHHO-npaBOBoro 
HCCJieflOBaHHH. 

MeToaojiorHH ohtojiothh KOHCTHTyuHOHHoro npaBa o6jia,o;aeT He 
TOJIbKO n03HaBaTeJIbHbIM, HO H KpHTHHeCKHM nOTeHHHaJIOM. B naCT- 
HOCTH, OHa n03B0JineT KpHTHBeCKH OneHHBaTb 3ienH3HOHHCTCKHe 
TeOpHH TOJIKOBaHHH, O KOTOpbIX TOBOpHJIOCb Bbime. l J CMb H.3CT lipOK- 
ne Bcero o peajincTHnecKOH TeopHH TOJiKOBamia M. Tponepa. Ee cyTb 
B TOM, HTO He TeKCT HBJIÍieTCfl COCpe^OTOHHeM KOHCTHTypHOHHOTO 
npaBa, a mhchhh cyaeiá, KOTopbie TOjibKO aenaioT bhj, wto ohh tobo- 
pHT OT HMeHH KoHCTMTVLIHH. lipMHMTOH HapOflOM. MtO-TO eCTb B 3TOM 
floõpocoBecTHOM aaõ.ayacae h 11 h ot mhcth([)hk au hm acpepoB. B kphth- 
aecKOH conHo.aorHM H. Bypabe npeapioxeHO TOHHoe onpeae.acHHC — 
3 to «caMOCBHmeHHe flOBepeHHbix Jinn» 1 . Cbokj CTaTbio «XlejiernpoBa- 
Hne n nojiHTnnecKHH ([jctihiihbm» oh HaaiiHaeT c UHTaTbi M. EaicyHH- 
Ha: «ApncTOKpaTbi HHTejuiHreHnHH nojiaraioT, m ecTb hcthhm, o 
KOT opbix He cacaycT tobophtb Hapo,ay. B xe, coiaHajincT-peBOjnoiano- 
Hep, 3aKJinTbiH Bpar BcnnecKon apHCTOKpaTnn n oneKH, ayMaio, Ha- 
npoTHB, 'ITO c Hapo.aoM HyxHO roBopHTb 060 BceM». Bypabe BCKpbma- 
eT noKpoBbi TaíÍHbi ae.aernpoBaHHH, c homolobr) KOToporo o^hc .anuo 
(jinna) npeaocTaBJineT cboh nojiHOMonnn .apyroviy jiniay. Hojihomoh- 
Hbie npeflCTaBHTejin — a 3 to h flenyTaT, n cyabn, n mhhhctp — Bce 
3 to jiniaa, pacnojiaraioniHe MannaTCM npeacTaB.iaTb, t. e. BbipaxaTb n 
OTCTanBaTb HHTepecbi onpeaiejieHHoro Jinpa hjih, naipe, rpynnbi Jinn. 
B 3tom OTHomeHHH Eyppbe yiiii.ae.a kophh njuno3nn, b cnjiy kotopoh 


1 Eypdbe II. CoiiHOJiorafl üojihthkh. M., 1993. C. 108. 
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b npenejibHOM caynae npeacTaBHTeab mo>kct BociipiiHHMaTbCH apyrn- 
mh h, caMoe rjiaBHoe, BocnpHHHMaTb ce6a b KauecTBe causa sui, TaK 
K3K OH CaM HBJ1HCTCM lipilMHHOM TOrO, 'ITO COCTaBHHGT CTO BJiaCTb, nO- 
CKOJibKy rpynna, ii h BecTiipy km uhh b ero nojiHOMOHHH, He cymecTBO- 
Bajia 6bi hjih Bo bchkom caynae cymecTBOBana 6bi He b nojiHOH Mepe b 
K auecTBe npeacTaBjiaeMOH rpynnbi, He 6yab oh ee BonjiomeHHeM. 

Ecjih roBopHTb o KOHCTHTypHOHHOM npaBe, to TeM caMbiM «npe- 
nejibHbiM cjiyuaeM», o kotopom ynoMHHaeT Eypabe, hbbhctch cjiojkhb- 
i.ueecH npe,n;cTaBJieHHe o «cboõo/ihom \taHaaTe» H36paHHoro acnyraTa, 
KOTopbiít nocjie ero H36paHHH He hojT/Kch 6biTb CBH iaH kbkhmh-jihõo 
oõa iaTC.TbCTBaMn c H36paBniHM ero «3JieKTopaTOM». /-iBacHue y3ypna- 
Hhh noTeHHuajibHO npHcyme aKry aeaerHpoBaHHíi. OaKT, no3BOjnno- 
uiHH roBopHTb 3a Koro-To, t. e. b ero nojib3y h ot ero hmchh, MoxeT 
nepeHTH b ecTecTBeHHyio ckjiohhoctb roBopHTb bmccto — sto h ecTb 
caMOCBflmeHHe aoBepeHHbix jihii, KOTopoe HMeeT caMoe HenocpeacT- 
BeHHOe OTHOHieHUe K npH3HaHHK> npaB, TOJIKOBaHHIO Kohcthtvhhh H 
TeM caMbiM k OHTOJiorHH KOHCTHTyuHOHHoro npaBa. 

Ha 3tot (J)eHOMeH oõpamaa BHHMaHHe h H. KaHT. B paõoTe «Pe- 
jihthh b npeaeaax tojibko pa3yMa» oh 3aMeTHJi, hto UppKOBb, ocho- 
BaHHaa He Ha papHOHajibHoíí, a Ha aõcojHOTHOíí Bepe, HMejia 6bi He 
«cjiyacHTejieH» (ministri), a «BbicoKonocTaBJieHHbix (JjyHKHHOHepoB» 
(officials), KOTopbie nocBHinatoT b caH h KOTopbie, naxe Koraa He bh- 
CTynaioT bo BceM nepapxHnecKOM õaecKe, kuk, HanpHMep, b npoTec- 
TaHTCKOíí pepKBH, h Ha cnoBax BoccTaroT npoTHB nonoÕHbix npeTeH- 
3hh, TeM He MeHee xeaaioT, htoõh hx paccMaTpHBajiH kbk eaHHCT- 
BeHHbix ynojiHOMoneHHbix TOjiKOBaTejieíí CBameHHoro nHcaHHH, h 
npeBpamaioT TeM caMbiM «cayxceHHe» (ministerium) UepKBH b roc- 
noiicTBO (imperium) Haa ee naeHaMH, xoth a jih toto htoõm cxpbiTb 
cjjaKT y3ypnauHH, ohh h noab3yioTCH ckpomhhm 3BaHHeM cnyxarre- 
jieíí. 

Eypabe b CBoeM kphthhcckom paccMOTpeHHH HHCTHTyTa aoBepeH- 
Hbix bhh h .aenerupoBaHiiH i loa homomhh oniipacTCH Taioxe Ha H mnii c. 
KOTOpblH B «AHTHXpHCTe» OÕHHWaeT He XpHCTHaHCTBO, a CJiyjKHTejieH 
KaToaHuecKoro KyabTa, KOTopbie hbjihiotch aoBepeHHbiMH anuaMn. 
Bot noneMy Himme TaK apocTHO HanaaaeT Ha CBameHHHKOB h hx 
CBHT eíímee HHpeMepHe, a TaKxe Ha npHeMbi, c noMombio KOTopbix ao- 
BepeHHbie anpa UepKBH B03BoaaT ce6a b aõcoaioT, caMoocBamaioTCH. 
«üepBbiH npneM, kotopbim MoxeT Bocnoab30BaTbca CBameHHOcay- 
XHTeab, COCTOHT B TOM, 'ITOÕbl VÕCaUTb apyTHX B CBOeíí HCOÕXOnHMO- 
cth b KanecTBe nocpeaHHKa: “npn htchhh sthx EBaHreaHH HyxHO 
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ÕbITb K3K MOXHO ÕOJiee OCT()pO>KHbI\i: 3a KaJKflbIM CJIOBOM BCTpCiaeTCH 
aaTpy^HCHHc”» 1 . 

H aaaee Eypabe npoaoaacaeT: «floBepeHHoe jihuo — 3to tot, kto 
B 03JiaraeT Ha ceõa CBameHHbie 3aaaaH. IIpHHHMaH bo BHHMaHHe, hto 
noHTH y Bcex HapoaoB (jraaocoij) ecTb TOJibKO «ajibHeHmee pa3BHTHe 
acpeaecKoro THna, Heaero yaHBaaTbca ero xyabHHaecTBy nepea ca- 
mhm coõoií, 3TOMy HacaeaHK) xpepa. Ecan HMeemb CBHiueHHbie 3aaa- 
uh Bpoae HcnpaBJieHHH, cnaceHHH, HCKynaeHHH aeaoBeuecTBa... caM, 
ocBHiucHHbiH noaoÕHOH jaaaaeH, H3o6paxaemb ran Bbicmero nopaa- 
Ka...» 2 . no MHeHHio Eypabe, 3 th npHeMbi c bm me h h o ca y >k u tcm eu HMe- 
K)T B CBOeH OCHOBe 3HliCMCpHC B CapTpOBCKOM ÜOHHMaHHH 3TOrO Tep- 
MHHa — CaMOOÕMaH, «CBHTaH JlOXb», C nOMOIIIbK) KOTOpbIX CBÍimeH- 
HocayxHTeab, onpeaeaaa peHHOCTb Bemeíí, oõbHBaaeT aõcoaioTHO 
xoponiHMH HMeHHO Te BC mu, KOTopbie xopoiiiH aJia Hero caMoro. Cbm- 
UICHHOCHy>KMTCa b, K3K CMHT3CT HuULUe, — 3TO TOT, KTO OCMCJlMBaeTCH 
«Ha3BaTb “Eotom” cboio coõcTBeHHyio BoaK)» 3 . HHume nncaa: «“3a- 
koh”, “Boaa Eoxba”, “cBameHHaa orara”, “õoroBaoxHOBeHHe” — 
Bce 3 to ToabKO caoBa aaa o6o3HaaeHHH ycaoBHií, npu KOTopbix acpeu 
naeT k BaacTH, KOTopbiMir oh noaaepacHBaeT cbok) BaacTb, — sth no- 
HHTHfl JieXaiT B OCHOBe BCeX >KpCMeCKHX OpraHH3aU,HH, Bcex >Kpe l ieCKHX 
h xpeaecKO-(J)Haoco(33CKHX npoaBaeHHH rocnoacTBa» 4 . 3 thm HHume 
xomct cKa3aTb, mto aoBepeHHbie anua npncnocaõa 11 bíikít k cbohm hv>k- 
aaM oõnieaeaoBeaecKHe peHHOCTH, 3aBaaaeBaioT hmh, «KOH<|)HCKyK)T 
Mopaab» h npHCBaHBaioT ce6e Tarare norarraa, KaK Eot, HcTHHa, 
MyapocTb, Hapoa, CBOõoaa h t. a-, npeBpamaa hx b chhohhmbi... 
B CHHOHHMbi uero — caMHX ceõa. Ohh BbiaaioT ceõa 3a CBHTbix, ocbh- 
maioT ceõa h tcm caMbiM B03BoaaT õapbep Meacay coõoií h npocTbiMH 
CMepTHbiMH, CTaHOBHCb, no caoBaM Hranne, «Mepoíi Bcex Bemeit». 

OnncaHHe Eypabe (JiyHKiiHH CBameHHHaecKoro CMHpeHHa, «acja- 
(JieKTa opaxyaa» b noaHOH Mepe peaeBaHTHO npHMeHHMO k cyabHM, 
«Toa k yK)m m vi» kohctmtvumk). 

AHaaoTHH HanpamHBaioTCH caMH coõoh: t3hhctbo (MHCTepHa) 
cayxeHHH to an uepKBU, to an kohcthtvuhii ornobiBacTCH bo3mox- 
HbiM ToabKO npn ycaoBHH, hto cayxHTeab CKpbmaeT ocymecTBaae- 
Myio hm y3ypnaiiHio h imperium, KOTopyio OHa eMy oõecneaHBaeT, 
upeacTaBaHMCb npocTbiM cayacHTeaeM, ToaKOBaTeaeM, HHTepnpeTaTO- 
poM — nepeBoaaHKOM. Mcnoab30BaHHe oÕMaHHbiM nyreM b anuHbix 
HHTepecax upcitMyiuecTB cBoero noaoxeHHH, KaK cm imier n. Eypabe, 

1 Eypdbe 77. CoiiHOJiorafl iiojihthkh. C. 109. 

2 Hunwe. Ahthxpmct. Com.: b 2 t. M., 1990. T. 2. C. 639—640. 

3 TaMxe. C. 673. 

4 TaMxe. C. 682—683. 
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B03M0JKH0 JIHmb B TOH Mepe, B KaKOH OHO CKpbIBaeTCfl, — 3TO BXOflHT 
b caMO onpe^ejieHHe CHMBOjiHuecKoíí BJiacTM. «CHMBOJiHHecKan 
BjiacTb ecTb BjiacTb, KOTOpaa npennonaraeT npn3HaHHe, t. e. He3HaHHe 
o (jiaKTe TBopHMoro eio HacHJiHH. CjieflOBaTejibHO, CHMBOJiHHecKoe Ha- 
CHJine, ocymccTii.iHCMoe cjiyxHTejniMH KyjibTa, iso3\io>kho tojibko npn 
HeKoero pona coyuacTHH, 0Ka3biBaeM0M eMy bchchctbhc HC3HamiM Te- 
mh, kto HcnbiTbiBaeT Ha ce6e 3 to HacHJine» 1 . 

ÍI,eU;H3HOHHCTCKHe H peaJIHCTHHeCKHe Teopira TOJIKOBaHHÍI Koh- 
CTHTyuHH Bbi3biBaioT y MeHH onpenejieHHoe HenoBepHe npeame Bcero 
noTOMy, hto npc,Hio'iMTaK)T paccMaipuBaTb aKTbi cyaeiícKoro tojiko- 
BaHHH KaK HCKJHOHHTeJIbHO aKTbl BOJieHSBHBJieHHfl. EcTb B 3THX TeO- 
pHflx KaKaa-TO oõpeueHHOCTb b BocnpHHTHH jiioõbix, aaxe BOjiioHTa- 
pHCTCKHX IIpCHCTaB.TCHHM O KOHCTHTyHHOHHOM npaBe. HanOMHK), MTO 
BOJHOHTapH3M — sto HneajiHCTHHecKoe HanpaBjieHHe 4 >hjiococ|3hh, 
oõbHBJifliomee BOJiio BbicmHM npHHHunoM 6 hthh, npoTHBonocTaB- 
jHiiomee ee 33KOHaM 6 mthh h yTBepxnaiomee ee He3aBHCHMOCTb ot 
peajibHoro Mupa (IlioneHraysp, Himine). 

Ecjih npaBOBaa no3HHHH KoHCTHTypHOHHoro Cyna, ocHOBaHHaa 
Ha npeo6pa30BaTejibHOH HHTepnpeTapHH KOHCTHTyuHOHHOH HopMbi, 
npeacTaBJiaeT coõoií b õojibmeíí CTeneHH aKT no3HaHHH, to, KaK h 
BCHKHÍÍ aKT n03HaHHH, OHa MOXeT 6bITb JIHÕO hcthhhoíí, jih6o jiox- 
hoíí. Elo He npoTHBopeHHT jih 3TOMy BbiBoay HopMa ct. 79 Oeflepajib- 
HOTO KOHCTHTypHOHHOTO 3aKOHa «O KoHCTHTyiJHOHHOM Cyfle PoC- 
chííckoh OegepaHHH», oõbHBjmiomafl, hto pemeHHe cyna OKOHHa- 
TejibHO h He nogjiexHT oõxanoBaHHio? OTBenaíi Ha stot Bonpoc, 
MOJKHO BCnOMHHTb UiyTKy 03 HO TO H3 cyneit BepxoBHoro C\Ha CLLIA, B 
KOTOpOH, KaK H BO MHOTHX HiyTKaX, TOJIbKO flOJIH HiyTKH: pemeHHH 
BepxoBHoro Cyaa oKOHuaTejibHbi He noTOMy, hto ohh vrynpbr, ho ohh 
m VHP BI xoth 6bi noTOMy, hto OKOHHaTcnbHbi. 

Ela caMOM nene pemeHHe MoxeT 6biTb h omHÕOHHbiM, ho noTpeõ- 
HOCTb b npaBOBOíí onpenejieHHOCTH — sto Taioxe HeoõxoHHMOCTb 
BbmeceHHH OKOHHaTejibHbix cyneÕHbix pemeHHÍí. Bo3mojkhoctb cy- 
LUeCTBOBaHHH HeKOHCTHTyHHOHHbIX peffleHHH KoHCTHTypHOHHOTO 
Cyna THnoTeTHHecKH cymecTByeT. Bojiee toto, h nojiaraio, HMeHHO 
ÕJiarOHapíI npH3HaHHK) 3TOÍÍ B03M0JKH0CTH B KOHCTHTypHOHHOM 
npaBocyaHH CTOjib õojibmoe 3HaneHHe npHnaeTCH ocoõbiM mhchhhm 
cyHCM. 

^3,JT5T KOHCTHTyuHOHHOH IOCTHHHH HenpHeMJieM npHHIJHn, KOTO- 
pbiM pyKOBOHCTBOBajiHCb b HayHHbix hHCK yccHHX nHíJraropeHiibi, — 
npHHHHn ipse dixit (caM CKa3aji). IJ,HHepoH nHcaji, hto oh He onoõpaeT 


1 Huu,iue. YKa3. coa. C. 109. 
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Toro, mto n3BecTHO o nH(|)aropeií nax. KaK nepeaaioT, Koraa ohh htc- 
jihõo yTBepxaajiH b HaynHbix (Jdhjioco(J)ckhx cnopax, to Ha Bonpoc: 
noneMy sto TaK, oõhhho OTBenajiH: caM CKa3aji. «CaM» — sto 6biji 
11 ii(|)arop. TaKOBa 6bma n pc,ay6e>Kne h h oct b, a to aBTopHTeT HMeeT ch- 
jiy h 6e3 pa3yMHoro ochob3hhb. Ocoõoe MHeHHe cyfleíí KOHCTHTynH- 
OHHbix cyflOB pa3HTejibHO OTJiHHaeTCH OT ocoõbix MHeHHÍí cyaeíí no 
yrojioBHbiM hjih rpaxaaHCKHM aejiaM. Mojkho aaxe BbiflBHHyrb CMe- 
jiyio ranoTe3y o HajiHHHH HopMaTHBHbix aacMCHTOi! (hjih hx npH3Ha- 
kob) b 3thx aKTax KOHCTHTypnoHHoro npaBocyflHH. ConnajibHaH n 
npaBOBan neHHOCTb ocoõoro MHeHHH coctoht b cjiejiyioineM: c ero no- 
Moiiibio cyn,bn, ocTaBiHuiícH b MeHbniHHCTBe, ^OKa3biBaeT, hto, npn- 
HHMaa Taxoe pemeHne, oh pyKOBOflCTBOBajicn He xejiaHHeM caMOBbi- 
paxeHHa, He npocTO BbicKa3aji cboh jiHHHbie npeanoHTeHHH hjih 
cyõbeKTHBHbie \iHp0B033pcHaecKHC B3rjiajibi, a ctohji Ha CTporo npa- 
BOBbix no3HiiHHX. TaKHM o6pa30M, ocoõoe MHeHHe pe3KO noBbimaeT 
HHjiHBHjiyajibHyK) OTBeTCTBeHHOCTb Ka>Knoro cyzibii npit Kojuieraajib- 
hom paccMOTpeHHH aeJia. TaKHM oõpa30M, nojiHopeHHoe ocoõoe MHe¬ 
HHe — 3 to cnocoõ 3amHTbi npo(|)eccHOHajibHOH necTH cyjjbH. 

PyKOBOflCTByncb onpejiejieHHeM KoHCTHTyuHOHHoro Cyna PO ot 
17 HHBapn 2012 r. Ne 174-0-0, cyabí oõmeíí kjphcjihkiihh OTKa3bma- 
K)T rpajK.aaHavi — ynacTHHKaM yrojioBHoro nponecca b 03H3K0MJieHHH 
C OCOÕbIMH MHeHHHMH CyfleH. ABTOp, ÕyflyHH He COTJiaCeH C 0TK330M B 
npHHHTHH xcajioõbi k npoH3BOflCTBy, oõpamaji BHHMaHHe Ha sjieMeH- 
Tbi HopMaTHBHOCTH b ocoõbix MHeHHHX, ycnjiHBaioniHecH no Mepe TO- 
ro, KaK b poccHHCKOM npaBonopujiKe noHBJiHioTCH KBa3Hnpene,a;eHT- 
Hbie cyneÕHbie aKTbi. 

TojibKO Ha nepBbiíi B3rjin,n npoõjieMa 03HaK0MJieHH« c ocoõbiM 
MHeHHeM cyabii no yrojioBHOMy aeay npcacTaiiaaeTCH KaK TonenHau, 
nepncJiepHHHaH. Ha cbmom aejie sto nacTb chctcmhoh npoõneMbi npn- 
3H3HHH HJIH HenpH3H3HHH 3a CyjiaMH npaBa ynaCTBOBaTb B pa3BHTHH 
npaBa (b tom HHCJie yrojioBHoro h yrojioBHO-nponeccyajibHoro). 

Ha 3th oõcTOHTejibCTBa yxe oõpamajiocb BHHMaHHe b JiHTepaType. 
A. A. BepemarHH nnmeT «oõ onpeaejieHHOH KOHnenTyajibHOH npo- 
ÕJieMe». B Pocchh c ee TpaaHUHOHHO KOHTHHeHTajibHbiM noaxoaoM K 
npaBocyjiHio cyabH paccMaTpHBaioTCH jinuib KaK «opaKyjibi npaBa», 
a He coiaaTcan HopM. KaK nojiaraeT aBTop, mmchho stot TpanmiMOH- 
Hbiíí nojixoji; b KOHenHOM cneTe cjiyxHT onpaBaaHHeM 3aKpbiTOCTH 
OCOÕbIX MHeHHÍí 1 . 

1 Cm.: BepemaeuH A. A. Ocoõbie mhchhh b pocchhckhx cyaax // CpaBHHTejibHoe 
KOHCTHTyiiHOHHoe o6o3peHHe. 2006. Nq 4. C. 1078. 
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BHe BCHKHX COMHeHHH, BOnpOC O TOM, KTO HMeeT npaBO 3HaKO- 
MHTbCH C OCOÕbIM MHCHHCM, CBH33H C IipH3HaHHeM HJIH HCnpH3HaHH- 
eM Toro, hto cyubi BnpaBe ynacTBOBaTb b pa3BHTHH npaBa. B euHHOM 
rocyuapcTBe, KaKHM HBJiaeTca PoecHHCKaa Oe^epauna, He uojdkho 
õbiTb pa3JiHHHbix noHxonois k pojiH cyaeÕHOH npaKTHKH b npaBooõpa- 
30BaHHH T3KHX lOpHCUHKHHH, K3K Cyflbl OÕIUeH K)pHCflHKHHH H apÕHT- 
pa>KHbic cyflbi. 

He cjiynaHHO pacmupeHHe B03M0JKH0CTeíí cyneÕHbix pemeHHH, 
npHHHMaeMbix npe3HHHyMOM Bbicmero ApÕHTpaxHoro Cyzja PO, b 
npaBoo6pa30BaHHH K)piicani<UHH conpoBoamaeTca noBbimeHHeM CTa- 
Tyca ocoõbix MHeHHH. ComacHO a. 9 ct. 303 AnK PO cyaba, He co- 
TJiacHbiH c MHeHneM õojibmHHCTBa ajieHOB üpe3HHHyMa Bbicmero 
ApÕHTpaacHoro Cy.aa PO, BnpaBe H3jioxHTb CBoe ocoõoe MHeHue, ko- 
Topoe npnoõmaeTca k MaTepnajiaM ae.aa h no/uiC/KiiT onyõJiHKOBaHHio 
BMede c nocTaHO B.TC h ué vi I lpe3H,Tny\ia Bbicmero ApÕHTpaxHoro Cy- 
Aa PO. 

7. TpeTbe npaisM.io TojiKOBaHHa, o kotopom nuia peab b npcabiay- 
ipeM pa3fleae uaHHOH niaBbi, ocHOBaHO Ha kojijih3hhx, cnopax, bo3- 
HHKaroiHHX B npaBOBOH XH3HH, KOTfla CnOpHILIHe OTCTaHBaiOT CBOH 
3aKOHHbie HHTepecbi 1 , onnpaacb Ha KOHCTHTyuHOHHbie peHHOCTH — 
KOHCTHTyuHOHHbie npHHipinbi h npaBa, Meayay kotophmh HeT npn- 
BblHHOH lOpH^HHeCKOH HepapXHH. 

Edb npHHunnHajibHaa pa3HHu;a mokhv KOHCTMTyuHOH h bi mm Hop- 
M3MH, 3aKpenaaioHiHMH KOHCTHTyuHOHHbie npHHHHnbi h coaepxa- 
iuhmh o6bi’i hB ie K)pnaM'iecKHe npaBiiaa. üepBbie oõjiauaioT HaHBbic- 
meií CTeneHbK) HopMaTHBHOít oõoõineHHOCTH, HeKOHKpeTHbiM ropn- 
flHHeCKHM COHCp>I<aHI1CM H B CHJiy 3TOTO HMdOT BbICOKHH nOTCHIHiaj] 
pa3BHTHH nocpczicTBOM c|)opMHpoBaHHa o hhx pa3BMBaK)LHHX hx npe,n- 
CTaBJieHHH. 3to TaKHe npHHUHnbi, Kax npH3H3HHe rocyaapcTBOM uoc- 
TOHHCTBa 'ícaoBCKa, 3KOHO\ni'iecKaa CBOõoaa, npaBOBoe rocyaapcTBO. 
couHajibHoe rocyaapcTBO n t. a. BTopwe õojiee KOHKpeTHbi h noHaTHbi 
npH HX npHMeHeHHH. TaKOBbl, HanpHMep, KOHCTHTyuHOHHbie HOpMbI, 
pcryanpyK)imie cocTaB, nopa/ioK o6pa30BaHHa, nojiHOMOHHa opraHOB 
rocy.aapcTBa. TojibKO npHMeHHTejibHO k nepBbiM HopMaM yMecTHO hc- 
noab30BaHHe o6pa3a nocToaHHO pacTymero uepeBa npeucTaBJieHHH o 
KOHCTHTyuHOHHbix npMHLiHnax. 

KOHCTHTyuHOHHbie npHHHHnbi, õyuyaH, ecTecTBeHHO, pa3HOBHg- 
HOCTbio npaBOBbix npHHHHnoB, npeacTaBJiaioT coõoít 6a30Bbie MHpo- 
B033peHaecKHe K>pH,HHHecKHe npeunHcaHHa, npeõbiBaioinHe b «CBep- 

1 Cm.: MameÜKoeu^i M. C., FopôyHoe B. A. 3aKOHHbie HHTepecw b kohcthtyuhoh- 
hom npaBe. M., 2011. 
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HyTOM BHfle». He õyaynH ao KOHixa pacno3HaHbi, ohm peaabHbi, ho 
BMede c TeM npeacTaBaaioT coõoh Hexoe TaHHCTBO. A nooTOMy, no- 
aoÕHO npHT'iaM b cüHiucHHbix TeKCTax, oõaaaaioT CKpbiTbiM coaepxa- 
HHeM. CouHaabHaa ueHHOCTb KOHCTHTyuHOHHbix HopM-npHHHimoB, 
eCTeCTBeHHO, He B HX TaHHCTBeHHOCTH, a B TOM, 'ITO OHM HaXOaHTCM B 
CHCTeMHbIX CBH3HX C UB\'MH KclTCrOpHHMH lOpHaHHeCKHX HOpM. üpOK- 
ae Bcero ohm npeaonpeaeanioT KOHKpeTHoe coaepxaHHe Bcex hhhx 
KOHCTHTyHHOHHbIX HOpM. 

KpoMe Toro, kohcthtvuhoh hbic iipHHnnnbi npeo6pa3yioTCH b ot- 
pacaeBbie npHHunribi npaBa, isbicxynaH b KanecTBe «oõiumx Haaaa» ot- 
pacaeBoro 3aKOHoaaTeabCTBa. B otoíí CBH3Ke npaBOBbie npHHLpinbi 
K3K HCITO HeH3MeHHOe, OTpaXaKIlUCC OÕbCKTHBHbie 33KOHOMepHOCTH 
pa3BHTHH npaBOBoro peryaHpoBaHHH, npeaonpeaennioT coaepxaHHe 
He ToabKO HopM ae HCTByFomero b aaHHbiít momcht 3aKOHoaaTeabCTBa, 
ho h Toro 3aKOHoaaTeabCTBa, KOTopoe hchbõokho b npouecce oõhob- 
aeHHa 11 ohbmtch b õyaymeM. TaKOBa ocoõaa (|)yHKUHH kohcthtvuh- 
OHHbix npHHiiwnoií b MexaHH3Me npaBOBoro peryjTHpoBaHMH. OHToao- 
ranecKHH acneKT KOHCTHTypnoHHbix npHHHHnoB npeanoaaraeT no- 
hck OTBeTa Ha Bonpoc, jsjm nero cymecTByeT hhcm KOHCTHTyuHOHHbix 
npHHHHnoB b ocoõoM cerMeHTe ôbiTiia — b lopHaHaecKOH aeíícTBH- 
TeabHOCTH? Cyaa no BceMy, c stoh tohkh 3peHHH npeaHa3HaneHHe 
KOHCTHTypHOHHbix npHHHHnoB — npoKac Bcero nporpaMMHpoBaHHe, 
BblÕOp OÕIIIHX OpHeHTHpOB — IlHHUe, cjjyHKHHH M3H K3. 

HeH3MeHHOCTb KOHCTHTyiJHOHHblX npHHHHnoB, HX MeTa(f)H3HH- 
HOCTb — 3TO TOabKO HeH3MeHHOCTb TeKCT3 KoHCTHTyHHH, HO He Ca- 
MOH KoHCTHTypHH. CoaepXaiH,HeCH B OcHOBHOM 3aKOHe OCOÕbie no- 
jioxeHHH o KOHCTHTyuHOHHbix nonpaBKax h nepecMOTpe KoHCTHTy- 
Hhh (ra. 9) cymecTBeHHO 3aTpyaHHioT H3MeHeHHe TeKCTa, ho He 
nperoiTCTByioT anaaeKTHaecKOMy H3MeHeHHio npeacTaBaeHHH o koh- 
CTHTypHOHHbix npHHUHnax. üpeacTaBaeHHfl xe coiaatoTca cyabHvin b 
HHT epecax sijxjieKTHBHoro npaBOBoro pcrya h poBaH hh h npaBonpHMe- 
HeHHH. 

npeacTaBaeHHH o KOHCTHTypHOHHbix npHHUHnax aocTaTOUHO aaa- 
CTHHHbi. OaHaKO 3to He (Jiaiorep, KOTopbiH mchhct HanpaBaeHHe b 3a- 
BHCHMOCTH OT HanpaBaeHHH BeTpa. YcTOHHHBOCTb B npeaCTaBaeHHHX 
o KOHCTHTyuHOHHbix npHHUHnax aoaxHa oõecneHHBaTbca, b nacT- 
HOCTH, nyreM BblMBUCHMM OÕbCKTHBHOH npHpOabl KaXaOTO KOHCTHTy- 
HHOHHoro npHHLtiina. KoHCTHTyuHOHHoe npaBO He oõaaaaeT TaKoii 
aaiiTeabHOH HCTopneít, KaK rpaxaaHCKoe npaBO, KOTopoe coaepxHT 
iHauHTeabHoe kouhucctbo npaBOBbix ripiiHuiinoB, oTpaxaioiiiHX 06b- 
eKTHBHbie 3aKOHOMepHOCTH pa3BHTH5I HMyiIieCTBeHHblX OTHOIIieHHH. 
3aKOHoaaTeab aioõoíí CTpaHbi aoaxeH curraTbCH c sthmh o 6 t>ckthb- 
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HbiMH 3aKOHOMepHOCTHMH. Ho h KOHCTHTyuHOHHoe npaBO C nOMO- 
mbK) HOpVI-npMHIllinois .aCMOHCTpnpyCT OÕbCKTMBHbie 3aKOHOMepHO- 
cth (JsyHKiiHOHHpoBaHHH oõipecTBa. 

M3MeHeHHe npeflCTaBjieHnn o KOHCTHTynnoHHbix npHHpnnax bb- 
JIHeTCB pe3yJIbTaTOM KOHCTHTynHOHHOH nOJIHTHKH, OCymCCTB.IMCMOH 
BceMH BbiciHHMH opraHaMH rocyaapcTisa. 

KOJIJIH3H5I KOHCTHTyUHOHHbIX npHHIIHnOB aBJiaeTCa pectuiexcnen 
KaK npoTHBopeHHBOíí npHpoflbi ycTpeMJieHHÍí nejioBeKa, Tax n Tex 
MHOrOHHCJieHHbIX npOTHBOpeHHÍÍ, KOTOpbie COCTaBJHHOT «TK3Hb» co- 
BpeMeHHOH oõmecTBeHHOH XH3HH. K npnMepy: nero xaeT nejioBex 
OT npaBocyana? Ka3ajiocb 6bi — 3aKOHHoro, cnpaBeflJiHBoro, npaBO- 
cyn,Horo cyaeÕHoro axTa. M 3Ty noTpeÕHOCTb nenoBexa BbipaxaeT 
KoHCTHTyUHB PO (a. 2 CT. 15 , H. 1 CT. 120 ). Ho HeJIOBeK XOHeT H MHJIO- 
cepflua! B ripea\i6y.ac roBopnTca o «Bepe b noõpo n cnpaise/uimsocTb». 
Hcxoflfl H3 3TOÍÍ npoTHBonojioacHOH no HanpaBJieHHOCTH ycTpeMJieH- 
hocth nenoBexa, b KoHCTHTynnn PO npeaycMOTpeHO cnennajibHoe 
nojiHOMonne npe3H,n,eHTa PO ocymecTBJiaTb noMHJioBaHne (n. «b» 
ct. 89), aHHnrajinpyiomee BnojiHe 3axoHHbiíí, npaBocyiiHbiH n cnpa- 
BeauiHBbiíí cyaeÕHbin axT. Bojiee toto, rocyaapcTBOM MoxeT õbiTb 
npoaBJieHO MHjiocepnne b ropa3no õojiee nmpoKOM Macnrraõe — ny- 
TeM oõbaBJieHna rocyuapcTBeHHOíí XlyMoíí aMHHCTnn (n. «e» a. 1 
CT. 103 KoHCTHTypHH PO). 

Pa3Hbie connajibHbie rpynnbi oõmecTBa, ecTecTBeHHO, HMeioT pa3- 
jinnHbie nejin h 3aKOHHbie HHTepecbi. 3xoHOMnaecxaa CBOõoaa, bb- 
naioinaaca KOHCTHTynnoHHbiM npnHiuinoM (a. 1 ct. 8 KoHCTHTy- 
Uhh PO), BbipaacaeT HHTepecbi npex^e Bcero sxoHOMnaecxn axTHB- 
Horo nacencHHH, oõjiaflaiomero HHTejuieKTyajibHbiMH cnocoÕHOCTBMn 
h HMymecTBOM w m npeanpnHMMaTejibcxon n hhoíí He 3anpemeHHon 
33KOHOM 3KOHOMHHeCKOH .HeBTeJIbHOCTH (a. 1 CT. 34 KoHCTHTy- 
Uhh PO). OaiHaxo oõniecTBO coctoht Taxxe H3 HHBajinnoB n noxn- 
jibix rpaamaH, a b rocynapcTBeHHon noAflepxxe Kpovic hhx Hy>KnaK)T- 
ca ceMba, MaTepnHCTBO, otuobctbo h .optctbo (a. 2 ct. 7 KoHCTHTy- 
nnn PO). 

KoHCTHTynnoHHbiH iipnHUMii copHajibHoro rocyaapcTisa, nojiirm- 
xa KOToporo aojixHa 6 bitb HaripaisncHa Ha coanannc ycnoisnlí, oõecne- 
HHBaiontHX aocTOHHyio XH3Hb h CBo6ofl;Hoe pa3BHTHe aenoBexa, OTpa- 
xaeT ycTpcMJicHne pocTaTonHO õonbinon rpynnbi HaceneHua cTpaHbi. 
nOHaTHO, 'ITO, VMMTblBaa 3TH VCTpCMJICHHa, TOCyflapCTBO nyTeM B3H- 
MaHHa HajioroB Bbmy>KncHo orpaHHMmsaTb sxoHOMHaecxyio cBoõony, 
ocymecTBjiHTb riepepacripeaenemic HapnoHajibHoro npoavKTa BHyrpH 
oõmecTBa. Hapoa, yTBepacaaa npaBa n CBOõoabi aenoBexa n rpaxna- 
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HHHa, Hy>K,iacTCH b «rpaamaHCKOM Miipe h corjiacHH» (cm. ripeaviõyjiy 
Kohctmtvuhh PO), t. e. b kipmhmhcckom KOMnpoMHece. 

B3aHMOcorjiacoBaHHe iipoTHBopciiiiibix ko hct mtv mi o h h bi x npHH- 
mmoB, ocymecTBJiíieMoe KOHCTmyuHOHHbiM cyaoM b npopecce pac- 
CMOTpeHHB Aejl, BBJIfleTCB OCHOBHBIM CO^epXaHHeM KOHCTHTypHOH- 
hoh nojiHTHKH, HMeiomeH CBoeft pejibio yTBepacaeHHe rpax^aHCKoro 
MHpa h corjiacHa (t. e. npco.io.icHHe coctomhmh cnopa, KOHcjuiHKTa). 

ripH OCymeCTBJieHHH KOHCTHTypHOHHOH nOJIHTHKH B (|)OpMe TOJI- 
KOBaHHB KOHCTHTyiIHOHHblX HOpM-npHHIIHIIOB, KOHCTHTyiIHOHHblH 
cya HCXOflHT H3 TOrO, HTO, K3K IipaBHJIO, KOHCTMTVUHOHHblC npHHUH- 
nbi He MoryT npiiMCHHTbCH H30jiHpoBaHHO OT flpyrax, nocKOjibKy hb- 
JIHIOTCB HaCTblO CHCTeMbI KtpHflHHeCKHX npMHLUinOB, B CBOeíí COBO- 
KynHOCTH o6pa3yK»mHX OCHOBbl KOHCTHTyHHOHHOrO CTpOB. 

Pa3Hbie K>pHZHi'iecKHc npeflCTaBjieHHB o hchhocth t3khx kohcth- 
TyHHOHHblX npHHIIHnOB, K3K SKOHOMHHeCKaa CBOÕOfla H COHHaJIbHOe 
rocypapcTbo — sto TOJibKO Ha.aiio>3HaH nacTb aíícõepra. B rjiyÕHHe — 
pa3Hbie (|)M.aoco4)CKiie TpapH uhh , zuse paiziHHHbie HHTejuieKTyajibHbie 
napaõojibi, cjioxHBiHHeca Ha eBponeítcKOM KOHTHHeHTe, b Ahtjihh h 
CUIA. 

Mojkho npeanojioacHTb, hto 3th zibc napaõojibi pa3JiHHaioTCH noTO- 
My, hto onupaioTCB Ha pa3JiHHHbie <J)HJioco<|)CKO-npaBOBbie ochobh. 
J\jW eBpOneHCKHX lOpHCTOB 6e3yCJIOBHbIM (J)HJIOCO(J)CKO-npaBOBbIM 
aBTopHTeTOM 6bui H. Kam. A b Ahtjihh h b CUJA oh 6bm MeHee no- 
nyjiapeH, neM b EBpone, nocKOjibKy TaM õojibniHM yBaxceHHeM nojib- 
30BajicH yTHjiHTapn3M M. BeHTaMa. Ozihhm H3 nocTyjiaTOB yTHJiHTa- 
pH3Ma BBJiaeTca peHHOCTb 3KOHOMHHecKoíi CBOõoflbi, KOTopaa npezi- 
CTaBJiaeT coõoíí lopHflHHecKoe KOHCTHTyuHOHHO-npaBOBoe noHHTHe. 
PlyTeM SKOHOMHHecKOH CBOõozibi jiynme Bcero mojkho oõecneHHTb 
3KOHOMHHeCKyiO 3(J)(J)eKTHBHOCTb. 06pa3HO BbipaXaBCb, SKOHOMHHe- 
CKaa CBOõoaa, c tohkh 3peHHB aMepHKaHCKHX k>phctob h (|)hjioco<|)ob 
npaBa, — 3 to lopHziHHecKHe oziexzibi 3(J)(j3eKTHBHOCTH. Ha eBponeií- 
ckom KOHTHHeHTe Bcerzia b SoubuicM noHeTe õbijia npaBOBaa 3THKa. 

B CBB3H c 3thm MO/KHO BcnoMHHTb h.tck) 3. ,H,iopKreHMa: pa3ziejie- 
Hiie oõmecTBeHHoro Tpyzia c HeoõxoziHMOCTbio npiiBoziHT k noaBJie- 
hhk) copHajibHOH cojiHaapHOCTH 1 . no cyTH, pa3ziejieHHe Tpyna HMeeT 
He TOJibKO SKOHOMHHeCKHH CMbICJI, HO H BaXHOe HpaBCTBeHHOe, 3TH- 
necKoe BHaucHHe, nocKOjibKy co.m.aapHOCTb — sto STHHecKaa KaTero- 
pHB. CojiHjiapHOCTb npeanojiaraeT 6e3ycjioBHoe npH3H3HHe bccmh 
HJieHaMH oõmecTBa onpeaejieHHoro MHHHMyMa oõbeziHHHiomHX jho- 
.neii oõhihx ueHHOCTeíí, o6pa3yiomHX to, hto 3. ,I(K)pKreHM Ha3biBaji 


1 Cm.: JlmpKieÜM 3. YKa3. com. C. 326. 
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«KOJIJieKTHBHHM C03HaHHeM». Mx He H\'>KHO lipHHyMblBaTb, 3TO He an- 
pnopHLie MopajiLHbie hchhocth KaHTa, hx hv>kho jiHHib KOJUieKTHBHO 
OTOõpaTb H3 i^eHHOcmeü, yxe (|)yHKHHOHHpyK)iHHX b oõmecTBeHHOM 
C03H3HHH H B COIiHOKVJlBTVpH BIX TpaAHHHHX. 

Tax HejioBenecTBO h nociynHJio, ccoflaB Bceoõmyio AeKJiapauHio 
npaB 'le.aobCKa. IloxiBMiiMCb KOJUieKTHBHbie ueHHOCTH — kohcthtviih- 
OHHbie, h ohh cymecTByioT Hapagy c hhahbhavaui b h bi mh, b tom HHCJie 
HHflHBHflyajIbHO-HaHHOHajIbHblMH. Hx CTOJIKHOBeHHe — 3TO OflHO H3 
OCHOBHbIX flHajieKTHHeCKHX npOTHBOpCWHH, lipilBOHMLJJHX B ABHXeHHe 
poccHHCKyio npaBOByio CHCTeMy. 

KoHpenHHH copHajibHoro rocyaapcTBa, H^en rocyaapcTBeHHoro 
peryjiHpoBaHHH 3 kohomhh6ckhx OTHomeHHH, yKpemieHHe aoBepHH k 
SKOHOMHH eCKHM HHCTHTyTaM HMCK)T STHHeCKyK) npMpOAV. OHH OÕpa- 
3yiOT TO, HTO BeebMa yCJIOBHO MOXHO Ha3BaTb KOHCTHTyHHOHHO-npa- 
boboh 3THKOÍÍ. B TeKCTe aMepHKaHCKOíí Kohcthtviímh ecTb nojioxe- 
HHfl O CBOÕOfle flOTOBOpa, O 3am,HTe COÕCTBeHHOCTH, HO HeT HHHerO o 
couHajibHOM rocyaapcTBe, o coiimiapHBVie. 

no Bonpocy «peryjiHpoBaHHe — AeperyjiHpoBaHHe» skohomhhc- 
ckhx OTHomeHHÍí eBponeitcKHe (ahpiokhim) h aMepHKaHCKHe (cboõo- 
fla pbiHKa) B()33peHHH pacxoHHTCH eme õo.ibiiie. C Moett tohkh apcHMM, 
OTpaaceHHeM b c<|)epe KOHCTHTypHOHHoro npaBa AaHHbix pacxoxAe- 
hhh HB.aaeTCH to, HTO no-pa3HOMy pemacTCM npoõ.aevia cooTHonieHMH 
pa3HbIX KOHCTI1TVHMOH Hl»IX npMHIIHnOB. 

KoHCTHTyHHOHHbie CVAbl HepCHKO CTaJIKHBaiOTCH C npOTHBOpCHHH- 
MH Mexcuy npeflCTaBJieHHHMH O pa3JIHHHbIX KOHCTHTyHHOHHbIX npHH- 
HHnax, a a h caMH KOHCTmyHHOHHbie npnHiiHnbi Moryr 6biTb BHyrpeH- 
He npOTHBOpeHHBbl. 

noHCK õajiaHca, corjiacoBaHHe KOHCTHTyuHOHHbix npHHHHnoB — 
BOT HeM OÕblHHO 33HHM3K)TCH KOHCTHTyiiHOHHbie CVAbl, BbipaÕHTblBaH 
npaBHJia hx ypaBHOBeiHHBaHHH, nocKOJibKy Bce KOHCTHTypHOHHbie 
npHHHHnbi paemv^eHHU h Mexmy hhmh, KaK npaBHJio, HeT nepapxHH. 

B OCHOBe HAeH ypaBHOBeiHHBaHHÍI, B TOM HHCJie H KOHCTHTyHHOH- 
Hbix npHHpHnoB, JiexHT papHOHajiH3M, 03HaHaioinHH cneAyiomee: 

а) Bce KOHCTHTyiiHOHHbie npHHiiHnbi aojdkhh cocymecTBOBaTb; 

б) JiyniHHM cnocoõoM hx cocy ujcctbobahmm hbahctch TaKoe hctoji- 
KOB3HHe OAHOTO KOHCTHTypHOHHOTO npHHHHna, KOTfla HOBbie npea- 
CTaBJieHHH O HeM n03B0JHH0T yCHJIHTb peryjIHTHBHblH 3(f)([)CKT OT Apy- 
Toro KOHCTHTyuHOHHoro npHHHHna (npHHHHnoB); 

B) B03M0JKH0 He TOJIbKO ypaBHOBeiHHBaHHe AByX KOHCTHTyHHOH¬ 
HbIX npHHHHnOB, HO H yCHAeHHe 3HaHeHHfl, «B03BeJIHHHBaHHe» OflHO- 
ro H3 hhx b oiípcAe.acHHbiü ncpno.a BpeMeHH. 
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BaJiaHCHpOBKa KOHCTHTyHHOHHbIX npHHIIHIIOB — 3TO nOHCK pa- 
UHOHajibHoro, npoHii.THKtuicrocH b nponopmioHajibHOCTH, copa3Mep- 
HOCTH. üpHHIÍHn npOnOppHOHaJIbHOCTH, ÍIBJIHHCb O^HOH H3 KOHCTH- 
TyuHOHHbix peHHOCTeíi, CTaHOBHTca b KOHCTHTyuHOHHOM npaBe yHH- 
BepcajibHbiM \ieTo_aoM pemeHHH K)pn,TH'iccKnx laaaH . 

B OCHOBe HfleH O paBHOpeHHOCTH KOHCTHTyHHOHHbIX npHHHHnOB, 
Ha moh B3rjiHfl, JiexaT (JiHaocoíjjcKO-npaBOBbie npeacTaBueHHíi a\icpn- 
KaHCKHX VMCHblX, KOTOpbie CHHTaiOT, HTO KaXflbffl KOHCTHTVU,HOHHbIH 
npHHHHn BbipaxaeT onpeaeaeHHbiíí HHTepec õoabmoH coHHaabHoíí 
rpynnbi aioaeH. Ilpii btom c tom km ipcmiH KOHCTMTyiiHOHHoro npaBa 
TaKHe HHTepecbi h BbipaxaioiuHe hx KOHCTHTyuHOHHbie npHHUHnbi 
HBJI5HOTCH pa6H0U,eHHblMU - HB 3TOM OCOÕCHHOCTb KOHCTHTyUHOHHO- 
npaBOBOíi aKCHOJiomn. 

C TOHKH jpCHMH KOHCTHiyHHOHHO-npaBOBOH OHTOJIOrHH B03HHKa- 
eT HHTepeCHblÍT (|)CHOMeH, nOCKOJIbKy B paBHOHeHHbIX KOHCTHTyHHOH- 
Hbix npMHUMnax «paivtcmaeTCH» mhojkcctbo isaxcHCMLiiMX copHaabHbix 
33KOHHbIX HHTepeCOB. 3 tO OJH3 H3 CaMbIX 3araflOHHbIX C([)C'P KOHCTH- 
TyHHOHHoro npaBa! B ocoõon lopnannecKon (jiopMe KOHCTHTypnoH- 
Hbix npnHunnoB BbipaxaeTca HH(J)opManHH o caMbix BaxHbix cohh- 
ajibHbix HHTepecax, cymecTByiomHX b peajibHon aeíícTBHTeabHOCTH. 
B KOHCTHTyiiHOHHO-npaBOBOM KOHnenTyajibHOM npocTpaHCTBe koh- 
CTHTyttnoHHbie npnminnbi hbjithotch ocoõmmh 3HaKOBbiMH hochtc- 
jihmh ocHOBonojiaraiomeH lopHflnnecKon mnjjopMauHH, n HMeHHO b 
3TOM COCTOHT HX KCHCTHTyMMOHHO- MpaBO B3H UCHHOCTb. 

Mcxoflfl H3 3Toro CTaHOBHTcn 6 oaee noHHTHbiM npeaHa3HaaeHHe 
KOHCTHTynnoHHbix npHHUHnoB b npaBOBOM KOHnenTyajibHOM npo- 
CTpaHCTBe. Ohm HyiKHbl aJIH BbipaÕOTKH 6a30BbIX KOHCeHCyCOB B 06 - 
mecTBe, b KOTopoM Bceraa cymecTByioT npoxHüopeM mbbic copnajibHbie 
HHTepecbi, nopo>i<jiaK)inHC lopn^nHecicne cnopbi. 

rioHCK õajiaHca Meacay paBHOueHHbiMH, ho BMecTe c TeM aHTHHO- 
MHHHbiMH KOHCTHTynnoHHbiMH npHHnnnaMH — 3 to CBoero poaa nofl- 
BefleHne nepra noa npoTHBOCToaiiiHMH ToiKaMH 3peHHH, cayacamee 
hcuhm rapMOHH3annn oõihcctbchhoh >km íhh. OaHOBpcvtcHHO hckjho- 
HHTeabHO B3JKHO OÕpaTHTb BHHMaHHe Ha TaKyiO OHTO.TOrH l IeCKyK) 3a- 
KOHOMepHOCTb, K3K ÕUHüpHOCmb KOHCTHTyUHOHHbIX npHHUHnOB. 
B OCHOBaX KOHCTHTyHHOHHOrO CTpOH TapaHTHpyeTCH KOHCTHTyHHOH- 
HbiH npHHUHn 3KOHOMHHecKOH CBOõoabi. C ero noMouibio oõecnenH- 
BaiOTCJI COUHaJIbHbie HHTepeebI 3KOHOMHHeCKH 3HepTHHHbIX HUeHOB 
oõmecTBa — npeanp 11 hhm aTe.icíí, paõoToaaTeaeíí, nacTHbix coõctbch- 
hhkob. Hpyran KaTcropMH rpaxaaH, KOTopaa HyxaaeTca b noMomn 
rocyaapcTBa, HaxoaHTca «noa 30 hthkom» KOHCTHTyuHOHHoro npHH- 
Hiina couHaabHoro rocyaapcTBa. KDphuhhcckhh npHHHiin skohomh- 
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'leCKOH CBOÕO.Tbl CHCTeMHO B3 a m m o c b a 3 a h C 3KOHOMHHCCKHMH npHH- 
UHnaMH 3({)(|)CKTMBHOCTI3 H M cl K C HMM 3 a U H H npHÕbUIH, ã II p M H131313 CO- 
UHajibHoro rocyuapcTBa CBH3aH c SKOHOMHaecKHMH npoueccaMH 
nepepacnpenejieHHH nojiyaaeMOH npeiinpHHHMaTejiaMH npHÕbuiH. 
I IojiyaaeTca B3an MOCBa iíih h aa (b cnjiy pa3HonojiK)CHOCTH HnrepecoB) 
napa KOHCTHTyuHOHHbix npHHUHnoB. 

,H,pyroH TaKoíí napoft KOHCTHTyunoHHbix npHHUHnoB, KOTopyio 
MOJKHO npHBeCTH B KaHeCTBe HJUIIOCTpaUHH HfleH ÕHHapHOCTH, flBJIH- 
lOTCa KOHCTHTyUHOHHbie npHHUHnbl CBOÕOflbl BbipaXCeHHH MHeHHH H 
CBOÕOUbl BblÕOpOB. CTOJIb Xe npOTHBOpeHHBbl H KOHCTHTyUHOHHbie 
nOJIOXCeHHH, KOTOpbie, C OflHCÍÍ CTOpOHbl, rapaHTHpyiOT HenpHKOCHO- 
BeHHOCTb HaCTHOH 3KH3HH, ã C UpyTOH — 3aillHmaiOT CBOÕOfly npeccbi. 
AHajioTHHHaa napHOCTb B03HHKaeT h npHMeHHTejibHO k 3aniHTe HHTe- 
pecoB aceHLUHHbi, peõemca h oõmecTBa npn pemeHHH npoõJieMbi 
aõopTOB (TaKxe — npoõjieMbi 3BTaHa3HH, HCKyccTBeHHoro onjiouo- 
TBOpeHHH). B03M03KH0, ÕHHapHOCTb KOHCTHTyHHOHHbIX npHHHHnOB 
KaK OHTOJIOTHHeCKaa 3aKOHOMepHOCTb HBJiaeTCH npOHBJieHHeM (J)Op- 
MajibHoro paBeHCTBa, KOTopoe, no MHeHHio B. C. HepcecaHua, ecTb 
HCOÕXOHHMbIM cnocoõ ÕbITHH CBOÕOHbl B OÕUieCTBC 1 . 

TpauHUHH paccMaTpHBaTb KOHCTHTyUHOHHbie HopMbi o npaBax ne- 
JIOBeKa H KOHCTHTyUHOHHbie npHHUHnbl KaK B3aHMOCBH3aHHbie, a He 
UHCKpeTHbie, pa3,uejibHbie npaBOBbie egHHHUbi HBJiaeTca aMepHKaH- 
ckoh, a He eBponeíícKOH. O. B. Xojimc b cbocm scce «üyTb npaBa» nn- 
can: «CyubHM He yuajiocb aucKBai HO npH3HaTb cbohm uojitom e3eeuiu- 
eaHue cooõpaxeHHÍi couHajibHoíí Bbiroubi» 2 . 

Httk, KOHCTHTyuHOHHO-npaBOBbie npHHUHnbl cymecTByioT b koh- 
CTHTyunoHHO-npaBOBOM KOHuenTyajibHOM npocTpaHCTBe He h30jih- 
pOB3HHO, a BO B3aHMOCBH3H ,ip\T C UpyTOM. FIpH 3TOM «napHbie» KOH¬ 
CTHTyUHOHHbie npHHUHnbl HCpe/IKO BCTynaiOT B KOJIJIH3HOHHbie OTHO- 
meHHH upyr c upyroM, h sth kojijih3hh co3uaioT UHHaMHKy Bcero 
npocTpaHCTBa — KOHCTHTyuHOHHO-npaBOBOH peajibHOCTH. Ee moxho 
CpaBHHTb C aeTCKHM KaJieHflOCKOnOM, B KOTOpOM npH JieTKOM noBopo- 
Te pyKH VICHIICTCH MOiaHMHaa KapTHHKa. BHHapHOCTb KOHCTHTyUHOH- 
Hbix npHHUHnoB noMoraeT KOHCTHTyuHOHHOMy npaBy npoaBHTb cboio 
couHajibHyio ueHHOCTb, KOTopaa coctoht b CTa6HjiH3auiiH counajib- 
HOH JKM3HH, paCIHHpeHHH npOCTpaHCTBa MHpa H COTJiaCHH. 

1 Cm.: Hepcecmu, B. C. OhjiocoiJmm npaBa. M., 2006. C. 39. KaKOTMenaji B. C. Hep- 
cecHHn, He õyayHH BBeaeHa b eflHHyio Bceoõmyio HopMy (paBHyio Mepy, onpeaejraeMyio 
B3aHMHbIM H paBHbIM OrpaHHHeHMeM CBOÕOflbl BCeX yHaCTHHKOB COIIHajIbHOrO oõme- 
hhh), CBoSoaa npeBpamaeTCH b npon3BOJi. 

2 Holmes O. W. The Path of the Law // Boston Law School Magazine. Vol. I. 1897. 
Ne 4. P. 9. 
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KoHCTmyuHOHHoe npaBO He cnocoÕHO onpeaejiHTb, b kbkom Ha- 
npaBJieHHH 6yaeT pa3BMBaTbcn copHajibHaa XH3Hb. Tax, b h. 1 ct. 38 
KoHCTHTyHHH PO yCTaHOBJieHO, HTO CeMbfl HaXOflHTCH noa 3amHTOÍÍ 
rocyaapcTBa. OaHaKO 3aaaaHMCH BonpocoM: KaKaa ceMbn? HBJineTCH 
JIH KOHCTHTyiiHOHHOM HCHHOCTbK) Tp3.3MUMOHHaH CeMbH H TOJIbKO Ta- 
khh cevibH? H jm >kc (|)ai<TH'[ecKHe õpanHbie othoiiichhh Toxe noana- 
aaK)T noa noroiTHe ceMbn b ee pa3BHTHH? 1 Hmchho nosTCMy kohcth- 
TypHOHHbie npHHpnnbi He aoJixHbi, noaoÕHO xene3HbiM oõpynaM, 
CBH3bIBaTb nOCTOMHHO pa3BMBaK)llíyK)CH COnMaJIbHVK) XH3HB. CucTeMa 
KOHCTHTyHHOHHbIX peHHOCTeH (a 3TO npexae Bcero KOHCTHTyUHOH- 
Hbie npHHHHnbi) He aojixHa npeacTaBJUiTb coõoíí 3apaHee yciaHOB- 
jieHHyio anpHopHyio aaHHOCTb. KoHCTHTynHH b BHae npHHHunoB co- 
aepxm jranib sneMeHTbi, KOTopbie, kbk M03aHKa b KajieííaocKone, 
co3aaioT HOBbie KapTHHbi coiiHaabHoro Mnpa. 

A. LU alio eiHTaeT, mto fopH/niMCCKaa Hayxa h cyaeÕHan npaKTHKa 
aojixHbi pa3pa6oTaTb TeopHio, KOTopan no3BOJiHT b onpeaeJieHHOH 
CTeneHH nojiaraTbcn Ha HOBbie couHajibHbie <|)aKTbi h copHajibHbie 
HeHHOCTH 2 . Pa3aejnw 3Ty Mbicjib, mbi npeaaaraeM KOHCTHTynHOHajra- 
CTaM B3HTB Ha BOOpVXCHMe TaKOH OHTOJIOrHHeCKHÍÍ MeToa, KaK MeTOa 
npocTpaHCTBeHHO-HCTopHnecKHX oueHOK. Ero npHMeHeHHe .hojixho 
CTaTb B TOM HHCJie MeTOflOJIOrHHeCKOH 6a30ÍÍ HOBbIX B33HMOOTHOme- 
hhh Mexay HauHOHajibHbiMH cyaaMH h eBponeíícKHMH HaaHauHO- 
HajibHbiMH cyaaMH, npexae Bcero EBponeírcKHM CyaoM no npaBaM 
'leaoBCKa. B cbí-ibm c st hm hcoõxo/ihmo oõpaTHTb BHHMaHHe Ha Haan- 
nne pa3JiHHHH b oneHKe KOHCTHTynnoHHbix neHHOCTeir Ha Hanno- 
HaJIbHOM H eBpOneiíCKOM VpOBHHX. 

I loHeMy Bbicmeíí uchhoctbk) b Kohcthtvumh PO npioHaioTCH ne- 
jioBeK, ero npaBa n CBOõoabí? H pa3Be nenoBeK, ero npaBa h cboõo- 
abi — 3 to oaHa peHHOCTb? Hjih XH3Hb nenoBeKa, nejioBeK — 3 to oaHa 
neHHOCTb, a npaBO Ha XH3Hb — apyran peHHOCTb? flBJiaeTca jih aan 
KOHCTHTynHOHHoro npaBa peHHOCTbio cnpaBeaaHBOCTb KaK ocHOBa 
HpaBCTBeHHOCTH? rioneMy pa3yM acaoBcra, ero 3H3 hhm b paMKax koh- 
CTHTyiiHOHHO-npaBOBoro KOHpenTyajibHoro npocTpaHCTBa He hbji a- 
IOTCH CaMOCTOHTeabHblMH, OTaHHHblMH OT aKaaeMHneCKOÍÍ CBOÕOabI 
neHHOCTHMH? 

1 Cm.: Tojicman A. ff. OaKTMaecKHH 6paK: nepcneKTHBW npaBOBoro pa3BHTHH // 3a- 
KOH. 2005. N“ 10; Kocmpoea H. M. KaK 3amHTHTb ceMbio h npaBa aeTeii: npoõJieMW co- 
BepmeHCTBOBaHHfl ceMeÜHoro 3aKOHOflaTejibCTBa // 3aKOH. 2010. N° 8. 

2 Cm.: LüaüoA. KoHCTHTynHOHHbie peHHOCTH b Teopnn n cyaeÕHoií npaKTHKe: BBe- 
aeroie // KoHCTHTypnoHHbie peHHOCTH b TeopHH h cyaeÕHOíi npaKTHKe: c6. aoKJiaaoB. 

M., 2000. C. 8. 
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Bce sth Bonpocbi CBH.n.eTejibCTByioT o tom, hto KOHCTmynnoHHO- 
npaBOBaa aKCHOjiorufl TOJibKO 3apoxaaeTCH. Eme TpeõyeT ^OKa3a- 
TejibCTB ocHOBonojiaraiomee nojioxeHHe o tom, hto KOHCTHTymroH- 
HO-npaBOBbie iichhocth nomiexcaT ouchkc npoime Bcero co CTopoHbi 
HpaBCTBeHHbix peHHOCTeH. CaMa no ce6e n^en npaBa ocHOBaHa Ha 
onemce, Ha opeHOHHOM o6pa3e MbimjieHnn. 

UeHHOCTHbiH noflxon k Ko hcthTV n h o hh o m v npaBy He m()>kct orpa- 
HHHHTbCH VTIíCp>KZ1C H 14 C M, 'ITO eCTb HCKaH CHCTeMa KOHCTHTynHOHHblX 
neHHOCTeíí (hjih naxe nx nepapxmi), hto ecTb Hexoe 3aMKHyToe, He- 
«ocTynHoe ajin apyrnx neHHOCTeíí KOHnenTyajibHoe npocTpaHCTBO 
KOHCTHTynnoHHoro npaBa. BepHO 3aMeTHJi H. HeHOBCKn: nocneaoBa- 
TenbHO npHMeH5M ucHHOCTHbiH noflxofl k npaBy, Mbi Bb[Hy>K,acHbi 6y- 
aeM BbiíÍTH 3a CTporne onepTaHHH caMoro npaBa 1 . Ha cncTeMy kohcth- 
TynnoHHbix peHHOCTeíí bjihíhot HpaBCTBeHHbie n HHbie peHHOCTH. 

no 3TOMy Bonpocy b TeopnH npaBa cjioxHJincb ase npoTHBono- 
JIOXHbie TOHKH ipCHHM. 

nepBan — sto nncTan Teopna npaBa T. Kejib3eHa, yxonmnafl Kop- 
HflMH B KOHLtemyaJIH3M HCTOpHHeCKOH mKOJIbl npaBa (J)OH CaBHHbH. 
Kenb3eH cmrraji, hto hcoõxozihmo onncTHTb npaBO ot b.ihhhhm kbkhx 
6bl TO HH 6bIJIO IiCHHOCTCH — 110.4HT14'ICCKHX, HüeO.lOrWieCKHX, HpaB- 
CTBeHHbix, pejinrno3Hbix. HncToe npaBO .üojdkho 6biTb nocTpoeHO nc- 
KjnonHTejibHO Ha ocHOBe K)pi4cnpyneHHMH. MiicTan Tcopun npaBa Tpe- 
6yeT paccyxneHHH o npaBe JiHinb b CTpyKTypajincTCKnx TepMHHax, 
MaKCHMajibHO H36eran neHHOCTHbix cyxneHHH. 3Ty n^eio noBTopnji 
T. XapT b CBoeíi CTaTbe o no3HTHBH3Me h Heoõxo^HMOCTH pame.ieHHH 
npaBa n Mopann: c.ihhhmc Mopann n npaBa ryÕHTe.ibHO pjm npaBOBOíí 
CHCTeMbl. BTOpan TOHKa BpCHHH BbICKa3aHa P. ^BOpKHHblM, KOTOpblíí, 
HanpOTHB, CHHTaeT, HTO HeOÕXOflHMO OpeHHBaTb KOHCTHTynnOHHbie 
neHHOCTH CKB03b npH3My HpaBCTBeHHbix peHHOCTeíí, npexme Bcero 
cnpaBemiHBOCTH 2 . 

CoOTHOmeHHe KOHCTHTypHOHHblX H HpaBCTBeHHbIX neHHOCTeíí 
HMeeT BnojiHe npaKTnnecKoe 3HaneHne, Koma oõcyxmaeTcn Tanan 
npiiBbiBHaa jxsm iophctob npo6.ie\ia, KaK npoõejibi b laKOHO.aaTe.ibCT- 
Be (ocoõchho b KoHCTmynnn). MoxeT jih Cyn KOHCTaTnpoBaTb 3aico- 
HonaTe.ibHbie ynymeHua, t. e. npn3HaTb HapymeHHbiM npaBO Ha npa¬ 
BO? B Tex CTpaHax, me rio-npc>KHe\iy cnjibHbi nomann Kejib3eHa, Ha 
3 tot Bonpoc OTBenaioT OTpnnaTejibHO. TaM xce, me ero B3manbi npe- 
o.io.icHbi, npn3HaK)TCH, 'ITO npoõejibi b KOHCTHTynnoHHOM npaBe 6bi- 
BaioT, b nacTHOCTH, aKcnojiornnecKHe npoõejibi B03HHKai0T, ecjin 3a- 

1 Cm.: HeHoecKU H. ÍIpaBO h qeHHOCTH. M., 1987. C. 25, 29. 

2 Cm.: fleopiam P. YKa3 . coh. 
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koh peryjiHpyeT cnpeuejieHHbie otholljchhh HpaBCTBeHHO HC,aonycTH- 
MBIM 0Õpa30M. 

EcTb onpejc.acHHan pamnna yiokjlv aKCHOJioraeíí npaBa n axcno- 
jiorneíí KOHCTHTynnoHajiH3Ma. B aKCHOJiornn npaBa OHa TpaKTyeTcn 
KaK peHHOCTb n KaK npeuMeT oneHKn c tohkh 3peHnn cnpaBeujniBO- 
CTH, paBeHCTBa, CBOÕOflbl. 

AKcnojiornn KOHCTHTynHOHajiH3Ma HMeeT npHKjiauHoe 3HaneHne. 
3to (f)HJTOco(|)CKne npoõJieMbi KOHCTHTynnoHHoro npaBa, CBoero pona 
meopun cpednezo ypoena, He nBJHnoniancn (jiMJiocoítincn npaBa b no,a- 
JIHHHOM CMbICJie. rio CyTH, 3TO CyMMa HayiHbIX 3H3HHH, HBJHHOIUHXCH 
CMexHbiMH zuni (|)M.aoco(|)[ili npaBa h KOHCTHTynnoHHoro npaBa. 

Akchojiothh KOHCTHTynHOHajiH3Ma 'jaHMViaeTCH: 

1) onpcae.aeHHevi Toro, mto ecTb KOHCTHTyunoHHbie uchhocth, kü - 
Koeo ux zeHemunecKoe npoucxootcdenue ; 

2) yCTaHOBJieHHeM COOTHOffleHHH pa3JIHHHbIX KOHCTHTypHOHHblX 
neHHOCTeH Meacjiy coõoíí. HanpnMep, TaKan ueHHOCTb, KaK skoho- 
MnnecKan eBoõoua, nonajia b KoHCTHTynHio H3 SKOHOMHnecKoro 
npocTpaHCTBa, a cojiHuapHOCTb, counajibHoe rocynapcTBO, npaBO Ha 
flocToímyio XH3Hb — STHnecKHe no CBoeMy npoHcxoxaeHHio koh- 
CTHTynnoHHbie neHHOCTH, cocTaBJHHomHe onpeflejieHHbiH pa3fleji 
KOHCTHTyHHOHHOrO npaBa — KOHCTHTynHOHHyiO 3THKy. K Heíí OTHO- 
CHTcn npe3BbinaHHO BaacHbm ujih KOHCTHTynnoHHoro npaBa npHH- 
nnn copa3MepHOCTH (nponopnHOHajibHOCTH). Hm pyKOBoacTByioTcn 
npn co3aiaHHH nyõJiHHHoro nopnuKa, t. e. CHCTeMbi pa3yMHbix orpa- 
HnneHHH npaB n cboõou nejioBeKa. no cyrn, õajiaHC — 30Ji0Tan cepe- 
/IHHa — 3 to flpeBHna STHnecKan KaTeropHH, Hcnojib3yeMan b npaBO- 
bom KOHuenTe. 

PaccMaTpnBan KOHCTMTynnoHHbie npHHunnbi c tomkh ipemiH oh- 
TOJiornn npaBa, cJieuyeT oõpaTHTb BHHMaHne Ha pau cjieuyioinHX 
OÕCTOHTeJIbCTB. HTaK, ijlOpMyjIHpOBKH HOpM B TeKCTe KOHCTHTyUHH, 
coacp>Kanuic KOHCTHTynnoHHbie npHHunnbi, sto TaK Ha3biBaeMbie 06- 
mne KjpH^HnecKHe HopMbi, Hepe^KO BecbMa o6pa3HO Ha3biBaeMbie 
KaynyKOBbiMH. KaK nacTb npaBOBOíí peajibHOCTH Moryr cymecTBOBaTb 
cynpaKOHCTHTyuHOHHbie npHHnnnbi — hx HeT b TeKCTax KOHCTmy- 
HHH, HO OHH npH3HaiOTC5I nOHTH BCeMH KOHCTHTVLIH()HHbIMH CVJLaVIH 1 , 
HCnOJIb3yK)TCn KOHCTHTynHOHHbIMH CVJiaM H KaK npH TOJIKOB3HHH ca- 
MOH KOHCTHTyUHH, TaK H npH KOHCTHTyUHOHHO-npaBOBOM TOJIKOBa- 
HHH OÕblHHbIX 33KOHOB. BbIXOflHT, 1TO C OHTOJIOTHHeCKOH TOHKH 3pe- 
HHH cynpaKOHCTHTyuHOHHbie npHHUHnbi, He mb.ihhcl. nacTbio kohcth- 

1 TaKHMH HBJiaioTCH npHHUHn npaBOBOíí onpeaejieHHOCTH h npHHUiin cboõozlm 
H oroBopa. 




fjiaBa 3. Ohtojioi hm KOHCTHTyunoHHoro npaBa 


275 


TyiiHOHHoro TeKda, TeM He MeHee npejicTaBjniioT coõoh peajibHOCTb. 
3 tO O HHX lOpHCTLI OÕblHHO rGBOpHT, K3K O «JlVXe H CMbICJie» KOHCTH- 
TyHHH. 

J\a. h cjioBa npeaMÕyji kohcthtvlihm oõbihho He imeioT npiiBbiHHO- 
ro HopMaTHBHoro 3ByHaHHíi. 3HaHHT jih 3to, hto .zi;aHHau HaCTb TeK- 
CTOB KOHCTHTyHHH He HBJIHeTCH HaCTbK) KOHCTHTyHHOHHO-npaBOBOH 
peajibHOCTH? HeT, Ha btot Bonpoc cjienyeT jiaTb OTpimaTejibHbiH ot- 
BeT. IIpaKTHKa KOHCTHTyHHOHHbIX CyflOB CBH^eTeJIbCTByeT O TOM, HTO 
npeaMÕyjibi BocnpHHHMaioTCH Kax BonjiomeHHe KOHCTHTyuHOHHbix 
npHHHHnoB, KaK peajibHoe npaBO. 

KoHCTHTyuHOHHbie npHHpHnbi MoryT nojiyHHTb pa3Hyio HHTep- 
npeTauHio — h sto OHTOJioraHecKan h rHoceojiorHHecKan peajibHOCTb. 
riosTOMy BnojiHe yMecTHbi Bonpocbi: xax ocymecTBHTb npaBHJibHbm 
Bblõop Mexay B03M0XHHMM aJIbTepHaTHBHbIMH BapH3HTaMH HHTep- 
npcTaiiHii o6ihhx HopM kohcthtviíhh; moxho jih coijiaTb TeopHH no- 
MCKa npaBHJibHbix pemeHHH? 

Mo*HO COTJiaCHTbCH C O. ri(|)epCMaHHOM, KOTOpblH JiaeT I IOjIO/K H- 
TejibHbiH OTBeT Ha 3TH Bonpocbi 1 . üpn 3 tom HcjiepcMaHH OTMenaeT, 
hto TaKHe TeopHH He õyziyT ropHflHHecKHMH, nocKOJibKy npaBO Jinuib 
npeanHCbiBaeT, ho He oroBapHBaeT jieTajibHO, kbkhm nojixeH 6biTb 
Bbiõop HHTepnpeTaTopa — sto BajKHbiíí CTpyKTypHbiít 3JieMeHT lopn- 
3 H'iecKoro KOHiienTa. PaccyxjieHHH o cnocoõe Bbiõopa ojihoh H3 bo 3- 
MOJKHblX aJIbTepH3THB MOryr OTHOCHTbCfl K OÕJiaCTH HpaBCTBeHHOCTH, 
nOJIHTHKH JIHÕO (c ÕOJiee (jjOpMajIbHOÍÍ H fleCKpHnTHBHOH TOHKH 3pe- 
hhh) 6biTb CBH3aHbi c TeopHeíí pauHOHajibHoro Bbiõopa. Hejib3fl hc- 
KJHonaTb h nouBJieHHe m e >k ji h c 11 h nji h h ap h b[x TeopHÍi THna KOHCTmy- 
HHOHHOH 3KOHOMHKH. Fl(J)epCMaHH OTMeHaeT, HTO BnOJIHe B03M0JKH0 
h 3aHacTyio pa3yMHO npcaocTaBHTb cyjiy Bbiõop MOKjiy HecKOJibKHMH 
B03M0JKHMMH aJIbTepHaTHBHbIMH peHieHHHMH 2 . OÕpaTHM BHHM3HHe: 
OÕmyiO HOpMy MOJKHO HCTOJIKOBaTb aJIbTepH3THBHO, H npH 3TOM Kax- 
JJblH H3 aJIbTepHaTHBHbIX BapHaHTOB HHTepnpeTaHHH OHTOJIOTHHeCKH 
HMeeT npaBO Ha cymecTBOBaHHe! Ho aa*e b npaBe TpyjiHO npejicTa- 
BHTb ce6e CHTyapHK), kbk 3aMenaeT ütJiepcMaHH, xorja Bce bo3mojk- 
hocth Bbiõopa õyayr 3apaHee onpeaejieHbi, nocKOJibKy b t3kom cjiynae 
hvjkho npeanojioacHTb HajiHHHe Hei<oero cKpbiToro npenBap mtc.i b h o ro 
3H3HHH O KaXflOH HHflHBHJiyaJIbHOH CHTV3 HHH. 

HTax, cymecTByeT jih TOJibKO ojiho npaBHjibHoe TOJiKOBaHHe 06- 
meíi HopMbi, KOTopoe Hajio oÕHapyacHTb cyay, hjih cymecTByioT ajib- 

1 Cm.: ncpepcMüHH O. OHOMacTHHecKHií co(J)H3m: H3MeHím», a He no3HaBaTi>: (o toji- 
KOBaHHH KoHCTHTyiIHH). C. 18. 

2 TaMxe. 
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TepHaTHBHbie paBH0B03M0XHbie cnocoÕM HHTepnpeTanHH? SauniTHH- 
KH KOHUCniiHH CaiTHCTBCHHO B03M0XH0T0 TOJIKOBaHHB KOHCTHTyUHH, 
no cym, npnõeraioT k KOHCTpynpoBaHHio nero-TO BecbMa Heoõbnmo- 
ro c TO'i kh 3pcHHí-i oõineíí OHTOJiornn — k HeKoeíí TaÜHOH ohtojiothh, 
nocKOJibKy \'TBcp>K3,aK)T, '[to HcaocTaioinnc fljin np hh a t na cynoM pe- 
iiJCHua o TOjiKOBaHHn ojieMeHTbi y>Ke npncyrcTByioT b npaBOBOíí cnc- 
TeMe b BHfle npnHnnnoB. 

3to KOHpennHH, KOTopoít npnaepjKHBaeTCfl P. /Jbopkhh. IIo ero 
MHeHHio, npaBO He cbo^htch HCKjnonnTejibHO k yciaHOBJieHHbiM nc- 
HblM, KOHKpeTHbIM «npaBHJiaM», HO TaiOKC BKJHOnaeT B ceõa to, hto oh 
H a3biBaeT «npHHunna\iH». 3 th npnHnnnbi hbjihkhch RencTBHTejibHbi- 
mh, aaxe ecjiH ohh He 6buin BBeaeHbi b npaBOByro cncTeMy corjiacHO 
HeKoeMy npaBOBOMy aicry, ncxoanmeMy ot KOMneTeHTHoro opraHa. 
,H,eHCTBHTejibHOCTb (t. e. peajibHOCTb) 3 thx npHHUnnoB npoaisaaeTca b 
TOM, HTO K HHM npHÕeraiOT CyabH B nOHCKaX eaHHCTBCHHO B03M0JKH0- 
ro npaBHjibHoro pemcHHS-i 1 . FI(|)epcMaHH, B03paxaK>innn npoTHB naen 
eflHHCTBeHHO B03M0XH0T0 npaBHJIbHOTO CyfleÕHOTO pemeHHH, B Ofl- 
hoít H3 cbohx paõoT ynpexaeT /jBopKHHa, yTBepxaan, hto oh noab3y- 
eTCM TaíÍHOH OHTOJIOTHeH, B KOTOpOH MO/KHO H3ÍÍTH BCe HCOf)X(VTHMbie 
aaHHbie h apry\iembi jxsm .aoKaaaTeabCTBa Te3Hca o tom, wto 3thx aaH- 
Hbix Bceraa BnojiHe aocTaTOHHO g jm toto, htoõbi b jhoõoíí CHTyapnn 
npHHTH k eaHHCTBeHHO npaBHJibHOMy pemeHHK) 2 . 

rioaBeaeM HTOTH. riblTaHCb OnHCaTb OHTOJIOTHK) KOHCTHTyUHOH- 
Horo npaBa, n oõpaTHjicH k paay aoKTpnHajibHbix npoõJieM Teopnn 
KOHCTHTynnoHHoro npaBa. Ha nepBbiíí Barana mo>kct noKaaaTbca, hto 
noa BnaoM OHToaornn KOHCTHTynnoHHoro npaBa, noavicmiB npeaMeT 
ToaKOBaHHH, a aHajiH3Hpyio cTaBuine BciHbivni ripoõaevibi KOHCTmy- 
nnoHHoro npaBa. OaHaKO caM (Jiaicr toto, o to aoKTpnHa KOHCTHTynn- 
OHHoro npaBa «npoõyKCOBbiBaeT», oõpainancb nocTOBHHO k oaHHM n 
TeM xe npoõaeMaM aBTOHOMHOCTH KOHCTHTynnn, nx BepxoBeHCTBa, 
aencTBHTeabHOCTn HopM, Hen3MeHHOCTH, noaTBepxaaeT aoraaxy 
MOK) O TOM, HTO OCHOBHOH npHHHHOH T3KOTO nOJIOXeHHH flejl B ROK- 
TpnHe KOhctHT ynHo hh oro npaBa aimacTca HepemeHHOCTb vieToaoao- 
THnecKHX npoõaeM, o6pa3yiomHX OHToaornio KOHCTHTypnoHHoro 
npaBa. 

Maen o BepxoBeHCTBe KOHCTHTypnn, 06 nepapxn3aiiHH HopM, o 
HefÍTpaabHOCTH KOHCTHTynnn, flBjuracb KOHCTHTypnoHHO-npaBOBbi- 
mh, cpenaeHbi c npoõJieMaTHKon OHToaornn npaBa. OcoõeHHO Ha- 

1 Cm.: JJeopKUH P. YKa3. coa. 

2 Cm.: Pfersmann O. Ontologie des norms juridiques et argumentation / eds. by 
O. Pfersmann, G. Timsit. Raisonnment juridique et enterpretation. P., 2001. P. 11—34. 
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rjiaflHO OHTO.ToneiccKHC KopHH BHflHbi b npoõjieMe tbk Ha3biBaeMoro 
TOJIKOBaHHfl KOHCTHTVUHH. 

Edb pa3Hbie tohkh 3peHHH (T. Kejib3eHa, M. Tponepa, P. XI,Bop- 
KHHa) Ha Taxoe, Ka3ajiocb 6bi, cyryõo lopHflHnecKoe noHrrme, KaK 
«fleíícTBHTejibHOCTb HopMbi». M TOJibKO KpHTHuecKoe hx paccMOTpe- 
HHe n03B0JIHJI0 OÕHapyXHTb, MTO pa3JIHHHB BO BSMHUaX OCHOBaHO Ha 
pa3JIHHHbIX OHTOJIOrHHeCKHX B033pCHMÍ-[X 3THX aBTOpOB. Pag OCHOBO- 

nojiaraiomHX .zijih flOKTpHHbi KOHCTHTyuHOHHoro npaBa npoõjieM He 
Moryr nojiyuHTb npaBHJibHoro pa3pemeHHH 6e3 pa3pa6oTKH ohtojio- 
rini KOHCTHTyuHOHHoro npaBa. PajJiHHHBie kohcthtvuhoh ho- i ipaBO- 
Bbie KOHIíenUHH flOJEKHbl ÕbITb BepH(|)HUMpOBaHb[ C nOMOIUbK) OHTO- 
jiothh — npaBOBOíí MeToaojioTHH, KOTopaH HMeeT HaynHyio peH- 
HOCTb, nocKOJibKy no3BOJineT nojiyHHTb yõejHTejibHbie KpHTepnn 
OHeHKH HayHHOH COCTOHTeJIbHOCTH pa3JIHHHbIX lOpHflHHeCKHX KOH- 
nenuHH, BbinoHHí-iH BaacHyio 3 n h ctc m ou oranec kv k> (}jy h k i i h k>. 

OcHOBHbie KaTeropHH ohtojiothh KOHCTHTyuHOHHoro npaBa — 3to 
KOHCTHTyuHOHHO-npaBOBOíí cnop, corjiacHe (KOMnpoMHee), õajiaHC 
nacTHbix h nyõJiHHHbix HHTepecoB h kohcthtvuhoh HO-npaBOBoe koh- 
HenTyajibHoe npocTpaHCTBO. IIocue/iHH n KaTeropHH hbuhctch cocTaB- 
hoh nacTbio npaBOBOH peajibHOCTH h ochoboíí ajih (J)OpMHpOBaHHH 
flOKTpHHbl KOHCTHTyHHOHHO-npaBOBOTO KOHpenTa fleHCTBHTejIbHO- 
cth, pcib o KOTopoM õojiee noupof)HO noriucT b cneuvK)meH rnaBe. 



fjiaBa 4 


OHTOJIOrHHECKHE OCHOBBI 
lOPH^HHECKOrO KOHUETITA 
^EHCTBHTEJIbHOCTH 

ffjw lopHflHHecKOH MbicjiH xapaKTepHa Taican 
nepTa, KaK ee miacTiinHOCTb, jhoõobí. k koh- 
CTpyKpHHM h gaxe (J)aHTa3HHM, nepeHoca- 
mHM ee 113 y3Koro MHpa 3MnHpM t iecKOH fleíí- 
CTBMTejIbHOCTH B OrpOMHbIM MHp MeTa(J)M3H- 
MeCKH B03M03CH0r0. 

E. CneKinopcKuü 

1 . Ohtojiothh npaBa b KanecTBe oõbCKTa no3HaHHH paccMaipHBaeT 
o^hh H3 cerMeHTOB õmthh nejioBeKa — npaBOByio peajibHOCTL. OHa 
cncTeMaTH3npyeT ohtojiot li'icc kh e KaTeropuH, HMeiomHe OTHomemie 
k MHpy npaBa. FIpaKTHMCCKaH JHaaiiMOCTb oHTOJiornH npaBa coctoht 
b tom, mo OHa npe^cTaBJifleT coõoh pa3HOBH/iHOCTb MeTOflOJiorane- 
ckoh HayKH, npuneM He Bceoõmeíi, a OTpacjieBOH, ropHziHHecKOH. 

Ectb pa3Hbie tohkh apcHHH Ha to, mo TaKoe OTpacjieBan mctoho- 
jiothh. P. JlyKHH CHHTaji, mo jiioõbie TaK Ha3biBaeMbie oõiinie Teope- 
THnecKHe nojioxeHHH npcTCHjiyfOT Ha to, moõbi CHHTaTbCH (JhuiococJ)- 
ckhmh oõoõmeHHnMH 1 . JX. A. KepHMOB nojiaraeT, hto jnoõan npn- 
KJiaflHan Hayxa MoxeT aocTHHb h HepeflKO ^ocTHraeT Taxnx bmcot 
TeopeTHnecKHX o6o6meHHÍí, KOTopbie npnoõpeTaioT nojuiHHHO ([)hjto- 
co(J)CKoe 3BynaHHe 2 . 

B cbohx HayiHbix noncKax h CTpeMHjica He TOjibKO omicaTb ohto- 
jiothk) npaBa, ho h no bo3moxchocth oÕHapyxoíTb b Heíí Hemo TaKoe, 
mo MOTJTO 6bl nOCJiy>KHTb pa3BHTHIO OÕmeií OHTOJIOrHH. KoHeHHO, 
naiiHOH uejibK) ohtojiothh npaBa, h b nacTHOCTH ohtojiothh kohcth- 
TypnoHHoro npaBa, HBJineTCH ee MeTOflOJiomnecKaji HanpaBJieHHOCTb 
b CTopoHy He oõmeií (J)hjioco(J)hh, a lopHiiHHecKOH HayKH. 

OmjIoco(})mm npaBa, b tom nncjie ee OHTOjiorHnecKHH paineji, b bh- 
fle npejiejibHO oõoõmeHHbix KaTeropHÜ OTpaxaeT hbjichhh npaBOBOH 

1 Cm.: JlyKm P. MeToaonoraa npaBa. M., 1981. C. 24. 

2 Cm.: KepuMoe ff. A. MeToaojiornfl npaBa. IlpeaMeT, (JjyHKnnn, npoõJieMH (j)HJio- 
ccxJíhh npaBa. M., 2009. C. 93. 
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peaJIbHOCTH, BbMBJiaeT OÕIUHe (OÕBeKTHBHbie) 33KOHOMepHOCTH ee 
pa3BHTHfl, a T3ÍOKC pajBHTHM CMOKHbIX C Heíí IipOCTpaHCTB 3KOHOMH- 
'leCKOÍÍ H nOJIHTHHeCKOÍÍ peaJIbHOCTH, 3THKH. 

XI,. A. KepuMOB npHmeji k BbiBoay, hto MeTO/io/iormo c.ieaycT no- 
HHMaTb KaK KOHiienTyajibHoe e/piHCTBO pa/ia KOMnoHeHTOB. OHa He 
HBjiaeTca JioKajibHoíí /mci/HnjiHHoii, cymecTByiomeH H30JiHpoBaHHO 
OT Bcero KOMnjieKca HayK, o/iHaKO BHyrpeHHe HMMaHeHTHa Bceíí Hay- 
Ke b uejioM h KaxaoH ee OT/iejibHOH oTpacjiH. OHa ae.imcH Ha /use op- 
raHnuecKH CBH3aHHbie Meamy coõoít h B3aHMO//eíícTByioniHe nacTn: 
Bceoõmyio MeTO/iojiorHK) h MeTO/iojiorHio OTpacjieBbix HayK, b tom 
HHC jie npaBOByio MeTO/üCJioraio, pa3pa6aTbiBaeMyio rjiaBHbiM o6pa30M 
(J)HJioco(|)HeH npaBa 1 . 

OroBopKa «rjiaBHbiM o6pa30M» TOHHa h yMecTHa, nocKOjibKy ot- 
pacjieBbie fopu/iuuecicue HayKH cnocoÕHbi npe/pioxHTb CHCTeMy mcto- 
//OB Hccjie/ioBaHHH npaBOBbix oõbCKTOis, Bbixo/ia Ha ypoBeHb TeopeTH- 
uecKHX oõoõmeHHH, HMeiomHX raoceojioTHHecKoe 3HaueHne. 

CipeMflCb oõpHCOBaTb OHTOjiorHHecKyio KapTHHy MHpa npaBa Ha 
npHMepe kohcthT yuuo hh oro npaBa, a nojiaraji, hto h b Kanae sopu/iH- 
neCKOH BOflbl mojkho oÕHapyxHTb HHcJ/opManHio o Bcex rjiyÕHHax 
OKeaHa npaBOBOíí peaJIbHOCTH. Bbiõop KOHCTHTyi/noHHoro npaBa b 
K anecTBe «nojinroHa» //na no3HaHna npaBOBOíí peaJIbHOCTH He cjiyna- 
eH. 3 to oõbacHaeTca He cy6bc ktmbh bi\iu iipiuiuHaMH, He Moeu Hayn- 
hoíí cnenHaaH3an;HeH, a oõbeKTHBHbiM nojioxeHHeM, 3aHHMaeMbiM 
KOHCTHTynHOHHbIM npaBOM B npaBOBOíí XH3HH, — OHO HaXOflHTCH Ha 
BepmnHe lopH/iHnecKOH nnpaMH/ibi, nosTOMy npnMeHeHne HopM koh- 
CTHTyi/noHHoro npaBa 3HanHTejibHO OTjinnaeTca ot npaBonpnMeHe- 
Hna b yrojioBHOM, a/ivi u h ucTpaTH bhom, rpaamaHCKOM n apyroM npa- 
Be. IlpHMeHaa KOHCTHTyi/noHHbie npnHLpmbi, noHeBOJie oõpanjaeuib- 
ca He TOJIbKO K HOpMBM KOHCTHTynHOHHOrO npaBa, HO n ko BceM 
njiacTaM npaBOBOíí peaJIbHOCTH. B hhmx OTpacjieBbix ropH/iHnecKHX 
nucnunaHHax B03HHKaeT ish/iumoctb, hto npaBOBaa peajibHOCTb — sto 
TOJ ibKO peajibHOCTb lopH/iHnecKHX HopM, HHCTHTyTOB, hx npHMeHaio- 
mnx (KSpUC.TUKIUIOHHBIX OpraHOB), npaBOOTHOUieHHH, B03HHKai0niHX 
MOK/IV CVÕbCKTaMH npaBOBOH JKH3HH. 

riosTOMy cxeMa H3yneHHa npe/iMeTHbix ccjiep naHHbix //Hci/HnjiHH 
OÕblHHO HOCHT ([)OpMa.IljHO-/IOrMaTHUeCKHH XapaKTep, KOT/ia rjiaBHbiM 
3BeHOM b no3HaHHH npH3HaeTca cncTeMa lopn/iHnecKHX HopM, aB- 
jiaromnxca npo/iyKTOM bcjih rocyuapcTBa, oõjtcichhoü b <|)opMy 3aKO- 
Ha n npyrHX oijmnHajibHO npn3HaHHbix hctohhhkob npaBa. 


1 Cm.: KepuMoe ff. A. YKa3. coh. C. 95. 
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Btophm 3BeHOM b 3TOM no3HaHHH HBJiHeTCH ocymecTBJieHHe npa- 
BOBbix npeaniícaHHH, peajiH3aiiHH cyõbeKTHBHbix npaB h o633aHHO- 
CTeíí. Ha 3TOÍÍ CTa^HH, ecjiH ecTb fopitamiecKHe cnopbi, B03HHKaeT no- 
TpeÕHOCTb b npHMeHeHHH HopM ropHCflHKiiHOHHbiMH opraHaMH mm 
hx pa3pemeHHH. B cjiynae HeonpeaejieHHOCTH, HeacHOCTH HopMbi 
ocymecTB.THCTCH ee TOJiKOBaHHe b iicjthx iipaBonpHMCHCHHí-i. 

/IyviacTCH, mto npn ziaHHOM 3epKajibHOM orpa>KCHMH npaiiOBOH pe- 
ajibHOCTH b iopHcnpyaeHiíHH OHa ctoht Ha rojioBe. C Moeíí tohkh 3pe- 
hhh, npaBOBan peajibHOCTb BOBce He orpaH hw H iiaeTCH iopH,HHHecKHMH 
HopMaMH h npaBOOTHomeHHHMH, t. e. MexaHH3MOM npaBOBoro pery- 
jiHpoBaHHH. 3 to TaK Ha3biBaeMoe y3KOHopMaTHBHoe noHHMaHHe npa¬ 
Ba, KOTopoe npeflCTaBJifleT coõoií nponBJieHHe MeTa<J)H3HwecKHX Ha- 
waji. Tanoe noHHMaHHe npaBOBOH peajibHOCTH cipa^aeT KpaHHeií aor- 
MaTHHHOCTbK). 

B KOHHe XX b. poccHÍícKHe (J)Hjioco(J)bi npaBa n p na h a/i h .nocTHxe- 
HH3 b oõJiacTH npaBOBOH MbicjiH, cymecTByiomHe Ha 3anage. 
,11,. A. KepHMOB, B. C. HepcecflHu; h flpyrae yweHbie npHnuiH k cjie- 
ayiomeMy BbiBo^y: npaBO cacaycT noHHMaTb He tojibko KaK coBOKyn- 
HOCTb 3aKOHOB H HHbIX HCTOWHHKOB npaBa, yCTaHOBJieHHbIX BOJieíí ro- 
cy^apcTBa h oõecneweHHbix iipHHyacxeHrievi. H rcHeniwecKH, h ([jvhk- 
HHOHajibHO, h c tohkh 3peHHH pa3BHTHH npaBO npeflCTaBjraeT coõoií 
npeacae Bcero onpeaejieHHyio CHCTeMy oõmecTBeHHbix OTHomeHHií, 
npnpoaa kotopmx oõbckthbho HMeeT npaBOBOH xapaKTep h KOTopbie 
HMeHHO b CHjiy 3Toro TpeõyioT 3axo h o.xaTeji bh oro peryjiHpoBaHHH. 

CKa3aHHbiM He OTpn uaeTCH h He y\ia.aHCTCH pojib cncTeMbi 3aKOHOB 
h 3aKOHoaaTejibCTBa, a jmnib noflwepKHBaeTCH, hto flaHHaa CHCTCvia — 
'lacTb 6ojiee cjioxhoh CHCTeMbi npaBa 1 . KepHMOB OToatuecTBjiHeT npa- 
BOByio peajibHOCTb c npaBOM, Korga a^opncTHWHO yTBepxtziaeT, hto 
npaBO — 3 to npexae Bcero caMa XH3Hb, a He (jropMajibHO-aõcTpaKT- 
Hoe ee OTpaxeHHe 2 . npe^JiaraeMoe hm uinpoKoe noHHMaHHe npaBa 
OTKpbIBaeT B03M0XCH0CTB flJIH erO aHajIH3a B COBOKynHOCTH (|)aKTOpOB, 
KOTopbie oõecnewHBaioT ero cymecTBOBaHHe He b BH^e cxeMbi 3aKO- 
hob, OTpaxaioniHX oõmecTBeHHyio XH3Hb, a KaK caMy 3Ty XH3Hb, 
t. e. KaK npaBO, B3jrroe b ero õmthh 3 . 

KepHMOB CHHTaeT, hto HccjienoBaTejiH, oõpamafoimic cboh B3opbi 
k npaBy, He aojixHbi orpaHHHHBaTbca jiHHib ero HopMamBHbiM acneK- 
tom, h6o b 3tom caywae ohh OKa>K\TCH b njieHy npeflCTaBJieHHÍí o HeM 
KaK o CTaTHHHO cymccTByiomcM o6pa30BaHHH. Mtoõbi H36exaTb stoh 

1 Cm.: KepuMoe ff. A. Yica3. com. C. 338; Hepcecmn B. C. PIpaBO h 33koh. M., 1993. 

2 Cm.: KepuMoe ff. A. YKa3. com. C. 338. 

3 TaMxce. C. 340. 
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onacHOCTH, KpaíÍHe Ba*HO HcxoflHTb H3 flHHaMH3Ma npaBa. Torga b 
nojie 3peHHH HccjieaoBaTejibCKOH mhcjih okíhkvtch npouecc npaBooõ- 
pa30BaHHH h npaBOTBop>iecTBa, xapaKTep caMHX npaBOBbix, HeHopMa- 
THBHbix npaBOBbix npeanHcaHHH, hx BocnpHHme, yacHeHHe h opeHKa 
jiioflbMH, 3Tanbi npaBopeajiH3apHH h 3<|)(j}eKTHBHOCTb npaBOBoro aeií- 
ctbhh, pe3yjibTaTbi h coiiHajibHbie nocae.acTBHH npaBOBoro peryjinpo- 
BaHHH OÕIUeCTBeHHblX OTHOineHHÍÍ 1 . 

3to npaBonoHHMaHHe npefljioxHJi T. IlapcoHC 2 , H3BecTHbiíí aMe- 
pHKaHCKHÍi coiiHOJior, rnaBa niKOJibi CTpyKTypHoro 4>yHKHHOHajiH3Ma. 
B KanecTBe ocHOBHoro 3BeHa b ero nocTpoeHHHX b3hto noHHTHe cohh- 
ajibHoro aeíícTBHH, cnemi(J)HKy KOToporo oh Bnaeji b ero chmbojihhc- 
ckom xapaKTepe (o bcm CBnaeTCJibCTByeT Hcnojib30BaHHe t3khx Mexa- 
HH3MOB peryjIHUHH, K3K H3bIK, UCHHOCTH H flp.), B erO HOpMaTHBHOCTH 
(3aBHCHMOCTH OT OÕIUCnpHHHTblX HOpM H HCHHOCTCM), H3KOHCH, B erO 
BOJHOHTapH3Me (HeKOTOpOH HppaHHOHajIbHOCTH «3aBHCHMOCTH OT 
CyÕbeKTHBHOrO BWieHHfl CHTyaUHH») 3 . HcXOaHbIMH B TeOpHH COHH- 
ajibHoro acMCTBHH riapcoHca hb.thk)tch noHHTiiH «aeírrejib», «cmya- 
Hhh», «opiieHTaiiHH hcmtcjth na CHTvaiiHK)». KyjibTypa aaaaeT ueHHO- 
CTHyio opneHTauHK), peryjiHpyeT counaabHoe aeiícTBHC 'icjioBCKa b 3a- 
BHCHMOCTH OT OÕbeKTHBHO CymeCTByKHHHX «BHeiIIHHX chmbojiob» — 
HeHHOCTeií HJIH HOpM. 

2. B npeabiaymeíí raaBe 6buia npeanpHHHTa nonbiTKa Ha npHMepe 
npocTpaHCTBa KOHCTHTyuHOHHoro npaBa noKa3aTb OHTOJiorHnecKyio 
3H3HHMOCTb K)pH,IH'ieCKOrO Cnopa, KOTOpblH OÕblHHO jaBepmacTCH no- 
HCKOM COTJiaCHH, KOMnpOMHCCa. HepeajIbHOCTb flOCTHJKeHHH ao6po- 
BOJIbHOTO KOMnpOMHCCa BO Bcex CHTyapHHX OÕbeKTHBHO npHBOaHT K 
HeoõxoaHMOCTH noHBjieHHH b oõiuecTBC cneHHanbHoro HHCTHTyra, ko- 
TopbiH HanpaBJieH Ha yperyjmpoBaHHe cnopoB. IlpaBOBan peajibHOCTb 
B33HMOCBH3aHa C KOH(|)JIHKTHOH 6bITHÍÍHOH CTOpOHOÍÍ JKH3HH. IlpaBO, 
B03HHKaiomee b pe3yjibTaTe yperyjiHpoBaHHH ocoõeHHO BaxHbix gnu 
ofmiecTBa K)p[i,ni'ieci<nx cnopoB, npcacTap,aaeT coõoh HaiijicHHbni 6a- 
JiaHC 33KOHHbIX HHTepeCOB CVÕbCKTOB npaBOBOH 3CH3HH, OHO nepBHHHO 
no OTHOHieHHIO K n03HTHBH0My 3aKOHy. Ha npOTH/KCHHH TblCHHejieTHH 
nejioBenecTBO H3o6pejio cnocoõbi onTHMajibHoro pa3pemeHHH ropn^H- 
necKHX cnopoB. OcHOBHbie lopHaHnecKHe KOHCTpyKpHH, npHMeHne- 
Mbie B 3THX UeJIHX, paHHOHaJIbHbl, H BCe OHH CJiyXaT OflHOH peJIH — 
yperyjmpoBaHHK) K)pmiM i iecKHx kohí|)jihktob. Tai< noíiBHJiacb lopn^H- 
necKafl aoTMa, ocHOBaHHaa Ha tom, hto ecTb 3apaHee ycTaHOBJieHHbiíí 


1 Cm.: KepuMoe ff. A. YKa3. coa. C. 341. 

2 Cm.: IIockohuh B. B. IlpaBonoHHMaHHe TonRorra FlapcoHca. HaceBCK, 1995. 

3 HoBaa (J)HJioco(J)CKafl 3HUHioioneaHíi. T. 3. C. 204. 
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nepeneHb, KaTajior STajioHOB noBcpeHHH, hochllihü 3aKpbiTbin xapax- 
Tep, — 3 to T3K Ha3biBaeMbie (jiopMajibHbie hctohhhkh npaBa. 

CypbH cpaBHHBaeT cniyanHio cnopa c iiMCfornuviMcs-i lopHpHHecKHMH 
3TajioHaMH h npHxonuT k jiornnecKOMy BbiBojiy, KaK Hazio KBajiH^nnn- 
poBaTb npHTMiaHHS-i. ripn 3tom naipe Bcero npnxopnTcn yncHmb cmmcji 
npHMeHneMOH lopn/mnecRon HopMbi. ZUihhmm nponecc BHeniHe Hano- 
MHHaeT no3HaBaTejibHyio pemejibHOCTb. 3to pencTBHTejibHO tbk, ho 
eme n ocoõaa paiHOBHjiHOCTb KomnTHBHOH pemejibHOCTH — roppunne- 
CK3H. CneiiH(|)M'iecKoe lopnpnnecKoe (cyaeÕHoe) no3HaHne OTJinnaeTCíi 
OT Hay iHoro noiHamiH TeM, mo caMa no ce6e no3HaBaTejibHan pemejib- 
HOCTb POCT3TOMHO >KCCTKO pcrJT3MCHTHpyGTCH CHCTeMOH npaBHJI, B Ue- 
jiom o6pa3yiomHX onpepejieHHbin ropHpnnecKHH KOHpenT. HDpnflnne- 
ckhh KOHnenTyajiH3M 6a3HpyeTCH Ha cncieMe cnemt(|)miecKHx ropnpn- 
necKHX noHHTnn. HeKOTopbie H3 hhx 3anMCTBOBaHbi H3 «CMexHbix», 
conpepejibHbix HHTejLJieKTyajibHbix npocTpaHCTB — (J)hjioco4)hh, 3thkh, 
3KOHOMHKH, ho b fopmnmecKOM npocTpaHCTBe OHH 3a>i3CTyK) nopBepra- 
k)tch myõoKon KipimiiaiiHH, npnoõpeTaioT hobmh cmmcji. 

B npopecce H3yneHH5i OHTOjiornn npaBa ciajio oneBnpHO, mo 
lopnjmnecKHH «omieriT pencTBHTejibHOCTH peajibHO cymecTByeT n hb- 
JIHCTCS-I 'laCTbK) npaBOBon peaJIbHOCTH. 

Ectb ocHOBaHHH pjifl Bonpoca: moxho jih yTBepxpaTb, mo ecTb 
opnH, o6inenpH3HaHHbin ropHannecKHn KOHnenT pencTBHTejibHOCTH 
(K)KZU? Kax H3BecTHO, b Mnpe cymecTByeT HecKOJibKO npaBOBbix ce- 
Meíí, pa n b paMKax ophoíí npaBOBoií ceMbn cymecTByeT mhoxcctbo 
B apnaHTOB npaBonoHHMaHnn. ÍI,ocTaTOHHO HanoMHHTb o pa3jinnH5ix 
Meacpy ecTecTBeHHO-npaBOBbiM n no3HTHBHO-npaBOBbiM Bocnpnmn- 
eM aencTBHTePbHOCTH. ^yMaeTcn, c no3nnnn Teopnn npaBa TpypHO 
corpacHTbcn c HajinnneM epnHoro KOHpenTyajibHoro BocnpnmnH 
K)pn/ni'iecKoro Mnpa. A ec.ni ouemiTb BbipaõoTaHHbie nejioBenecTBOM 
Ha npoTíDKeHHH TbicnnepeTHH npaBOBbie KOHCTpyKnnn b hhom paicyp- 
ce — c tohkh 3peHnn ohtojiothh npaBa? BmjineTCfl OHTOJiornnecKHM 
cjiaKTOM to, mo b HopMaTHBHOM peryjinpoBaHnn MHornx CTpaH nc- 
noPb3yioTcn npoBepeHHbie BpeMeHeM, npaKTnnecKH ophh n Te xe 
npaBOBbie MexaHnaMbi 1 . Yxe opho sto no3BOJDieT 3apyMaTbcn: a He 

1 TaHC Kejib3eH Taicxe nMcaa o «npH3HaKax o6innx % jih Bcex coiiHajibHwx nopazi- 
kob, o6o3HanaeMbix cjiobom “npaBo”». HeKOTopwe H3 sthx npH3HaKOB He BbipaxcaroT 
CKOJibKO-HHÕyub cymecTBeHHyK) (JjyHKiimo sthx coiiMajibHbix nopapKOB. B KanecTBe 
npHMepa hm npHBOflHJiHCb lopHBHHecKiie HopMbi, npejiycMaTpHBaioiiiHe 3a onpepejieH- 
Hbie 3acjiyrH Harpajibi (THTyjibi hjih opneHa). Ho TaKHe HopMbi He aBJiínoTca npH3Ha- 
kom, o6ihhm pua Bcex CHCTeM npaBa, nosTOMy ohh, Kax He CBH3aHHbie c o6himm 3aMbic- 
JIOM, C OCHOBHbIMH (JjyHKIIHHMH, He COCTaBJiaiOT HaCTb K>pHPHneCKOrO KOHIienTa (cm.: 
Ke/ib3eH r. PncToe yneHHe o npaBe. C. 26). 
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HBJIHeTCH JIH >KH3HCHHOCTb 3THX \'H H BCpCHH bH BIX npaBOBbIX KOHCTpyK- 
UHH lipOHB.ieHHCM OÕbCKTHBHOH 3aKOHOMepHOCTH, «3aaaHHOCTH», nO 
TepMHHOjiornH 3. OexHepa. HanoMHHM, hto, Hccjieayn Mecra npaBa 
b pejiocTHOíí B3aHMOCB5i3H õbiTHH, oh ycTaHOBHJi: npaBO eCTb HaCTb 
iiopn/iKa 'lacTii nopaaKa 1 . 3 tot nop^moK noa b naca oõbCKTHBHO. Cjie- 
3 , 0 bhtchbho, h npaBO KaK nacTb nopaaKa 3 ojdkho paiBM BHTbca b coot- 
BeTCTBHH C OnpefleJieHHblMH eCTeCTBeHHbIMH 3aKOHOMepHOCT5IMH, 
nOCKOJIbKy OHO BO MHOrOM npe30lipC3C3HCTCM oõbCKTHBHO CJIOXHB- 
mHMca couuajibHbiM iiopaaKOM. Mchobck TOJibKO no3HaeT h npH3HaeT 
ecTecTBeHHOCTb B03HHKinero ropHflHHecKoro nopaaKa, KaK oh aoa- 
XeH npH3HaTb (|)H3HHeCKHe, 3KOHOMHHeCKHe 3aKOHbI HJIH 3aKOHbI 
MbinuieHHfl. ripaBOBbie KOHCTpyKUHH He tojibko coaaaHbi HHTeaaeK- 
tom nejioBeKa, ho h BocnpoH3BeaeHbi, OTKpbiTbi. HeaoBeK, kohchho, 
oõJiaflaeT TBopnecKHM HanaaoM h, BCTpenaa oõbeKTHBHyio 3aaaH- 
HOCTb B yCTpOHCTBe COIIHyMa, pa3BHBaeT OÕbeKTHBHbie 33HHOCTH B 
BHae KjpH.THHecKoro KOHiicrrra, oaHoro H3 caMbix apcBHHX. 3Ta naea 
BbipaxeHa b yTBepxaeHHH, hto anuib aacTHHHO npaBO BBepeHO cbo- 
õoae jnoaeíí. 

rio3TOMy b HacTOHmeii rjiaBe npcanpHHHMaeTca nonbiTKa aaTb oh- 
TOjiorHHecKoe onHcaHHe oõmeíí aaa Bcex CHCTeM npaBOBoro peryan- 
pOBaHHB OÕbeKTHBHO CaOXHBHieHCH KOHpemyaabHOH naCTH HopMa- 
THBHoro peryjiHpoBaHHH. IloHeMy mhoio ynoTpeõaaeTCH noHírrae 
«K>pH3HHeCKHH KOHUCnT 3 CMCTBHTCHBHOCTH» B C 3 MHCTBCHHOM HHCJie? 

riojiaraK), hto npn stom pcib aoaacHa na™ 06 oõaaaTeabHbix, npucy- 
miix npaBy yHHBepcajibHbix nepTax h 3jieMeHTax, KOTopbie b coBOKyn- 
HOCTH BOnJIOmaiOT HeKHH HHTyHTHBHO B03HHKIHHH 3aMbICejI HJIH 
KOHuenT. 3 th saeMeHTbi MoryT CKJiaubiBaTbca, CHHTe3HpoBaTbca b 
pa3JiHHHbie KOMÕHHauHH, oõpa3ya npaBOBbie ceMbH. Ho b Kaxaotí H3 
KOMÕHHauHH — HjieT JiH penb o npaBe CTpaH oõmero npaBa, hjih o 
KOHTHH eHTajibHOM npaBe, hjih o MycyjibMaHCKOM npaBe, oÕHapyaoi- 
BaioTCH oÕHine «npaBOBbie kophh», saeMeHTbi, npnneM cymecTByioT 
«OBOJibHO cxojKiic jioranecKHe BiaiiMOCBH JH \ 10 Kay hhmh, Kor.ia 03 hh 
33eMeHT nopo>K 3 aeT apyroii h t. 3- B KOHCTpynpoBaHHH K)pii 3 H>iecKO- 
ro KOHuenTa aeíícTBHTeabHOCTH Hcnojib30BaHbi npejxae Bcero oõnine 
napaMeTpbi H3H eaHHHHbi H3MepeHHH. H sto BpeMeHHbie h npocipaH- 
CTBeHHbie napaMeipbi 2 . Ha nepBbix nopax a ciHTaa, hto KipiiaiiaecKHM 
KOHuenT aencTBHTe^bHOCTH — 3 to Bcero aHHib pa3paõoTaHHaH eme 
pHMCKHMH lOpHCTaMH npaBOBaH 30 TMaTHKa. nOBTOMy Ha CTpaHHHaX 
khhth MOXKHO oÕHapyaoiTb opeHKH IO KJ], b onpeaeaeHHoií OTpHpa- 


1 Cm. rji. 2 HacToameít mura. 

2 Cm. noapoÕHee: TmneA. A. Yica3. com. 
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TejIbHOH KOHHOTaUHH. O^HaKO 3aTeM CTaJIO nOHHTHO, MTO THKaa OIieH- 
Ka HBJiaeTCH KaK mhhhmym noBepxHOCTHOíí. CKopee Bcero, He ctoht 
jierKOMbicjieHHO no^BepraTb KpHTHKe K)pH,a,HHecKHe ripeacTaisjicHira. 
KOTOpbie C03fl;aBaJIHCb MHOTOHHCJieHHblMH nOKOJieHHHMH lOpHCTOB. 
MejioBeHecTBO pa3yMHO, h ecjiH BcnoMHHTb H3BecTHyio Mbicjib Terejui, 
fleHCTBHTejibHOCTb IO KJ], cjiyxHT jiynniHM goKa3aTejibCTBOM ero pa- 
3yMHOCTH. PaCCM3TpHBaTb lOpHflHHeCKHH KOHH,eiIT KaK nopojKneHHe 
lOpHflHHeCKOH flOTMaTHKH HBHO HeflOCTaTOHHO, 3TO OflHOCTOpOHHHe 
noaxoa h oueHKa. Ctoht Bajiy viaTbCH: a He hbjihctch jih b uejioM IOKJI 
BonjiomeHHeM ecTecTBeHHO-npaBOBoft HHTymiHH b tom CMbicjie, hto 
OH CJIOJKHJICH eCTeCTBeHHbIM 0Õpa30M H OTpaXaeT OÕbCKTHBHO cyme- 
CTByiomHe 3aKOHOMepHOCTH MHpa npaBa? 

Maes 06 OHTOJioranecKOH cymHOCTH IOICH noHBHJiacb b npouecce 
H3yneHHH (JieHOMeHa TOJIKOBaHHH OÕIIIHX HOpM KOHCTHTyHHH, KOTfla 
H CTOJIKHyjICH C H GOÕXO.THM OCTbK) 0C03H3HHH TOTO, MTO íípC/ICTaBJIHCT 
co 6 oh CTapoe ropHflHHecKoe noHHTHC «bojih rocyuapCTBa» (hjih «bojih 
3aKOHa»). B coBpeMeHHOH 3apy6excHOH ropH^HnecKOH h coiiHoaoni- 
MecKow jiHTepaType cjioxhjiocb yõoKncHiie, mto sto MCTa([)H3HHecKoe 
nOHHTHe, HCKaH K)pi1,THMeCKaH aOrViaTHKa, OT KOTOpOH CJieflOBaJIO 6bl 
KaK MOJKHO CKopee iiaõaBHTbCH. JlyviaeTca, ecTb ocHOBaHHe a jih 60- 
jiee yBaxHTejibHoií h BHHMaTejibHoií opeHKH. He HBJineTCH jih 3Ta 
H3o6peTeHHaa lopncTaMH (Jjhkhhh (a sto aeíicTBHTejibHO pa3HOBH/i- 
HOCTb K)pH.TM'ieCKHX (JjHKHHH) HCH3ÕOKHBÍ M, HCOÕXOJIHMblM 3J1CMCH- 
TOM ropHflHHeCKOrO MHpOBOCnpHHTHH, OflHHM H3 3JieMeHTOB, BCTpO- 
eHHbix b cncTeMy fopMjiHHecKHX njicn, b ucjiom o6pa3yiomHX CTpon- 
Hyio KOHpenHHio? CKoponajiHTejibHbiH otkh3 ot Hero HenpeMeHHO 
npuBcacT k pa3pymeHHK> BeKaMH ejioncHBHierocH ueaoro. B tji. 3 Ha- 
CTOHLHCH KHHTH HpC/inpMHHTa nOnbITKa nOKa3aTb, MTO eCJIH BCJiejI 3a 
npeflCTaBHTeJIHMH peaJIHCTHieCKOH TeOpHH TOJIKOB3HHH KOHCTHTy¬ 
HHH OTpHpaTb noHHTiie «bojih rocy^apcTBa», to mojkho flonycTHTb 
cepbe3Hyio o h toji o r h m ec Ky ki o ttt hõkv. 

J(axe cyryõo (|)ii/ioco(t)CKoe iiohhthc «HCTHHa» iipnoõpcTaeT b chc- 
TeMe KDKJÍ xapaKTep «oõbCKTitBHOM (hjih kiphjihmcckoh) hcthhbi», o 
mcm pcMb noHfleT HHxe. TaK noHBHjica 3aMbiceji kphthhcckh onncaTb 
lopnjiHHecKHH KOHuem . oÕHapyxHB ero ocHOBHbie 3JieMeHTbi h o6pa- 
thb BHHMaHHe Ha ero He TOjibKO CHJibHbie, ho h cjiaõbie CTopoHbi. Ca- 
Moe rjiaBHoe b stom HayuHOM npoeKTe — npoBepKa rnnoTe3bi o tom, 
hto fOKH h ero ocHOBHbie 3JieMeHTbi noHBHJincb 3aKOHOMepHO, ecTe- 
CTBeHHbiM nyreM, y pa3Hbix HapOflOB, b pa3JiHHHbix mhcthx cBeTa c no- 
Moipbio peuenHHH. 

OnHcaHHe KDKJI õyzjeT HenojiHbiM, ecjiH He BcnoMHHTb o pojin 
pepenuHH b ero reHe3Hce. PeuenHHH H^eii He hbjihctch cyryõo lopn- 
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^HHecKHM c[)eHOMeHOM. H/ien bh33hthhcxoto (J)Hjioco(|)a CnMeoHa o 
ayxoBHOM y i htgji bCTBe, 06 acKe3e, o HacTaiiHiiKe b 3tom y i htgjilctbc 
CBO flHJIHCb K TOMy, HTO OÕLtteHHe C HHM — 3TO K3K OÕmeHHe C Eo- 
roM, KOTopoe He .nonycxaeT BMemaTejibCTBa xaxnx 6bi to hm 6buio 
HepKOBHbIX HHCTaHHHH. 4yTb n03Xe 3TH >KC peJIHTH03Hbie Mac II CTa- 
jiH nponoBe^oBaTb c\'(|)hh — nocjieaoBaiejiH o^hoto H3 tchch hh hc- 
jiaMa — cy(J)H3Ma. CaMbiM M3BecTHbiM cy<|)HeM 6bui xhbilihh b XII b. 
MeBJiaHa ^xcejiajia^mHH PyMH, ocHOBonojioxHHX HeopTOflOKcajibHO- 
ro HCJiaMa. 

PepenpHH xax HBJieHHe He MoxeT CB5i3biBaTbCíi TOJibKO c BocnpH- 
HTHeM lOpH^HHeCKHX MUCH pHMCKOTO HaCTHOTO npaBa, 3TO IIOCTOHHHO 

npoTeKaiomHH npouecc neperaxa h oÕMeHa ropH^HHecKHMH H^eíiMH: 
rpeKH — pHMCKHM lOpHCTaM, nOCJieflHHe — BH3aHTHÍÍCXHM lOpHCTaM, 
t. e. onHTb rpei<a\i. Te — HTajibHHpaM, apa6a\i h t. a. 

PeuenuHH — sto Taxxe HeBH^HMoe BocnpmiTHe oõbiuaeB, Tpa^H- 
Hhh, mores. Mbi Mano 3HaeM, ho, HecoMHeHHO, cymecTByeT pcuenipra 
BH3aHTHÍicKHX npaBOBbix TpaflHHHH XlpeBHeír Pycbio. Ohh He MOrjIM 
He npoHHKHyTb b pyccxoe npaBO, nocKOJibKy pacnpocTpaHeHHe xpn- 
CTHaHCTBa mjio H3 Bn3aHTHH. MHCCHOHepbi yxe c IX b. 6buiH oaho- 
BpeMeHHO annjioMaTaMH, TpyziHBiiiHMHCH Ha HHBe yxpemieHHH bh- 
33HTHHCKOTO BeJIHUHH. OHH yMeJIO BXOflHJIM B flOBepHe K pyCCKHM 
(KHeBCKHM) KHH3bHM. KhK H3BCCTHO, y HeKOTOpbIX KHH3CH >KCHb[ 6bl- 
jih xpHCTHaHKaMH, a 3H3hht, ohh 6ecco3HaTejibHO nojwepacHBajiH hh- 
Tepecbl BH3aHTHH. ZlyXOBeHCTBO, 33BHCHMOe OT BH3aHTHH, HTpajIO 
õojibmyio pojib b XIpeBHeíí Pycn, Tax xax HBjiajiocb ejHHCTBeHHbiM 
HOCHTejieM rpaMOTHOCTH h xyjibTypbi. BH3aHTHHHbi 3ace^ajiH b xhh- 
xecxnx coBeTax, h TaxHM o6pa30M Hacaxaajiocb BH3aHTHÍrcxoe npa- 
bo. 3to Toxe pcucniiMH 1 . 

Bo Bcex HejioBenecxHX cooõmecTBax, y Bcex Hapo^oB b toh hjih 
HHOH CTeneHH nOHBJIÍIIOTCfl OflHM H Te *e nOTpeÕHOCTH, OXHaaHHH. 
OflHa H3 hhx — 3to noTpeÕHOCTb b cnpaBe^JiHBOCTH. Hmchho 3Ta no- 
TpeÕHOCTb cnocoõcTByeT TOMy, hto y pa3Hbix HapoaoB (|)opMHpyK)TCH 
npHMepHO oflHHaxoBbie lopHflHHecxHe xoHuenTyajibHbie Bírasubi. 3Ta 
xe noTpeÕHOCTb, xoTopaa aojixHa MayraTbCH topii/UTiGCKOH couoo.ro- 
THeíí, o6pa3yeT h noTeHLpiajibHyio B03M0XH0CTb h ropHflHuecxHH 3a- 
npoc Ha pepeniiHio npaBOBbix Hfleíí, t. e. 3aHMCTBOB3HHe npaBOBoro 

1 B 989 r. BioaHTHH oxaajia cecTpy BacHJieBca BacHJMH II Ahhy 3a KHH3H BjiajjHMH- 
pa. B OÕMeH OH corjiaciuicfl BepHyTL BH3aHTHH B3BTbIH HM XepCOH, npHHHTb KpeiIieHHe 
m OKa3biBaTb HMnepHH BoeHHyio noMouib. HeoõbiHaíÍHaH KpacaBHpa — Mapna AraH- 
CKaa, rpy3HHCKaa uapeBHa, 6buia b XI CTOJieTHH eflHHCTBeHHOH Hyace3eMKOH Ha BH33H- 
thhckom npecTOJie. OHa 6bma cynpyroíi ziByx HMnepaTopoB — MuxaHJia VII ílyKH 
(1071-1078) h HnKH(J)opa III (1078-1081). 




286 


OHTOJiorHH npaBa 


onbna oflHOH CTpaHoíí, flOHopoM, /ipyroH — penHnneHTOM 1 . Ha STy 
OHTOJiorHHecKyio CTopoHy npopecca pepeniiHH, k coxcajieHHio, noxa 
hhkto eiu,e He oõpamaji BHHMaHHH, a Bejib HHCTHTyr penenpHH npaBO- 
Bbix Hfleíí noKa3biBaeT, KaK nocTynaiejibHO npOHCxoflHT nponecc (|)op- 
MHpOBaHHH yHHBepeajIbHbIX KOHHenTyaJIbHbIX K>pHflHHeCKHX HfleH H 
KaK b 3tom npouecce ynacTByeT Bce nejioBenecTBO. npn stom b cbh3h 
C pCliemillCM nOflBJIÍIIOTCH HOBbie nOHHTHH K)pH/IH'ieCKOÉÍ COHHOJIOrHH 
h TeopHH npaBa — cnepH(J)HHHOCTb npoueccoB 3aHMCTBOBaHHH b pa3- 
jiHHHbix CTpaHax, npaiiOBan aKKy.ibTypauHH, npeeMCTBeHHOCTb b npa- 
Be, BocnpHHTHe npaBa. 

HDKXl — 3to cncTeMa TeopeTnnecKnx lopnflnnecKnx B033peHnn, 
(J)opMajibHO-a6cTpaKTHoe OTOõpaaceHne npaBOBOít jic ííctbhtcji bhoctii . 
Kax cyMMa TeopeTnnecKnx n^en iOK^I, peajibHO cymecTByeT, ho sto 
ocoõan peajibHOCTb He cymecTByiomHX peajibHO oõneKTOB. KoHenHO, 
H3HanajibHO npn co3flaHnn MaTeMaTnnecKoro n ropnannecKoro koh- 
nenTOB 6biJin pa3jiHHHbie pejin. B OTjinnne ot MaieMaTHKH, Hayi<n cy- 
ry6o aõcTpaKTHon, lopncnpyaeHnnH Bcer^a pa3BHBajiacb c opneHTa- 
nnen Ha cyjeÕHyio .ací-iTcnbHOCTb. 3thm oõbHCHHGTCH jiHjaiÍH ropn^H- 
necKoro KOHuenTa, 3aMbiceji ero npocT h y^oõeH. Yace OTMeneHHaa 
noTpeÕHOCTb b ciipaBemi hbom pa36HpaiejibCTBe b KipitjnpiecicoM koh- 
HenTe npHoõpeiaeT (jiopMy lopH^HHecKH HcxojiHbix noHHTHÍi oõbex- 
thbhocth h õecnpHCTpacTHOCTH cyga. no cym, sto xe couHajibHoe 
oaomaHHe n pejio mjih gtch b TaKHe o6nuie juih Kipii/iiPiecKoro KOHnen- 
Ta xapaKTepHCTHKH npaBa, KaK (|) o p vi an b h o - p a b h o e, aõcTpaKmoe. Ko- 
HenHO, mojkho Hcnojib30BaTb juia xapaKTepHCTHKH npaBa h flpyrne, 
HeiopHflHHecKHe xapaKTepHCTHKH — cyxoe, õc jhvliihoc h aaxe 6e3xa- 
jiocTHoe. HMeHHO TaK xapaKTepH30Baji ero JleB Tojictoh, H jyiaBiimH 
B JOHOCTH K)pMCnpyaCHUHK) B Ka3aHCKOM yHHBepCHTeTe, HO npn 3TOM 
nHTaBuiHH k KjpHcnpyaeHHHH, cyaa\i õyKBajibHO HeHaBHCTb. H sto He 
cjiynaíÍHO, noTOMy hto (|)opviajiH3M npaBa BCTynaeT b npoTUBopcme c 
3THnecKOH KOHiiennHeíí BejiHKoro nHcaTejia 2 . PeajibHOCTb ropnflHne- 
CKHX (J)aHTOMOB — 3TO peajibHOCTb <|)H3HHeCKHX H KipHflHHeCKHX 
JIHH —- CyÕbCKTOB npaBa, ropHflHHeCKHX (jjHKUHH B BHJIC BOJIH KipHflH- 
neCKHX JIHH, (|)HKUHH TOJIKOBaHHH BOJIH 3aKOHa H T. JI. Bo3MO>KHO, nO- 
3HaHHe 3aKOHOMepHOCTeíí stoh nacTH npaBOBOíí peajibHOCTH cnocoõ- 
Ho pacniHpHTb npeflCTaBjieHHH oõmeíí ohtojiothh. K sjieMeHTaM 
fOKH OTHOCHTCH TaKxe hctohhhkh npaBa, t. e. CHdeMa 3apaHee oto- 
ÕpaHHblX lOpHflHHeCKHX KpHTepHeB, CíjlOpMHpOBaHHaH COTJiaCHO 

1 Cm.: flydKO A. M. Peuemnw b kohcthtyumohhom npaBe Pocchh: aBTopecJ). une. ... 
KaHfl. ropnji. Hayx. HejraÕHHCK, 2010. C. 13. 

2 Cm.: ryceÜHoeA. A. Bearoaie npopoKH h MhicnHTejin. 




DiaBa 4. OnTOJioraHecKHe ochobh K>pnaMHecKoro Bcomierna aeiícTBHTejibHOCTH 287 


npHHiiHny 3aKpbiToro, HcnepnbiBaiomero nepenHH, a TaKxe ocoõbiH 
xapaKTep OTbicKHBaeMOH b npopecce pa3pemeHH« lopHaHnecKoro 
cnopa lOpHflHHeCKOÍÍ HCTHHbl. OÕpaTHM BHHMaHHe Ha TaKyiO 3aKOHO- 
MepHOCTb, K3K peaypHpoBaHHe, orpaHHneHHe, 3apaHee BBeaeHHoe 
perjiaMeHTHpoBaHne Toro, hto mo>kct eimaTbCH hctohhhkom npaBa, 
COHep>KamMM KpHTepHH yCTaHOBJlCHMH HCKOMOH K)pMHI'1'ICCKOM HCTH¬ 
Hbl, cyõbCKTa b lopHflHHecKOM npocTpaHCTBe. 

H3pHa,H3au;HH — sto npexae Bcero peayKpHH. OaHa H3 HaHÕojiee 
BaXHbIX K>pimHHeCKHX KOHCTpyKHHH, H3 KOTOpbIX «coõpaH» FOK/T — 
3 to npaBHJio lopHflHHecKoro CHJUiorH3Ma, o KOTopoM yxe nuia penb b 
npc,Tbi,aymnx rjiaBax khhth. CyTb ero b npoueccyajibHOM MexaHH3Me 
yCTaHOBJieHHH OÕbeKTHBHOH, iOpHTIHHeCKOH HCTHHbl, HeOÕXOflHMOÍÍ 
aJIH aOCTHXeHHH MaKCHMaJIbHO B03M0JKH0H OÕbeKTHBHOCTH H 6eC- 
npHCTpaCTHOCTH (3flecb, KCT3TH, HarJIHflHO BHflHa B3aHMOCBH3b 3THX 
a,Byx 3JieMeHTOB IOKX0 cyabeií, KOTopbiH He CBo6oaeH b Bbiõope npa- 
BOBbix apryMeHTOB, nocKOJibKy uepnaeT hx H3 3apaHee ycTaHOBjieHHO- 
ro Kpyra hctohhhkob npaBa, HaxoaamHxca b coctohhhh nepapxHH. 
Cyaba, npHMeHHH npaBHJio ropHaHnecKoro CHnnorH3Ma, pemaeT aBe 
rpynnbi 3aaan. CHanaaa oh H3ynaeT <|)aKTHHecKHe oõcTOHTeabCTBa 
B03HHKUiero ropHaHHecKoro cnopa, oõpamaa BHHMaHHe Ha ero hh^h- 
BHayaabHbie ocoõchhocth (Bonpocbi <|)aKTa). 3aTeM oh HccaeayeT 
noanexamne npHMeHeHHio hctohhhkh npaBa (Bonpocbi npaBa). Ilo- 
tom HacTynaeT TpeTHH 3Tan (oh npHcym bcmkomv k) p h ca h k uh o h h o m y 
npopeccy), b TeaeHHe KOToporo ocymecTBnaeTCíi HaaoxeHHe oaHoíí 
aorHnecKOH nocbiaKH (ucTOUHMKa npaBa) Ha apyryio — (})ai<TH'iecKue 
oõcTOHTeabCTBa, nocae nero caeayeT aorHnecKHÍí BbiBoa — cyõcyM- 
Hhh. Ha 3tom 3Tane HHTepnpeTHpyioTca hctohhhkh npaBa cyabeií, 
t. e. b no3HaBaTeabHbiH npouecc, KOTopbin no KOHuemyanbHOMy 3a- 
Mbicay aoa>KCH 6urra npeaeabHO oõbc ktmbhlim. ripiiiiHocuTca cyõbCK- 
THBHblíí MOMeHT. 

To, no noBoay nero B03HHKai0T OTHomeHHH Mexay cyõbeicraMH 
npaBa, «HaceaHK)inn\in» npaBOBoe npocTpaHCTBO, — sto He oõbiuHbie 
ocH3ae\ibie BemH (aaT. res). I Iohmthc õecTeaecHbix Bcmeii noHBHaocb 
eme b pnMCKOM npaBe. H sto Toxe peaabHOCTb npaBa, ecan He noHH- 
MaTb 3Ty peaabHOCTb y 3 k o p e aa n c t h m ec k h . 

npHHHHa h caeacTBHe — CTapbie MeTa<J)H3HnecKHe KaTeropnn, 
Taxxe «nepeBapeHHbie» b IOfm, oõpeTaioT b HeM ocoõoe, ropnaHne- 
CKoe coaepxaHHe. 

MeaoBeK nocreneHHO Hanaa oco3HaBaTb, hto oh XHBeT b cooõme- 
CTBe ce6e noaoÕHbix, cymecTByioT oõbeKTHBHO HeoõxoauMbie npaBH- 
aa coBMecTHoro cymecTBOBaHHH, cooTBeTCTBytoniHe 3aBeaeHHOMy no- 
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pHflKy (ot HeM. ordnung). CouHajibHbm nopaaoK, nacTbio KOToporo 
HBJiaeTca lopHflHqecKHH nopaaoK (k3k BbiHJieHeHue Hanõojiee Bax- 
Hbix pjm oSmecTisa oTHomeHHH), He ho.T/Kch npCTHBCpewrb hh opra- 
HHHecKOMy (<|)H3HHecKOMy), hh .nyxoBHOMy cjiohm õbiTHH, cymecr- 
ByiOHIHMH B COOTBeTCTBHH C HMMaHeHTHO npHCyiHHMH HM 3aKOHO- 
MepHOCTÍIMH. 

MejioBeK MeflJieHHO oco3HaeT cboio couHajibHOCTb, HBJHnomyiocH 
HeOÕXOflHMOH npeflnOCbIJIKOH B03HHKH0BeHHH KDKJ],. J],OCTaTOHHO 
BcnoMHHTb, hto lopmiHHecKaH H^ea couHajibHoro cjiyxceHHfl 
copHajibHoro rocyiiapcTBa), noTpeÕHOCTb b ny6jiHpH3au;HH HacTHoro 
npaBa bo 3 hhkjih cobccm He^aBHO — b XIX b. Khk h 4)H3HHecKHÍi cjioíí 
ÕbITHH, ropHÜHHeCKHH nOpHflOK H3MCHHHB. MeJIOBeK HHTyHTHBHO nO- 
HHMaeT OÕBeKTHBHbie 33KOHOMepHOCTH, HBJIHIOUIHeCa CyiHHOCTHMH 
(|)M3MHecKoro, ÕHOJioranecKoro h flpymx nopaziKOB. 

3Ta CBoeo6pa3Haa mhtvhumh npaBa HrpaeT h e m anoi?a>K h yK) pojib b 
reHe3Hce n pa3 BHTHH K)K,ZI,. Phtmm, cymecTByiomHe b npnpo.ne 1 , ot- 
3biBaioTca b copHajibHOM nopagice b BH^e flHcpHnjiHHbi. lOpnziHHe- 
CKHH KOHIienT 6bIJI 6bl HCISOBMOKCH B OTCyTCTBHe flHCHHnJIHHbl, KOTO- 
paa OHTOjiorHnecKH «CTapme» lopHflHnecKoro nopa^Ka. Bot noneMy 
pnMCKoe npaBO TaK ycneniHO pa3BHBajiocb Ha ocHOBe bohhckoh jxnc- 
HHnjiHHbi, o KOTopoíi pHMJMHe y3HajiH, noxajiyn, paHbine, mcm o npa- 
Be. /iHcunn.iHHa KaK nHTaTejibHaa cpcaa noMoma npaBy pa3BHTbca b 
npopeflype pHMCKoro npaBa, t. e. nocjieaoBaTejibHOCTb lopHflHaecKHX 
aeíícTBHH: npopeaypbi 3aKjnoaeHHa floroBopoB, pa3pemeHHa lopnziH- 
necKHX cnopoB h t. fl. Cednac Taxuo 3Jie\iembi, KaK pacta sunt servan- 
da, HHCHHnjiHHa b oõJiacTH cevieHHoro npaBa, rioHHTHC «aaKOHHOCTb» 
HanoMHHaioT o reHeTnnecKOH CBa3H flHcpHnjiHHbi h lopHflHnecKoro 
KOHUcnTa. 

riOHTH 3aBepmeHHbIH lOpH^HHeCKHH KOHIienT fleHCTBHTejIbHOCTH 
mojkho oÕHapyxHTb b npaBe Bn3aHTHH. B 885 r. komhcchh, B03rjiaB- 
jiaeMaa naTpnapxoM Oothcm, kotopmh, KCTam, cnocoõcTBOBaji npo- 
CBeTHTejibCKOíi fleaTejibHOCTH co3,naTejieH cjiaBaHCKOH aaõyKH MOHa- 
xob KnpHJUia h Mec|)OHHa, pa3pa6oiajia lopHflHnecKHH cõopHHK, Ha- 
3BaHHbiíí «Hcaroroíí» (t. e. «BBe^eHHeM») h onyõjiHKOBaHHbm ot 
anua BacHJieBCOB Bacroraa, JIbBa h AjieKcaH^pa. CõopHHK coctohji 
H3 40 rjiaB (THTyjioB), pacnojiaraBHiHxca b t3kom nopa,XKc: 06 ochob- 
Hbix npaBax h o npaBocynHH, o hojihomohhhx HMnepaiopa h o naT- 
pnapxe, 06 anapxe ctojihhm, o cyaax, cbhhctc3hx, noMOJiBKe h 6pa- 

1 HMeiOTCa B BH,Hy pa3JIHTHbie PHTMBI — CMeHíieMOCTb flHfl HOHblO, 3HMM — Bec- 
HOH, ÕHOJIOrHMeCKHe pHTMbl aejioBeica H T. 
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Ke, aoroBopax, CTpoHTeabCTBe, coceacKOM npaBe, npecTynaeHHax h 
H aKa33HH5íX. 

ílaHHblH CÕOpHHK COflepXaJI eflHHCTBeHHblfí B CBOeM poae H He Ha- 
XO/IÍIHIHH COOTBeTCTBHH HH B KOaH(f)M K3HM M lOcTHHHaHa, HH B BH33H- 
THHCKOH IipaBOBOH TpaflHHHH ÕOHblHOH nyÕHHHHO-npaBOBOH pa3flejl, 
KOTOpblH H.aeT nepBbIM, K3K B COBpeMeHHbIX CMCTCMaTM jaiUlHX 3aKO- 
HoaaTejibCTBa. Pem> hhct o THTyae II «O BacHjieBce», OTKpbmaiomeMCH 
onpeaeJieHHeM BacHJieBca xax oõmero fljifl Bcex noaaaHHbix 6 aara. 
OÕpaTHM BHHM3HHe Ha TO, HTO (|)HJIOCO(J)CKaH Hítea ApHCTOTeJIH 06 
oõmevt 6 aare b stom cõopHHKe BnepBbie iopHaH3HpoBaHa. 3to, no cy- 
th, npHBbiHHoe pjm coBpeMeHHbix iophctob aeaeHHe npaBa Ha aee ot- 
pacan — nyõaHHHoe npaBO h nacTHoe npaBO no KpHTepnio oõmero 
6 nara. 

ÜMeHHO B TO BpCMH OKOHWaTCHbHO VTBCpaMHaCb T3K3H WepTH K>pH- 
awiecKoro KOHuenTa, xax oõbCKTHBHaa Heoõxoan\iocTb b CHCTeMaTH- 
3apHH 3aKOHoaaTeabCTBa npHMeHHTeabHO k c<J)epaM rocyaapcTBeH- 
Hoií, oõmecTBCHHori h aacTHori xh3hh. 

B pa3aeae cõopHHKa, nocBameHHOM hojthomohmm BacHaeBca, 
MOXHO OÕHapyXHTb nOHTH COBpeMeHHbie MepTbl K)pHaH l ICCKOrO KOH- 
HenTa, xacaiomneca ToaKOBaHHH 3aKOHOB. BacnneBC 6 bia oõíoaH 
pa3bncHHTb 3aKOHbi 6 aaro>KeaaTcab h o, a b coviHHTcabHbix caynanx 
npeanoHHTaTb TOHKOBaHHe, oraHHaiomeecfl TOHKOCTbio BKyca; b ae- 
aax, b OTHomeHHH KOTopbix He 6 biao nncaHoro 3aKOHa, aoaxeH 6 bia 
pyKOBoacTBOBaTbCH npHBbmKOH H oõbinaeM, a ecan HeT h 3toto — 
caeaoBaTb HopMaM, peryaHpyiomHM cxoaHbie Ka3ycbi; b 33bhchmocth 
ot Toro, K3K 6 bia ycTaHOBaeH 33koh — nncbMeHHO hhh 6e3 nncbMeH- 
Horo otJ)opMaeHHH, h OTMeHy ero Taxace caeaoBaao ocymecTBaaTb 
nncbMeHHO hhh 6e3 nHCbMeHHoro otjjopMaeHHa, t. e. nyreM HeynoT- 
peõacHna; oõbinaeM k3koto-to ropoaa hhh npoBHHHHH mo>kho 6 biao 
Bocnonb30BaTbCH Toraa, xoraa oh, õyaynn noaBeprHyT coMHeHHio, 
6 bia noaTBepxaeH b cyae, npnneM ycTaHOBneHHH, npoBepeHHbie aoa- 
thm oõbiaacM h ccxpaHjnomueca Ha nporasceHHH mhothx aeT, aeítcT- 
BOBaaH He xyace nncaHbix 33kohob. 

no cym, b Bn3aHTHH peaabHO caoamaca npaBOBOH 4>eaepaaH3M! 

A to, hto b «Hcarore» roBopHTca o hohhthh 3aKOHa, TOHHee — 
o npaBe, 3Bymrr coBepmeHHO coBpeMeHHO. B npeancaoBHH k cõopHH- 
xy coaep>KMTCM thmh 3aKOHy, npoB03raamaeTca, hto 33koh — ot 6ora, 
3TO HCTHHHblH BaCHaeBC, nOCKOHbKy 33KOH Bbime C3MHX BacnaeBCOB, 
npnneM BacHaeBCOB He KaKHx-Hii6yab, a BecbMa noHHTaeMbix H3-3a hx 
npaBocaaBHH h cnpaBeaaHBOCTH. Xlaaee caeayeT ae<|mHHHHH: «3a- 
koh — 3to o6me3HaHHMoe pacnopHxeHHe, naoa pa3MbimaeHHH Mya- 
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pbix mv>kcm, o6mee cor.xauieHite rpax^aH rccyuapcxBa». 3 to, no cyrn, 
naen oõmecTBeHHoro aoroBopa, cbirpaBinan 3HannTejibHyio pojib b 
(J jopMHpoBaHHn topH/nrxecKoro KOHncnxa HCHCXBMxe.i bhocxh 1 . 

Mxoõbi noHHTb, KaK h Korna iiohbhjich ropnflnnecKHH kohucixt, no- 
Jie3HO BCnOMHHTb CLUe 06 OflHOM naVIHTHHKC BH3aHTHÍÍCKOrO npaBa — 
o «BacnjiHKax» n o HOBejuiax k hum JlbBa VI. XapaKTepHbiMn 'iepxavni 
cõopHHKa HOBejui JlbBa VI hb.xh.xhcb rocnoflCTBO KpixiHHiecicoro otho- 
meHHH k CTapoMy n Booõine nncaHOMy o<|)HiiHajibHOMy npaBy, Mbicjib 
O nOCTOHHHO MCHHK)I1IHXCH yC.XOBHHX /KH3HM H HeOÕXO.XMMOCXH npH- 
ÕJinxeHHH CTaporo jaKOHoaaxexibcxBa k hobhm vc.xobhhm >kmbhh, aK- 
neHTnpoBaHne bhhm3hhh xaKOHO.xaye.XH Ha pacxoacxeHnn otjxnnnajib- 
Horo HMnepaTopcKoro xaKOHOxaxe.xbCTBa n oõbiHHoro npaBa, npn3Ha- 
Hne 3a oõbinaeM ero npeoõxaxaiomeH b cpaBHeHnn c nncaHbiM 
aaKOHoaaTc.xbCTBOM pojin. B oõmnpHon Bn3aHTHHCKon HMnepnn, Ha 
TeppnTopnn KOTopon xhjih apMírne, cepõbi, õojirapbi, rpeKH n MHorne 
xpyrne Hapoxbi, Tai<an HopMa HB.xn.xacb CBHxexe.xbcxBOYt rnÕKoro <J)e- 
xepannxMa npn oõmeix tch.xchuhm k ycnjieHnio ucHxpa.xbHOH BjiacTH. 

Htoõh noHHTb, hto TaKoe K)Kfl, nojie3HO BcnoMHnxb OHTOJiorn- 
necKne KaTeropnn «cymHOCTb» n «cymecTBOBaHne», a Taioxe oamy H3 
cnepnfJxHKannH OHTOJiornnecKon nxen M. Xaííxerrepa o «õmthh» n 
«cymeM», ncnojib30BaHHyio CapipoM, bbc,xuihm b oõhxoh napy n o h x - 
thh «accemana — 3K3HCTeHn,nn». C xaHHoií OHTOJiornnecKon tohkh 
3peHHH lOKJI, othochtch k 3cceHunn. CymHOCTb npaBa He b ero 3 bto- 
HOMHOCTH, a HanpOTHB, BO BKJHOneHHOCTH B XPy™e nOpflflKH ((J)H3H- 
necKne, connajibHbie). CymecTBOBaHne npaBa — ero 3K3HCTeHUH5i 
nponcxoflHT b npocTpaHCTBe MecTa n BpeMeHH 2 . IlpocTpaHCTBeHHO- 
BpeMeHHafl cncieMa KoopxnHaT onpexejiaeT KOHTypbi KDKJ1,, n He 
cjiynanHO, a Hen36exHO xeTepMHHnpoBaHO TeM, hto peajibHOCTb — 
3 to eziHHCTBo npouuioro, HacTOHiuero n íiyxymcro. 

HccvioxpH Ha ycnexH ncTopnn npaBa, MHoroe o tom, KaK nponcxo- 
Xhji reHe3HC HDKJI y pa3Hbix HapoxoB, HaM Hen3BecTHO. HecoMHeHHO 
TOjibKO oflHo: b 3tom TBopnecKOM nponecce npnHHMajio ynacTne Bce 
nejioBenecTBO. BepoHTHO, moxkho roBopnTb o KaKHX-TO xo.xhx ynacTHH 
B HeM pa3HbIX KOHTHHeHTOB. 

Mxea 06 aõcojnoTHOM BepxoBeHCTBe KopaHa cpexn hctohhhkob My- 
cyjibMaHCKoro npaBa, bobmoxkho, noc.xyxKH.xa ochoboh hxh 6ojiee rxoxx- 
Heíí eBponencKon hxch o BepxoBeHCTBe ko hcthT yu n ix. HannoHajibHbie 

1 Cm.: KyjibTypa BioaHTHH (BTopaa nojioBHHa VII— XII b.). C. 155. 

2 Kax pe3ynbTaT, noHBJieHHe b TeopxiH npaBa Hfleii o fleíícTBHH mctohhmkob npaBa b 
T eneHne onpeaejieHHoro BpeMeHH, Ha onpeflejieHHon TeppHTopnH, hto TaKace HBJiaeTCH 
3JieMeHTOM K)KH,, HBJieHHeM peayKHHH, nejIbK) KOTOpOÍi HBJIHeTCH OnTHMH3aHHH npo- 
pecca pa3pemeHH)i ropuxHnecKHX cnopoB. 
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npaBOBbie cnereMbi pa3Hbix HapoaoB b pa3Hbie BpeMeHa b pa3Hbix nac- 
THX MHpa BHOCHJIH CBOÍÍ BKJiafl B C03flaHHe IO KJ], KEK COBOKyiIHOCTH 
npoBepeHHbix BpeMeHeM, npaKTHKon npaBOBbix KOHCTpyKnnn n yHH- 
BepcajiHÍi. Tax nonBnaacb naeaabHaa no CBoeíí OHToaornnecKon cym- 
hocth peajibHOCTb — «MaTepna naeaabHoíí (JjopMbi» (C. H. MaKCHMOB). 

KDpHflHHeCKHH KOHpenT fleíiCTBHTejIbHOCTH, XOTH OH H HBJineTCH 
ynpomeHHOíí (peaynnpoBaHHOíí) KapTHHOíí peajibHOCTH, oõaaaaeT 
(J)HKU,HOHH3MOM, yBRCKÍlCTCH íl 6 C T p íl K U M 'A MM, CTajI TaKHM, K3K OH eCTb 
He caynanHO, a oõbeKTHBHO HeoõxoanMO, noa B03aencTBneM paaa co- 
nnajIbHblX, 3KoHOMH'ICCKHX npHHHH. HeKOTOpaS-l CR) Or paHHMCHHOCTb, 
B03M03KH0, He HCaOCTaTOK, ã HanpOTHB — aOCTOHHCTBO. nOHCHC- 
HHH MOXKHO npHBeCTH npHMep CO CBOÕOaOH MeaOBCKa. l nnOTCTH l ieCKH 
neaoBeicy MoxeT 6biTb npeaocTaBaeH MaKCHMajibHO B03M0>KHbin oõbCM 
CBOõoabi. riojiynHB ee, neaoBeic MoxeT pa3pymnTb copnaabHbie, ce- 
MeíÍHbie CBH3H, npnneM 6e3B03BpaTH0. Oh nepeciaHeT OTBC M iaTb onpe- 
ae.lCHHblM 0>KH,aaHHHM, Bbmoa HHTb CBOH POJIH B OÕmeCTBe, nOCKO.TbKV 
MaKCHMyM CBOõoabí — 3 to ocaaõaeHne orpaHHHHTejieíi, npaBHJi. Pe- 
ayKnnn, ynpomeHne krk m e Toaoa o r n m ec k m e npneMbi KOHCTpynpoBa- 
hm lOKJ], KaK CBoeo6pa3Hbie cncTeMoo6pa3yiomHe orpaHnneHnn 
iipeaHa jHaRCHbi aaa Hanõoaee papnoHaabHoro paapciiicHHM lopnanne- 
ckhx cnopoB. IO KJ] — 3 to nepHO-õeaoe BocnpnaTne MHoropBeTHon 
peajibHOCTH, HaMepeHHO H36aBJieHHoe ot MHoacecTBa HecymecTBeH- 
Hbix, MemaioniHX onepaTHBHOMy pa3pemeHHio cnopa neTanen, cxeMa- 
TnnecKoe onHcaHne Toro, hto npoH3omao peaabHO b xh3hh. T. Paa- 
6pyx nncaa o tom, hto bch xn3Hb Tèie, ecan ee M3ao2íHTb Ktpnanne- 
CKHM JI3bIKOM, BbDIbeTCfl B HeCKOabKO CTpOK. HDpnaHHeCKHH Mnp 
H36aBaeH ot MeaonHbix OTBaeKaiomnx aeTaaen, oh HMeeT aeao He co 
BceM MHoroo6pa3neM OTHomeHnn, B03HHKaK>mnx Mexay aioabMH, oh 
cnennajibHO aõcTparnpyeTca ot 3TnnecKOH CTopoHbi xh3hh, KOHneH- 
TpiipyHCb Ha Tex OTHOiiieHHax, KOTopbie HyacaaioTCfl b npaBOBOM pery- 
anpoBaHHH. Ilpn KOHCTpynpoBaHHH IO KJ], npecaeayioTCfl npamaTH- 
necKne nean — Bce ohh KacaioTca yperyanpoBaHHH lopnannecKHX koh- 
(fuiHKTOB, npnneM b MaKCHMaabHO B03M0JKHbie cpoKH, n6o ecan cnop 
pajpeiiiaeTCH oneHb aoaro, yrpanHBaeTCfl oõbCKTHBHaa noTpeÕHCCTb b 
ero yperyaHpoBaHHH. B coBpeMeHHon lopHcnpyaeHunn 3Ta neab npn- 
cyTCTByeT b K)pnan>iecKO\i npiiHuime pa3pemeHH5i K)pnanaecKoro ae- 
aa b pa3yMHbiít cpoK. OaHoíí H3 yKa3aHHbix peaen HBaaeTC» pa3peme- 
Hne cnopa oõbeKTHBHO, t. e. õecripiicTpacTHbiM cyabeíí. 

BocnpiiHTMe ([xiktob b lopHannecKOM Mnpe noaaMHCHO 3 thm npar- 
MaTnnecKHM iícrhm: TeopeTHnecKaa topncnpyaeHunH HBaaeTca npax- 
TnnecKon HayKotí, b cbohx noncKax OHa noaHOCTbio opneHTnpyeTca 
Ha ropHannecKyio npaKTHKy. Kax n 3KOHOMnnecKoe KOHpenTyaabHoe 
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npocTpaHCTBO, nojiHTHHecKoe KOHuenTyajibHoe npocipaHCTBO, amae- 
ckhh KOHpenT, npaBOBoe KOHiiemyajibHoe npocTpaHCTBO — Bce 3 to 
H aeajibHaa OHToaorHHecKaa MaTcpna. Ho ojhm h Te >kc <|)aKTbi peajib- 
HOCTH B 3THX pa3JIHHHbIX KOHUeiITaX CTpaxaiOTCfl B pa3HbIX HHTeJIJieK- 
TyajibHbix KOHCTpyKiiHHX. Y Bcex Hayx o aeaoBeKe h oõmecTBe ecTb 
cboh B3TJiím, cboíí paKypc oueHKH B3aHMOOTHomeHHÍi nejioBeKa c ae- 
JIOBeKOM. npmeM MOXHO OÕHapyXHTb TOHKy COnpHKOCHOBeHHfl Bcex 
3 thx KOHiienTOB. Eio í-nnHCTca npH3HaHHe pejiocTHOCTH h chctcmho- 
cth toh qacTH peajibHOCTH, KOTopoíí HBJiaeTca õbiTHe aeaoBeaecKoro 
oõmecTBa. 

Kax TeopeTHHecKaH CHCTeMa K)KX[ npeaeabHO papHOHajieH h 
nparMaTHTCH. Oaim H3 ero aacMCHTOB — OTpmjaHHe 3aKOCTeHejioc™, 
He3bl6jieMOCTH, HeH3MeHHOCTH nopa^xa, B COOTBeTCTBHH C KOTOpbIM 
jikxth cocymecTByioT b oõmecTBe. OopMbi SKOHOMiraecKOH aeaTejib- 
hocth, nojiHTHaecKoít h 3THaecKoíí opraHH3aiiHH oõmecTBa, 6paa- 
HOÍÍ, CeMeíÍHOH XH3HH He aBJIHIOTCa HeH3MeHHbIMH, HanpOTHB, OHH 
TIOCTOaHHO 3BOJIIOI];HOHH3HpyiOT. H 3TO TOXe OflHa H3 BaXHbIX OHTO- 
JIOTHHeCKHX XapaKTepHCTHK fOK/E OH ÕbICTpO y iIlTbIBaeT HJMeHCHHM, 
npoTeKaiomHe bo BpeMeHH b apyrax conpeaeabHbix KOHuenTyajibHbix 
npocTpaHCTBax. YaeT (jraKTopa BpeMeHH h pa3BHTHa b lopHaHaecKOM 
KOHuerrrc HMeeT BaxHoe MeToaoaorHaecKoe iHaaeHiie. I Iohchhm cxa- 
3aHHoe: npn Bbiõope toíí hjih hhoíí Moaejin lopHaHaecKoro nopa^xa 
(b aaCTHOCTH, KOHCTHTyUHOHHOTO) HeJIb33 opHeHTHpoBaTbca Ha ca- 
Myio HfleajibHyH) Moaeab ycTpoHCTBa, Ha HeKyio iiacaabHVK) ae\ioi<pa- 
THHecKyio CHdeMy. HocTaToaHO BbmejiHTb KOMnjieKC oõlumx jym Bcex 
CTpaH npaBOBHX npHHIIHnOB H MeTOflHHHO «OCBaHBaTb» HX B 3aBHCH- 
MOCTH OT 3MnHpHHeCKHX yCJIOBHÍÍ, ypOBHM pa3BHTHH, KyjIbTypbl HapO- 
a (3to h ecTb yaeT (JiaKTopa BpeMeHH), npHcnocaõJiHBaa coBOKyn- 
HOdb yKa3aHHbix npHHHHnoB k peajiHHM xh3hh Hapofla. 

M He XH3Hb aojixHa noaroHHTbca noa naeajibHbie npaBOBbie koh- 
CTpyKHHH, a KOHCTpyKHHH, npaBOBbie npHHHHnbi aoaxHbi npHMe- 
HHTbca, cooõpaiyacb c HpaBaMH, Tpa,TMiiHii\iH, yciaHOBKaMH, ca o bom, 
c mores, üpn stom HCKyecTBO npaBOBOH hojihthkh coctoht He to.tbko 
b noncKe coBMecTHMOCTH, b aaanTauHH npaBOBbix npHHHHnoB, hohb 
TOM, HTOÕbl B npouecce HX HVmaeMCHTaHHH B XH3Hb OHH He nOTCpH.TH 
cbohx cymHOCTHbix XapaKTepHCTHK, He yTpaTHan CBoe «raxejioe co- 
aepxaTeabHoe aapo». 

MepnjioM pa3yMHOH nparMaTH>moM npaBOBOH hojihthkh hb-Ihctch 
K oaHiecTBO K)pn,an'iecKHX cnopoB, yBeaHaemte anca a KOTopbix 3aBH- 
cht OT cayaaei;, Koraa HMeeT MecTO vineacHiie « p o m a h t ri a e c k o ií» mo- 
aeabK) KOHCTHTyuHOHHOH noaHTHKH h OT cayaaeB, Koraa HaõaKiaacT- 
CA apeiMepHO KOHcepBaTHBHbiH Han aaxe peaKHHOHHO-KOHcepBaTHB- 
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Hbiíi BapHaHT. Koraa kojihhcctbo TaKHX kohcJhihktob npeBBimaeT 
pa3yMHbie npeaejibi, oõmecTBO bxo,hht b cocTOHHHe kohcthtyuhoh- 
Horo Kpn3Hca. C. Opam< raicaji o tom, mto nopaaoK b oõlucctbc (koh- 
CTHTyiIHOHHbffl nOpHflOK TOXe. — r. r.) ^OJIXeH OTBCMaTb KpilTCpHMM 
pa3yMHOCTH H CnpaBC.T.TMBOCTH 1 . 

Pa3yMHOCTb KOHCTHTyUHOHHOÍÍ nOJIHTHKH 3aBHCHT OT TOTO, B Ka- 
koíí Mepe OHa ÕJiaronpnaTCTByeT peajiH3apHH HjeajibHbix KOHCTHTy- 
UHOHHblX npHHUHnOB, npH 3TOM CHHTaHCb C HeCOBepmeHCTBOM o6me- 
CTBa h cocTOJiHHeM KyjibTypbi. B 3 tom cyrb IO KJ],, ero peajiH3Ma h 
npa™aTH3Ma. 

Korfla KOHCTHTyiiHOHHaH nojiHTHKa no bo3moxhocth oõecnenn- 
BaeT ecTecTBeHHbie npaBa nenoBexa, ynnTbiBaeT pa3yMHbie npaBOBbie 
3anpOCbI JIHHHOCTH, MOXHO TOBOpHTb O CnpaBe/],JIHBOCTH nopBflxa. 
Pa3yMHOCTb IO KJ] coctoht h b tom, htoõm sth npaBa He aõcojnoTH- 
3HpoBajincb, He Hcnojib30BajiHCb b pa3pyniHTejibHbix, koh(|)jihktoo6 - 
pa3VK)mnx ne.THx. 

3aBepman oõniyio xapaKTepncTHKy IOKJI, 3aMeTHM, hto b CBoeM 
cncTeMHO 3aBepmeHHOM BHfle oh nonBHJica b eBponeíícKOH lopncnpy- 
aeHu,HH b KOHuc XVIII — Hanajie XIX b. CnenyeT 3aMeTHTb, hto fopnnn- 
'lecKHH KOHnem otbo/iht BecbMa CKpoMHyio pojib npaBonpnMeHHTejiio 
hctohhhkob npaBa — cyube. CyabH cpaBHHBaeTca c õeccTpacTHoit Ma- 
niHHOíí, npeflHa3HaneHHe KOTopoíí — MexaHHnecKoe HajioxeHHe oa- 
hoh JiomnecKOH nocbuiKH Ha apyryio b nejiax nojiyneHna oõbeKTHBHO- 
ro cyaeÕHoro peincHUH. 

B KOHpe XIX b., Korna bo OpaHHHH noHBitnacb niKOJia cboõoahoto 
npaBa, a b CII1A — npaBOBOíí peajiH3M, pojib cynbn H3MeHHJiacb ko- 
peHHMM o6pa30M. CoBpeMeHHbie HeopeajiHCTnnecKHe KOHpennHH 
TOJiKOBaHHa (noapoÕHee cm. b tji. 3) jranib OTpaxaioT peajibHO npoTe- 
xaiontHH (h, bo3moxho, HeH36exHbiíí) npopecc noBbimeHHH pojin 
npaBonpHMeHHTejieíí b lopHflHnecKOM KOHpenTe. Cxopee Bcero, sto 
KPH3HC KJiaCCHHeCKOTO lOKJJ, HO He ero KOHeH, KOTOpblH n03B0JIHT 
HaíiTH 30JioTyio cepe^HHy Mexay CTpeMJieHHeM, c o^hom CTopoHbi, 
caejiaTb pemeHHH cyaa npeaejibHO oõbeKTHBHbiMH, õecnpHCTpacTHbi- 
MH (flJia 3TOTO HeOÕXOflHMO pa3BHBaTb Te 3JieMeHTbI lOKJI, KOTOpbie 
npe^cTaBJiaioT coõoit CBoero poaa 3am,HTHbie MexaHH3Mbi ot cyõbex- 
THBH3Ma npaBonpHMeHHTejieíí), a c apyroií CTopoHbi, npH3HaTb, hto 
no Mepe ycjioxHeHHH oõmecTBeHHOíí xh3hh npoHcxonnT nH(J)(]3epeH- 
HHaHHH lopHflHnecKHX aen. I I pune vi noaBJiaioTCH ocoõo cjioxHbie ac- 
Jia, B KOTOpbIX pojib cvaeli pe3KO VieHMCTCH, nOCKOJIbKy OHH He TOJIbKO 
npnMeHaioT hctohhhkh npaBa, ho h, BoopyxeHHbie npaBOBbiMH 


1 Cm. tji. 3 HacTOHmeií KHHra. 
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npHHiiHnaMH, ero pa3BHBaioT. IIpeoflOJieBaB KpH3HC, Hejib3H OTKa3bi- 
BaTbca nojiHOCTbK) OT yace cjioxHBHieroca lopHflHqecKoro KOHiienia, 
nocKOJibKy oh oõecneuHBaeT caMOCTOHTejibHOCTb ropHcnpyaeHUHH. 
3aMeTHM, hto 3Ta u;ejib paccMaipHBaeTca He KaK caMopejib, a kbk 
cpeacTBO pauHOHajibHoro pa3pemeHHíi ropHflHuecKHX cnopoB. 
KDKXl — 3 to 6poHH lopHcnpyaeHHHH, ee 3amHTa ot CHHKpeTH3Ma c 
HPVTHMH HHTejuieKTyajibHbiMH KOHuenTaviH. Ho Tyr noaBJiaeTca pnci< 
npe3MepHOH a bto h o m M3a h m M K)KZE rpo jHiueM ero 3aKOCTeHejiocTbio, 
3acToeM. Kax npeflCTaBJiaeTca, fljiíi pemeHHH sthx HenpocTbix 3a^aH 
He6ecnojie3HO npHÕerayrb k MeToaojiorHH OHTOJiorHH npaBa. 

3. CocTaBHTb HaHÕojiee neTKoe npegcTaBjieHHe o cyTH K)I<m no- 
3BOJIHT of)3op ero 3JieMeHTOB, t. e. 'lacTeir, KOTopbie bxohht b 3iy Teo- 
peTHHecKyio CHCTeMy. 

Ha moh B3rjnm, KaK o htojto tubcc km -ca moctobtcji mas-i peajibHOCTb 
K3K/], noaBHJica, Koma b phmckoh lopHcnpyaeHiiHM c<|)opMHpoBajiHCb 
TaKHe noHHTHH, KaK persona (jihho), status, animus possessionis (bojih 
Ha BJiaaeHHe) (06 stom noapoÕHee cm. bo BBeaeHHH h b tji. 2 HacToa- 
meiá KHHrH). lOpuaHHecKaa >kh3hb BenoBCKa ciajia OTJiHuaTbca ot ero 
(|)H3HHeCKOH, MOpaJIbHOÍÍ H nCHXHHeCKOÍÍ XH3HH. BeCbMa OÕpa3HO 
E. CneKTopcKHÍr aaMciaeT, bto Ha (J)H3HHecKyio rojioBy nejioBeKa õbuia 
naaeTa ropHaHnecKaa MacKa (ot jiaT. persona). FOpM/iHaecKaH 6norpa- 
(J)Ha nejioBeKa CTaaa otjihhhoh ot ero ÕHOJiorHHecKoír õnorpa^mn 1 . 
Mcjtobck Mor po.THTBCH (j)M JH'iecKH, Ho He po/iMTbCH fopMBMaecKH, no- 
CKOJibKy paõbi cnriTajiHCb roBopamHMH BemaMH, a He cyõbeKraMH 
npaBa. J\&, ohh, KaK h CBOõoaHbie pHMJiaHe, õbura cnocoÕHbi nepexn- 
BaTb rjiyõoKHe [icnxn’iecKHe smohhh h aaxe oõjiaaajra rayõoKHM ay- 
xoBHbiM MHpoM, Ho b ropHaHnecKOM MHpe ohh He cymecTBOBajiH, no- 
CKOJibKy y hhx He 6buio caput, t. e. ocoõoir lopHaHuecKoií rojioBbi. 
Caput b oõbmeHHOH peajibHoíí xh3hh c jiaTHHCKoro nepeBOflHTca KaK 
HanajibHHK, ho b fopHrutaecKOM KOHuenTe oho o6o3HauaeT oõbevi yaa- 
CTHB B npaBOBbIX OTHOLUCHMHX, IlHaBC rOBOpH — I ipaBOCnOCOÕHOCTb. 

Servus caput non habet aocjioBHO nepeBoauTCH TaK: y paõoB HeT ro- 
jioBbi. H TaKoir aocjioBHbiíí nepeBoa aeircTBHTejibHO He HMeeT cmbic- 
Jia, nOTOMy HTO K>pHaHUeCKHH CMbICJI 3THX cjiob coctoht b tom, hto 
pa6 He HBJiaeTca npaBocnocoÕHbiM. CTyaeHTbi-iopHCTbi, H3ynaBmHe 
pHMCKoe npaBO, xopomo 3HaioT, bto capitis deminutio maxima — sto 
nojiHoe orpaHHueHHe npaBocnocoÕHOCTH. J\ Bepn b ropnaHHecKHH 
MHp OTKpbiTbi TOJibKO TeM, KTO oõnaaaeT npaBocnocoÕHOCTbK). 3aMe- 
thm, hto yace Ha 3toíí CTaauu — CTaaHH 3apoacaeHHa fOKK npHcyrcT- 
ByioT ero ocHOBHbie npH3HaKH. O^hh H3 hhx — ocoõaa ropHaHnecKaa 


1 Cm.: CneKtnopcKuú E. K Bonpocy o peajibHOCTH npaBa. C. 62. 
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íLi.ieropirlHOCTb. Koraa oõbmcHHbie cjioBa s-nbiKa npnoõpeTaioT lopn- 
flHHCCKHÍí CMbicji, HenoHHTHMH oõbiBaTejiK), — 3 to cneii;Hc|3HHecKaH 
nojiHceMaHTH^iHOCTb. lOpHCTbi Bcero Miipa HauajiH roBopHTb Ha S30- 
TepHHecKOM, noHMTHOM TOjibKO hm, KaK a3bi k 3KcnepaHTa, K)pH,TH'IC- 
ckom H3biKC. B rji. 1 yace oõpamaaocb BHHMaHHe Ha hhtcpcchvk) cy,ab- 
6y JiaTHHCKoro cjicma res (licnib), KOTopoe b pe3yjibTaie pajBHTHH npe- 
BpaTHJiocb b res publica. 

M ivieHeHue cMbicjia cjiob b paMKax KOHUcriTa xapaKTepHO He tojib- 
ko .hjih K>K£. Tax, cjioBO «pbiHOK» o6o3Hauajio 6a3ap, Medo, me 
npoHcxoflHJia ToproBJia, me ocymecTBuauca koht3kt Mexmy npoaaB- 
Hom h noKynaTejieM. no3xe pbmoK yrpaTHJi cboio (J)H3HuecKyio pe- 
ajibHOCTb — ceftuac sto ocHOBonojiaraiomee ruía SKOHOMHuecKoro 
KOHueirra aeücTBHTeabHOCTii noHHTiic. 

TaKHM o6pa30M, oahhm H3 pa3jejioB K9KZ1 hbxihgtch lopHflHuecKaa 
ceMaHTHKa. HeKOTopbie nororma fopM.TitaecKoro sobiKa b CHJiy cboch 
aBTOHOMHOCTH npenaTCTByiOT npaBHJIbHOMy nOHHMaHHK) CyTH K>pH- 
uuaecKoro (J)CHOMCHa, ero OHTOjioraaecKOH cymHOCTH. íOpwiHHecKaa 
ceMaHTHKa — sto cjioxhocth «nepeBoaa» cMbicaa k)ph.th'icckhx no- 
HHTHH Ha (J)HJIOCO(J)CKHH M3BIK, ã TaiOKe nCpCBO.il a HHOCTpaHHbIX K>pH- 
flHHeCKHX TepMHHOB Ha pyccKHií. 

B jiHTepaType oõpamaaocb BHHMaHHe Ha <|)eHOMeH cyurHOCTHoro 
H3MeHeHHa pHMCKoro npaBa b BH3aHTHH nocjie nepeBoaa lopn^Hue- 
ckhx TeKCTOB c JiaTHHCKoro Ha rpeaecKHH 1 . 

MoJKHO npOHJIJHOCTpHpOBaTb 3TOT BbIBOfl Ha npHMepe OMCHb Ba>K- 
HOTO KjpHflHHeCKOTO [IOHHTMH «aenCTBMTCnbHOCTb HOpMbI». B K)pH,TH- 
'lecKovi MHpe cyLuecTByeT HHCTHTyT õpaxa. KaK cyryõo KjpuawiecKoe 
(jDopMajibHoe noHHTHe, KaK OHToaoniuecKaa peanbHOCTb 6paK bo3hh- 
KaeT He b CHJiy eaHHCTBa .nym h b33hmhoh jhoõbh. JIioõoBb — sto ccjre- 
pa 3thkh. Xopomo, Koraa 6paK ochob3h Ha jhoõbh, xoth sto He otchb 
HajexHaa, KaK noKa3biBaeT XH3Hb, STHaecKaa rapaHTHH npon hocth , 
yCTOHHHBOCTH 6paK3 KaK K)pM/Ilt'ICCKOrO HHCTHTyTa. C JOpHflHUeCKOH 
TOHKH 3peHHH 6paK MOXeT CTaTb KjpHflHHeCKOH peajIbHOCTbK) H 6e3 
OÕHIHOCTH B ayXOBHOH JKH3HH H flaxe 6e3 JIIOÕBH. Hx OTCyTCTBHe He 
BjinaeT Ha KtpHHHuecKyio aewcTBHTcabHOCTb õpaKa. 

B HeMeHKOM lOpHflHHeCKOM H3bIKe eCTb TOHHOe nOHHTHe, 0Õ03Ha- 
aaiomee HMeHHO lopHflHaecKyK) peajibHOCTb, ^eHCTBHTejibHOCTb 6pa- 
Ka, aoroBopa, ropna,HaecKOH HopMbi — Gültigteit. üo3HTHBHoe npa- 
BO TaiOKe fleHCTBHTeJIbHO B TOM CMbICJie, KOTOpblii KpOeTCH B STOM 
HeMeHKOM KjpHflHHeCKOM nOHHTHH. B KjpHflHHeCKOM MHpe HCnOJlb- 
3yeTCH nOHHTHe «fleHCTBHTeJIbHOCTb HOpMbI» B pa3HbIX CMbICJiaX 


1 Cm CneicmopcKuú E. K Bonpocy o peajibHOCTH npaBa. C. 180—189. 
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(cm. rji. 3 — noHHMaHHe ero T. Kejib3eHOM, O. ri(|)epcMaHHOM). 
florMaTHKa npaBa noHHMaeT noa aeMCTBUTcabHOCTbK) tojilko to, mto 
HopMa ycTaHOBjieHa n eü npnaaHa lopnaHnecKan cnjia KOMneTeHT- 
HbiM opraHOM nyõ.iMHHOH BjiacTH. ZlorMaTHio npaBa ocjIO>khmct, 3a- 
nyTbiBaeT BbWBjieHne OHTOJiornnecKon KapTHHbi npaBa — sto moxho 
noKa3aTb Ha npnMepe t3khx 6a30Bbix jum FOKH iiohmthm, kbk «aeíí- 
CTBHTeJIbHOCTb HOpMbI» H «fOpMaMMeCKÍlH HCTHH3». 

fOpnanMCCKHc npe3yMnnnn b K)K,T oõbimho np hmchhk>tch b Kop- 
pejinnnn c MaTeMainnecKHM 33 kohom bcpohthocth. HoBTopHeMOCTb 
COÕbITHH, (J)aKTOB B peaJIbHOÍÍ npaBOBOH XH3HH HBHHeTCH TOH OCHO- 
boh, KOTopan no3BOJineT KOHCTpynpoBaTb ropnannecKyio npe3yMn- 
nmo. B K>pnan>iecKOM Mnpe, kbk b MaTC\iaTHi<e, cTaTHCTHKe (c ee 3a- 
kohom õojibuinx nnceji), cymecTByeT ocoõan pa3HOBHaHOCTb cyryõo 
lopnflnnecKHX hcthh, ocHOBaHHbix Ha npHMeHeHHH TeopHH BepoaT- 
hocth, — h 3to K)pnan>iecKHC npesyMniimi. 

JXl\ r A fOKH OMCHb Ba>KHb[ K)pH.aM'ieCKHC (jjHKIIHH, nOSTOMy He CTO- 
HT OTHOCHTbCH K HHM HeraTHBHO, IIOHaraH, MTO 3TO HH3K3H K)pHaHMC- 
CKan aorMaTHKa. Ohkhhh — sto cnocoõ lopHaHnecKoro 6 mthh. He 
3pa lopncTbi T3K õeperyr, HecMOTpa Ha capKa3M noaiiToaoroB, coüho- 
aoroB h HeKOTopbix lopHCTOB-yneHbix, (JmKnnio Boan rocyaapcTBa 
(3aKOHa). HMeHHO OHa no3BoaneT pa3raaaTb caoxHeHLiiHH ohtohoth- 
necKHH peõyc: mto Taxoe TonKOBaHoe 3aKOHa (KOHCTHTynHn), moxho 
hh npH3HaTb OHToaoranecKH caMOCTOHTea bhom eaHHimcM OHToaormi 
npaBa tckct 3aKOHa hhh xe npaBOBbie HopMbi co3aaioTCH ToabKO no- 
cae hx npHMeHeHHH (n KOHKpeTH3au;HH) cyaaMM? 

Ohkphh bohh 3aKOHa npeanoaaraeT, hto ecTb aBe caMOCTOHTeab- 
Hbie OHToaoruMecKHC cTpyKTypbi: 1) tckct 3aKOHa, coaepxaiHHÊí, KaK 
npaBHao, ooiinie HopMbi; 2) HaMepeHHH coaaaTeaH TeKCTa. Hohhthc 
«bohh» noHBHnocb b lopHaHnecKOM KOHnenTe yxe B XlpeBHe PHMe. 
Haen o npnopHTeTe HaMepeHHÍí BCTynHBniHX b aoroBop cyõbeKTOB 
npaBa Haa ero TeKCTOM — Toxe iipoayKT phmckoto K)pnanMecKoro re- 
HHH 1 . 

Te, kto OTpnuaeT lopHannecKoe noHHTne «bohh rocyaapcTBa», He 
BHaHT peaabHOCTH h oõuihx npHHpHnoB npaBa, KOHCTmynHOHHbix 
npHHHHnoB, KOTopbie, Ha moh B3rana, peaabHbi yxe noTOMy, hto aa- 
K)T XH3Hb npaBy H3 npHHüunoB. 

OnKUHOHHOCTb K9KH 3aTpyaHHeT m3\ 't c hh e OHToaorHMecKoro 6bi- 
thh npaBa, oho ycKoab3aeT, npnneTCH 3a BHaHMOCTHMH, 3a abyanMMCM 
noHHTHÍi, 3a npe3yMnn;HflMH, KOTopbie npcacTHBHH k)t coõoh lopnaH- 
necKH BocnpHHHMaeMyK) peaabHyio npaBOByio aeiícTBHTeabHOCTb. Bot 


1 Cm.: 0paHHO3a ff. MHCTmyiiHOHHbm Kypc pHMCKoro npaBa. M., 2004. C. 59. 
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IIOMCNIV, nOBTOpiOCb, MO/KHO YTÜCp>K.aaTb, '[TO peaJIbHOCTb C03flaHH0r0 
lOpHCTaMH K)piiai1'ICCKOrO MHpa MOJKCT ÕbITb HHTepeCHa H OÕmeií (|)H- 
JIOCO(|)HH, H <|)HJIOCOC|)HH 5I3bIKa, H 3KOHOMHCTaM, H3yHaiOIIIHM 3KOHO- 
MHHeCKHÍÍ KOHUenT fleííCTBHTeJIbHOCTH. 

PeaJIbHOCTb ÕbITHH — 3TO He TOJIbKO peaJIbHOCTb (|)M3[T'ieCKHX 06b- 
eKTOB, H3yqaeMaíi ecTecTBeHHbiMH HayKaMH, He TOJibKO ocoõan ncn- 
XHHecKaa peaJIbHOCTb ayxoBHOü jktohh, sto lopHflHiecKaii peajib- 
HOCTb, CyiIIHOCTbK) KOTOpOH HB.THCTCM FOK/],. 

,H,aHHOe \T[TCp>KJICHIIC 1T03B0JIHCT npOJIOJDKHTb MbICJIb KaHTa, KOTO- 
pbitt nHcaji o MeTa^HaHHecKoft, HoyMeHajibHoii npHpoae Bcero iopH- 
flHHecKH peajibHoro, He OTpHuaii npn 3 tom, hto y npaBOBoro MHpa 
ecTb h BHeniHHÍí xapaKTep. 

E. CneKTopcKHÍi CHHTaji, hto y lopH/iHHecKoro MHpa ecTb CBoeoõ- 
pa3Haa 3MnHpHHecKan nacTb 1 . K Heü othochtcíi BH^HMbie coõbiTHii: 
H3aiaHHe 3aKOHOB, npHHHTHe pemeHHH cyaaMH. Ohh MoryT 6biTb co- 
BepmeHHO He3aBHCHMbIMH OT BOJIH JHOfleií. ripHMepOM 3TOTO MOXCT 
cjiyacHTb HaMbiB peKoü 3 cmjih h vbc.ihbchhc TeM caMbiM npejTMCTa BJia- 
aeHHH (ao B03HHKH0BeHH5i Ha yBejiHHHBiHHHCH yracTOK 3eMJiH npaBa 
COÕCTBeHHOCTH B CHJiy npiTOÕpCTaTejlbHOM aaBHOCTH). 3 to, KaK nncaji 
E. CneKTopcKHÍi, (]3H3HHeCKHe HBJieHHH C lOpHaHHeCKHM 3(f)(])eKTOM 2 . 

Tyr yMecTHO BHOBb BcpHVTbca k noHHTHfo ,ae üctbktc.tbhocth, Bbi- 
paxaeMOH hcmcltkhm KipHHHiec kit m itohhtitcm Gültigkeit, nocKOJibKy 
nOHHTHe pyCCKOTO KipHaHHeCKOrO HJblKa «aeÜCTBHTeJIbHOCTb» CJIHIII- 
KOM 06IHO, OHO He «BHaHT» pajHMIIbl MC/KJiy HeMCTBHTCJIbHOCTbK) OÕb- 
eKTOB (J)H3HHeCKOH peajIbHOCTH H TOpHaHHeCKOH peaJIbHOCTH. EleMeH- 
khh 4)hjioco(J)ckhh TepMHH WirkHchkeit npeanojiaraeT KaK pa3-T3KH 
peaJIbHOCTb (JlHSHHeCKH OCH3aeMbIX, BH/IHMbIX, T. e. HyBCTBeHHO BOC- 
npHHHMaeMbix oõbeKTOB. E. CneKTopcKHÍi c<|)opMyjiHpoBaji npeKpac- 
Hbiíi BbiBoa: peaJIbHOCTb Bcero aeiícTBHTejibHO cymecTByioiuero lopn- 
aHHecKH o6.Ta.aaeT bccmh jioctou hctbbm h 3mhhphhhocth, xoth 3to h 
H e coBceM Ta 3MnnpHHHOCTb, KOTopau KOHCTHTynpyeT <|)H3HHecKHe 
HBJieHHH h oõbeKTbi HJiH ncHXHHecKHe cocTOHHHH 3 . Bot noneMy He- 
MeuKHH 5i3biK c noMoinbio ero TepMHHOB Wirkliclikeit h Gültigkeit no- 
3BoaneT jiyqme noHHTb cyrb lOKXE SMnnpHHHOCTb b hcm — sto smüh- 
pHHHOCTb ropnaHHeCKH, ã He (JiaKTHHeCKH HeHCTBHTeJIbHOTO. 3MnH- 
pHHHOCTb KipHaHHeCKHX OHTOJIOTHHeCKHX OÕbCKTOB yCTaHaB.a IT BaCTCÍI 
He MeToaoM HaõJiioaeHHíi, xapaicrepHbiM jura ecTecTBeHHbix HayK, a cy- 
ry6o KipHflHHeCKHM CnOCOÕOM, HBJHHOHIHMCH COCTaBHOH HaCTbK) 

1 Cm.: CneKmopcKuü E. K Bonpocy o peajIbHOCTH npaBa. C. 66. 

2 TaM ace. C. 65. 

3 TaM ace. 
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fOKZk 3 to He (|)H3M>iecKoe o6o3peHHe, He bhvtpchhhh ncHxojiorMHe- 
cxaa hHT pocne k i ui h. a onpe,ae.acH itc fleHCTBHTejibHOCTH, CBoero poga 
lOpH^HHeCKOH HCTHHHOCTH KipHJIHHeCXHX OÕbeXTOB. BHe BCHXHX CO- 
MHeHHÍÍ, 3TO OCOÕaH K>pHJIHHeCXafl HCTHHHOCTb, OTJIHHaiOmaHCH OT 
(J)HJIOCO(|)CKHX, M3TeVIaTH'IeCKHX, jIOntMCCKHX HCTHH. 

11 pai;oBan peajibHOCTb 'ipeaBbPiaiiHO cjioxho ycTpoeHa. B Heíí ecTb 
h npoHBJieHHíi BMnHpHHecKH OHeBH^Horo, 3to Taxxe ocoõaa peajib¬ 
HOCTb B CMbICJie K)pH.aM'ieCKOÜ aCMCTBHTeabHOCTH — JlOCTOBCpHOCTM. 
E. CneKTopcKHÍi 3aMeTHJi, hto b otjihhhc ot ecTecTBeHHbix Hayx, b 
KOTopbix npeoõJiaaaeT Hanano Wirklichkeit, a 3HaHMT, onHcaiejib- 
HOCTb, OnblTHblH 3MnHpH3M, B OTJIHHHe OT MaTeMaTHKH, B KOTOpOÍÍ 
npeoõJiaflaeT HHau xpaimocTb — yBJieneHHOCTb pauHOHajibHbiM a6cr- 
paKTHMM HanajioM, lopHcnpyaeHHHH xax oflHa H3 caMbix apeBHHX Ha- 
yx H3Õpajia pa3yMHoe cpeaHHHoe nojioxceHue, Haíwi «30JioTyio cepe- 
jjHHy» MOKay HanajiaMH 3MnnpH3Ma h paunoHajibHoc™. 

Bot noHeviy Haao Tax õepeacHO OTHoenTbcii k 6eciacHHO\ty ropuzpi- 
HecKOMy Hacjieamo, nepeaaHHOMy Hbme XHBymHM HamHMH npeaxa- 
MH — BeJIHKHMH pHMCKHMH, apaÕCKHMH, HeMeHKHMH, XHTaHCXHMH, 
HHJiyCCKHMH, (|)paHHy3CKMMM H pyCCKHMH lOpHCTaMH 1 . 

HcjibJH He coTJiacHTbca c E. CneKTopcKHM: ecjiH B,ay\taTbCH b Han- 
6ojiee ecTecTBeHHyio xjiaccH<|)HxaiiHK) ryMaHHTapHbix Hayx, to oxa- 
3bIBaeTCH, HTO HejIOBeK MOXeT ÕbITb OÕbeKTOM TpOHKOTO H3yHeHHH 2 . 
0H3HHecKoe (ecTecTBeHHO-HayHHoe) H3yneHHe bhjiht b HeM TOJibKO 
Tejio. TaxoB paxypc MejpmHHbi, xoTopoft He Hyxjibi oõbexTHBHbie 
ÕHOJIOTHHeCKHe 3aKOHOMepHOCTH. EIcHxojiorHHecKoe H3yHeHiie nejio- 
Bexa xoHpeHTpHpyeTca Ha ero jiymeBHbix coctoíihhhx h HBjieHHHX. 
flyma nenoBexa, ero ncHxnxa H3yHaK>TCH xax HHanBM.ayaabHoü, Tax h 
coHHajibHOH ncHxojioraeH, xoTopbie bbih B.a hk>t ncHxojiorHHecxHe 3a- 
XOHOMepHOCTH. 

MopajibHoe h lopimHHecxoe H3yneHHe nejioBexa oÕHapyxHBaeT 
OÕbeXTHBHbie MOpaJIbHO-IOpHJIHHeCXHe 3aXOHOMepHOCTII. lOKXl — 
3to pe3yjibTaT aaHHbix 3axoHOMepHOCTefí, xoth He hcxjhohcho, hto 
pe3ynbTaT He TOJibxo pauHOHaabHoro Hanajia, ho h mht\tiiímm. 

3™xa h npaBO paccMaTpHBaioT nejioBexa He xax ÕHOJiorHHecxoe 
cymecTBO, a xax jihho, jihhhoctb, cyõbexT npaBa, HajiejieHHbiH lopn- 
,an'iec[<oiá h MopajibHoíí BOJieíí, a 3H3hht, He aõcojnoTHO CBOõoaHbiií b 
CBOHX BOJieBbIX lipOHB.aeHMHX, BblHVJKaCHHblÜ IIOHHHHMTbCH ÍOpHJIHHC- 
cxhm h 3THHecxnM 3axoHaM. B iOKXl Taxoit nejioBex npeBpamaeTCíi b 
cyõbexT npaBa, HajiejieHHbm npaBoenocoÕHOCTbio. H3o6peTaeTCH 


1 3tot nepeaeHb, ecTecTBeHHO, He HBjraeTca 3aKpbiTbiM. 

2 Cm.: CneKmopcKuú E. K Bonpocy o peajibHOCTH npaBa. C. 67. 




DiaBa 4. OurojiorMHecKHe ochobh ropimnHecKoro KOHLterrra neíicTBHTejibHOCTH 299 


cneunajibHHH npaBOBOíí MexarooM bxo>k^chhh jimia b iopM,ait'iecKiiii 
Mnp: pjifí 3Toro npn,ay\iaHbi hohhtmh «K)pn,iHHeci<iní 4>aKT» (ocHOBa- 
HHe B03HHKH0BCHHH npaBOOTHOHieHHÍÍ), «KjpHZIHHeCKOe OTHomeHiie» 
(npaBOOTHomeHHe), «lopHaHHecKaa OTBeTCTBeHHOCTb», «iopH,HHHe- 
CKa h BHHa». B aTHHecKOM KOHiienTe nejioBeK — sto CBOõoflHaa jihh- 
HOCTb 1 , rioa'iMHHK)maacH sthmcckhm HopMaM. 

Kaac^oMy H3 Tpex bmxiob HsyicHMH nenoBexa ryMaHHTapHbiMH Hay- 
KaMH COOTBeTCTByeT 0,1 Ha H3 CTOpOH Me.lOBClCCKOM >KH3HII. nOCKOJIb- 
Ky jikwh aoiByr 4)H3HHecKoíí, ayxoBHOH, MopajibHoíí, lopHHHiecKOH 
XH3HbK>. EcTeCTBeHHO, HTO 6e3 (|)H3HHeCKOH XH3HH HeB03M0JKHa 
XH3Hb k) pM,1 li r icc k a. He 6yac m ociaHaB.i h naTBCM h Ha bo3moxhocth 
CymeCTBOBaHHH KipHJIHHeCKOH XH3HH y flymeBHOÕOJlbHblX J1HU, XOTH 
3to oneHb HHTepecHbiH acneKT KDK^, 3acjiyxHBaioiiiHH õojiee no^- 
pOÕHOrO paCCMOTpeHHH. 

He OTBjieicaflCb Ha i iacTHOCTH, Bc.iea 3a E. CneicropcKHM oõpantM 
BHHMaHHe Ha TO ofllliee, HTO eCTb MOKay Kipif.llHieCKHM H MOpaJIbHbIM 
MHpOM! 3TO (f)CHOMCH nOCTOHHHO npHCyTCTBytOIIICÜ OIieHKH 'le.lOBCKa 
no KpHTepHHM, yCTaHOBJieHHbIM JIHÕO K)pHflHHeCKHMH, JIHÕO 3THie- 
ckhmh HopMaMH, 3to CBoeo6pa3Hoe noflHHHeHHe nejioBeKa chmbojih- 
necKHM CTpyKTypaM. HanoMHHM naeio XI. KoMMOHca o tom, hto h 
lOpHflHHeCKHe, H MOpaJIbHbie HOpMbI, H CJIOBa, H peHbl — 3TO BCe 
cpegcTBa qejioBenecKOH KOMMyHHKauHH. OpeHKa npHcyTCTByeT bo 
Bcex pa3HOBHflHOCTHX 'le.ioBciecKoü KOMMyHHKauHH, 3to CBoeo6pa3- 
Haa TKaHb, MaTepHH copHajibHOH xh3hh. OpeHKa nejioBeKa nejioBe- 
kom HMeeT MecTO, Koma oh BbiÕHpaeT ce6e cnyTHHKa xh3hh, nocTy- 
naeT Ha paõoTy, b npouecce KapbepHoro pocTa. CyõbeKT npaBa Toxe 
nocTOHHHO oueHHBaeT — npn 3aKJHOHeHHH aoroBopoB, npn npHBJie- 
HeHHH K lOpHTHHeCKOH OTBeTCTBeHHOCTH H T. 

HajiHHne opeHKH KaK (JieHOMeHa, oõmero p,jm ropHflHHecKoro, 
3KOHOMHHeCKOTO, STHHeCKOTO H peJIHTH03H0T0 KOHpenTOB, — 3TO 
npOHBJieHHe OÕbeKTHBHOH 3aKOHOMepHOCTH, yHHTblBaeMOií B lOKXJ. 
nocKOJibKy lopHflHHecKHÍi nopimoK He cymecTByeT aBTOHOMHO, no- 
CKOJIbKy oh BCTpoeH b ,ipyTHe nopnziKM H ,ip\THe nOpHflKH BCTpOeHbl B 
Hero, b pa3Hbix CHCTeMax le.ioBciecKoro oõluchmh noHBJiHCTCH hcito 
oõmee. Ha 3tot bbibo,i HaTajiKHBaeT cpaBHeHHe TaKHX chctcm mokhc- 
jioBenecKoro oõmeHHH, KaK CHCTeMa cjiob (íi3biK), nnceji (MaTeMaTH- 
Ka), peH (3KOHOMHKa), lopHflHHecKHX HopM (lopHcnpyzieHiiHH). KaK 
yxe 6biJio 3aMeneHO, cjioBa, HHCjia, ueHbi, HopMbi — 3to 3H3kh, chm- 
BOJibi, Heoõxo^HMbie pjm Toro, HTOõbi HanajiH aeiícTBOBaTb npaBHJia — 

1 He 6yn,eM 3aTparaBaTb TeojiorHiecKHÜ KOHqenT, nocKOJibKy He ofijiaaaeM Heoõ- 
XOflHMblMH n03HaHHHMH O HeM. 
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JIHHrBHCTHHeCKHe, VIaTCMclTH'ICCKHe, 3KOHOMHMCCKMC, fOpMJlHHCCKIIC, 
STMuecKHe, pejiHrao3Hbie. IlpMMeHeHHe npaBHJi — sto Bceraa oueHKa 
KaK ocoõaa no3HaBaTejibHaa aeHTejibHOCTb. OueHOHHoe no3HaHHe b 
mHpOKOM, a He TOJIbKO K)pH,TH'ieCKOM CMbICJie — 3TO aei-ITeJlbHOCTb no 
npuMeHeHHio npaBHJi, peryjiHpyioinHX OTHomeHHH Mexay JiiogbMH, 
B03HHKaiomHe no noBOfly Bemen, noHHMaeMbix b caMOM mnpoKOM 
CMbicjie. 

Tyr BbincHfleTca, hto ecTb HeKníí «oõmnn KopeHb», KOTopbiíí mo- 
xeT 6biTb H3BJieneH H3 Bcex sthx MaTeMaTnnecKnx, SKOHOMnnecKnx, 
jiHHrBHCTnnecKHX, 3TnnecKHX, lopHflnnecKHX npaBHji. HaHHbie cHcre- 
Mbi KOMMyHHKapnH BCTpenaioTCH c npoõjieMoít HeonpeaejieHHOCTH, 
HeacHOCTH. Phck HenoHHMaHiia B03HHKaeT, Kor.ua cjioBa, nncjia, n;e- 
Hbl, HOpMbI HaflO OneHHTb, BblHBHTb HX peajIbHyiO peHHOCTb, fleíiCTBH- 
TejIbHOCTb, flOCTOBepHOCTb, nOflJIHHHblH CMbICJI. Be3yCJIOBHO, 3TO 06- 
mee aBJieHne aaeT ocHOBaHne fljia BbmBHxeHHH rnnoTe3bi o noHBJie- 
hhh HeKoeíí hoboh yHHBepcajiHH. HeonpeaejieHHOCTb b npaBe, b 
3THKe, b neHax Bceraa CBH3aHa c B03HnKH0BeHneM ocoõbix phckob — 
pncKOB HenoHHMaHHH, KOTopbie B03HHKai0T, Koraa cjioBa, nncjia, ne- 
Hbl Ha^O OliCHHTb, BbWBHTb peaJIbHyK) IiCHHOCTb, nOJUTHHHblíí CMbICJI. 

CTaHJiapTbl OliCHKH HMMaHeHTHO npHCyTCTByiOT B CTpyKType Bcex 
nejioBenecKnx OTHomeHHH. BnojiornnecKne 3aKOHOMepHOCTH npo- 
aojixeHHa po.aa ocHOBaHbi Ha B3anMHon oneHKe hoctohhctb MyxuH- 
Hbl H JKCHIHMHbl. 3THBeCKHC CTHOHieHHH, B03HHKai0IIIHe B pe3yjIbTaTe 
jhoõbh, Toxe ocHOBaHbi Ha oueHKe. HeT Hyxabí HanoMHHaTb o pojin 
OHeHKH B B03Me3JIHbIX SKOHOMHHeCKHX HMymeCTBeHHbIX OTHOUie- 
HHHX. 

A Bejib CTaHaapT opeHKH 6bui ci|)opMyjiHpoBaH eme phmckhmh 
lOpHCTaMH. iOKJl yHHTbIBaeT STH OÕBeKTHBHbie 3aKOHOMepHOCTH ue- 
jioBenecKHX OTHomeHHH juih opeHKH ueíícTBHH (ho He HaMepeHHÍi ) b 
onpeaejieHHOH ci|)epe oõmecTBeHHbix OTHomeHHH, HMeioniHX ocoõo 
BaxHoe 3HaneHiie. flpyrHe, lopHUHuecKH 6e3pa3JiHHHbie, OTHomeHna 
nojiBepraioTca MopajibHoü oueHKe. Ilpn MopajibHoíí oueHKe nejioBeK 
paccMaipHBaeTca KaK MopajibHoe jihho, JiHUHOCTb, HaaeaeHHaM BOJieíí 
H CBOõojiHO pemaiomaa, nounHHHTbCH hjih He nojuiHHHTbCH STHue- 
ckhm HopMaM. B pejmrH03Hbix OTHOHieHHax uejioBeK nojiBepraeTca 
oueHKe C TOHKH jpCHHM rpeXOBHOCTH. AnOCTOJI riaBeJI rOBOpHJI O TOM, 
uto rpex He õbnsaeT 6e3 3aKOHa. 

MT3K, peaJIbHO CymeCTByiOT Tpil MHpa — (|)H3HHeCKHH, ayxoBHbiM, 
MOpaJIbHblíí (lOpHaHHeCKHH), TpH aHKJiaBa B paMKaX OflHOH BCCOÕIHCM 
peajibHOCTH. B npeaejiax ncHXHuecKoro oõhjghhh oÕHapyxHBaeTca 
OHTOJIOTHH H3bIKa, HCKyCCTBa. B Ctjiepe lOpHJIHHeCKOrO OÕmeHHH, B 
lopujiHHecKOH aeíicTBHTeabHOCTH noa BjIH KiTca TaKHe npaBOBbie cyõb- 
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eKTbi, K3K KjpH^HHecKHe anua. OflHHM H3 hhx flBJiHeTCH rocyaapcT- 
Bo — cyõbeKT cyryõo lopHaHHecKHÍí, HCKyccTBeHHbiíi, HecMOTpa Ha 
peajibHOCTb apMHH, nojiHUHH, TiopeM h t. a- Kohchho xe rocyaapcT- 
Bo — 3 to HMeHHO lopHaHaecKoe oõmexHTHe jnoaeíí, a He ncHXHHe- 
CKHe B3aHMOOTHOmeHHfl HH/IHBHflOB, CaOXHaH K)pH,ZIHHeCKafl KOHCT- 
pyiaiHH, cocTaiiHaH 'iacTb FOKH 1 . 

KaK yxe OTMeaaaocb, b lopHaHaecKOM MHpe aeíícTByioT cboh o6b- 
eKTHBHbie 3aKOHOMepHOCTH, H3ynaTb KOTopbie npH3BaHbi h TeopHa 
npaBa, h 4>hjiococ[)H5i npaBa. HayaHOCTb KjpHcnpyaeHpHH — b ee cno- 
coõhocth BbWBJiHTb 3 th 3aKOHOMepHOCTH pa3BHTHH npaBOBoro pery- 
jinpoBaHHH. 3 to HanpaBJieHHe nocTOHHHO npHcyrcTByeT b IO KJ], noa 
oõihhm Ha3BaHHeM «ecTecTBeHHoe npaBO». 

4. ri03HaHHbie OÕBeKTHBHbie 33KOHOMepHOCTH npaBOBOÍÍ peaJIbHO- 
CTH npeaCTaBJIHIOT C060ÍÍ pa3HOBHaHOCTb HayHHOÍÍ HCTHHbl, KOTOpyiO 
Haao OTaHHaTb OT KipHaHHeCKOH HCTHHbl, HBaíHOmeHCfl aaeMeHTOM 

IOKJI 2 . 

Pa3HOBHflHOCTbK) K>pHaHHeCKOH HCTHHbl HBafleTCH T3K Ha3bIBae- 
ViaH OÕbeKTHIiHaH HCTHHa, KOTOpaH OÕblHHO CT3HOBHTCH HC.TbK) aOK3- 
3biBaHHH b yroaoBHOM npouecce. Koraa cya ycTaHaBJiHBaeT (jiaKTHHe- 
CKHe OÕCTOÍ-ITC.TbCTBa Rejlã, pcib H.ieT 06 OÕHapyXeHHH HCTHHbl Cy.TONI 
b pe3yabTaTe cyaeÕHoro HccaeaoBaHHíi aaHHbix oõcTOírreabCTB. 
M. C. Ctpotobhh nncaji, hto sto 3H3HHT ycTaHOBHTb coõbiTHe npe- 
CTynaeHHH b aeíícTBHTeAbHOCTH, t. e. HMeHHO TaK, KaK oho 6biao co- 
BepmeHO, h ocyaHTb, noaBeprHyTb HaK33aHHio anuo, KOTopoe b aeíí- 
CTBHTeabHOCTH coBepmHao npecTynaeHHe 3 . KaK lopHaHaecKoe noHH- 
THe oõbeKTHBHaH HCTHHa He HMeeT npaKTHHecKH HHHero o6m,ero c 
HCTHHOH B (|)l[aOC()(()HH, B KOTOpOH 3Ta KaTCrOpHH o6o3HaHaeT HeKHH 
HaeaJI 3H3HHM, ã T3KXC CnOCOÕbl eTO aOCTHXeHHH. 

McTHHa — 3TO OTHOIUCHHH MOKaV nOaVMCHHblM '[CaOBCKOM 3H3HH- 
eM h BHemHeíí aaa Hero peajibHOCTbio xh3hh. Hcthhhoctb b (Jjhjioco- 
(J)hh aoaxHa yaocTOBepHTbca c noMOHibK) 3MnnpHHecKOH npoBepKH 
(BepH(J)HKau;HH), t. e. nyreM conocTaBaeHHH 3H3 hhh c BHemHen pe- 
aabHOCTbK), MTO ()3Ha'iaeT h aa m’ i h e KpirrcpHCB hcthhh, HMeionjHX oh- 

1 E. CneKTopcKHÍí 3aMeTHJi: Terejib canTan, hto rocyaapcTBO — sto fleiícTBHTejih- 
HOCTb — aaace He Gültikeit, a Wirklichkeit HpaBCTBeHHoií naen (cm.: CneKmopcKuü E. 
K Bonpocy o peajibHOCTH npaBa. C. 68). 

2 El03T0My HHK3K HejIb3H COrjiaCHTbCB C A. B. CtOBÕOH, KOTOpblíí BbICKa3ajI MHe- 
HHe, hto «KJiaccHHecKaa KOHueniiHa oõbeKTHBHoií hcthhh He npnroflHa fljia npaBOBe- 
aeHHM» (cm.: Cmoeõa A. B. McTHHa KaK OHTOJiorHnecKHÍí (JíyHaaMeHT HayaHoíi ropnc- 
npyneHUHH // Oijioccxjna npaBa i 3anajibHa Teopia npaBa. npHJioaceHHe k acypHaay 
«ITpaBO YKpaiHH». 2012. N» 1. C. 101 — 107). 

3 Cm.: Cmpoeoem M. C. YneHHe o MaTepHajibHoií HCTHHe b yroaoBHOM npopecce. 

1947. C. 7. 
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T().K)rn'iecKi'i ii xapaKTep. Ecjih b (JjhjiocoiJjhh MBÕpaH ihhpokhíí no.a- 
XOfl K HCTHHe, TO B K>pH,HHHeCKOM KOHHenTe HCnOJIb3yeTCH OHeHb y3- 
Koe noHHMaHHe (|)opMajibHOH hcthhh. M. Xaít^errep npHaaBaji 
nOHHTHIO HCTHHbl BCCOÕbe MjTKMUltií XapaKTep, 3TOMy nOHHTIIK) y Hero 
npHnncbiBaeTCH npeaHKaT «H3HanajibHOCTH», t. e. noaJiHHHOCTH 1 . 
B npaBe oõbCKTinsHaH HCTHHa — sto TOJibKO pejib aoKaabiBaHHH. üpe- 
aejibHaa fopmniBaHMH stoto nomiTHH npoH3omjia, Koraa b yrojioBHO- 
npoueccyajibHOM 3aKOHoaaTejibCTBe Pocchh OTKa3ajiHCb ot ynoipeõ- 
JieHHH IIOHHTHH «OÕbCKTHBHaH HCTHHa». B yCJIOBHHX COCTHBaTejl bHOÍ3 
MOflejIH CyflOnpOH3BOflCTBa 3TOT BHa HCTHHbl (oÕbeKTHBHaa HCTHHa) 
Booõme CTaHOBHTCH HeHyxcHbiM, T3K K3K npeoõjiaaaiomeH B HeM HB- 
J1HCTCH KipibTWICCKaH HCTHHa 2 . 

ílOKTpHHa <J)OpMajIbHO-IOpHaHHeCKOH HCTHHbl C(J)OpMyjIHpOBaHa B 
aHTJio-aMepHKaHCKOM npouecce, raroTeiomeM k tbk Ha3biBaeMOH 
HHCTOH COCTHiaTCJIbHOCTII B npOIieCCC ZIOKaiblBaHHM. OHa 33101K) l iaeT- 
CH B TOM, HTO Cyfl, OHeHHBaH n03HH,HH npOTHBOnOJIOXCHblX CTOpOH, 
BbiõnpaeT Hanõojiee apryMeHTHpoBaHHyio H3 hhx h Ha ee ochobc bh- 
hocht no aeay HToroBoe pemeHHe, bo3bo,h51 tcm caMbiM ee b paHT hc- 
THHbi. Cyny npn stom otbo^htch pojib naccHBHoro HaõJnoaaTejia, tbk 
K 3K JHOÕaH ero aKTHBHOCTb B CaMOCTOHTeJIbHOM COÕHpaHHH flOKa3a- 
TejIbCTB paccMaTpHB3CTCH K3K npH3HaK npHCTpaCTHOCTH H OÕbCKTHB- 
HOCTH, KOTOpbie, B CBOK) OMCpCab, HBJI5HOTCÍI 6a30BbIMH jl-BM K)pHaH'ie- 
CKoro KOHuenTyaaHJVia kohctpvkhhí-imh. 

KDpHflHHecKaa hcthhb HBjnieTCfl BepoíiTHoit, npe3K>MHpyeMOH. 
B HacTOHHjee Bpc\iH b Hayne yrojioBHoro npouecca bo3hhkji3 /uickvc- 
chh. Ee TeMa: ecTb jih HeoõxoaiiMOCTb b BoccTaHOBJieHHH b Ytojiob- 
HO-npopeccyajibHOM KoaeKce PO HCKjnoneHHoro H3 Hero noHHTHH 
OÕbeKTHBHOH HCTHHbl, KOTOpOe HCn0JIb30BajI0Cb B COBeTCKHX yTOJIOB- 
HO-npopeccyajibHbix KO_acKcax. Ctopohhhkh hckjhohchhh stoto no- 
HHTHH H3 yrojioBHO-npoiieccyajibHoro jaKOHoaaTe.abCTBa He6e30CH0- 
BaTeJIbHO CHHTaiOT, HTO HeOÕXOflHMO OTJIHHaTb HayHHOe n03HaHHe 
MHpa, b paMKax KOToporo ocymecTBjnnoTCH nonbiTKH oÕHapyxceHHH 
OÕbeKTHBHOH HCTHHbl. B COCTH33TC.3b H O lí >KC MOflejIH CyflOnpOH3BO/],- 
CTB3 CT3BHTCÍI Hejlb ^OCTHXCeHHH COBCeM HHOH <|)OpMaJIbHOH, pC^VHH- 
pOBaHHOH lOpHflHHeCKOH HCTHHbl, THTOTeiOHieH K KOHHCnHHH «HHC- 
toh cocT33aTejibHOCTH». Cyn noTOMy BbinojiHHeT pojib naccHBHoro 
HaõJiioflaTejiH, He BMemHBaeTca b npopecc aoKa3biBaHHH, hto a jih 
HDKX l MeraHeabio HBjnieTCfl oõecneneHHe oõbeKTHBHOCTH, 6ecnpn- 

1 Cm.: HoBaa (JjHJiocotJjcKaa SHUHKJioneaHH. T. 2. C. 169. 

2 Cm.: CMupHoe T. K. BoccTaHOBJieHHe b YF1K PO oõteicraBHOH hcthhbi Kax iienu 
aoKa3biBaHHH // YrojioBHbiH npouecc. 2012. N° 4. C. 10, 11. 
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CTpacTHOCTH, HenpeaB3HTOCTH. T. K. Cmhphob 3aMeqaeT, hto npn 
3 tom cooõpaxeHHH penyTapHOHHbie, t. e. õecnoKOHCTBO 3a penyra- 
Hhio cy.ua, npeBajiHpyioT Ha,a kothhthbhmmh 1 . 

Moaejib yrojioBHoro npopecca, ocHOBaHHaa Ha KOHpenpHH «hhc- 
TOH COCTH jaTC.TbHOCTH», 3H>KaCTCH Ha T3KOM KpHTepHH OHeHKH ZIOKa- 
3aTejIbCTB, K3K «OTCyTCTBHe pa3yMHOro COMHCHHM», KOTOpOe onpeac- 
jnieTCfl KaK coMHeHHe, ocTaiomeecH y pa3yMHoro HeaoBexa nocjie 
TmaTejibHoro paccMOTpcHiiH Bcex aoKaaaTC.TbCTB b cyaeÕHOM npouec- 
ce. ripHHHHn pa3yMHoro comhchhh aeaaeT HeHyacHbiM TpeõoBaHHe 06 
yCTaHOBJieHHH B 3aKOHe OÕbeKTHBHOH HCTHHbl, jaMCHHH ee K)pHIIM l ie- 
CKOH HCTHHOH, T. e. KpHTepHeM pa3yMHOÍÍ flOCTaTOHHOCTH COÕpaHHbIX 
aoKa3aTejibCTB. Taxoft npouecc aoxa3biBaHHH aaeT ropHaHHecxyx) 
OHeHKy, B03M0XH0, H He COOTBeTCTByiOLUyK) fleííCTBHTeJIbHOCTH, 
T. e. .10>KHVK), HO npH 3TOM OCHOBaHHyK) Ha npe3yMnHHH HCTHHHOCTH. 
ripeanojiaraeTCíi (onflTb ropHaHHecxaa npe3yMnHHíi!), hto nojiyneH- 
Hbie b cyae CBeaeHHH HMeioT BbicoKyio CTeneHb aocTOBepHoc™, aeíí- 
CTBHTeJIbHOCTH, HCK.TK)'iaK)IIiyK) pa3yMHbie COMHCHHH. 

B OTJiHHHe OT aHrjio-aMepHKaHCKoií poMaHO-repMaHcxaa Moaejib 
yrojioBHoro npouecca ocHOBbiBaeica Ha npHopHTeie oõbexTHBHoro, 
HdHHHoro 3HaHHH. flosTOMy b § 244 yiTK OPr b KanecTBe pejin ao- 
Ka3biBaHHH Ha3biBaeTca oõbeKTHBHaa HCTHHa. W JiHiHb b caynae 
HeB03M0XH0CTH ee aocmxeHHH, xax pa3bHCHHa BepxoBHbm Cya 
OPr, cyaba aoaaceH aoisoabCTBOBaTBCM Taxoíí CTeneHbio BepoaTHOCTH, 
KOTOpOH OH .lOCTMraCT npH B03M0XH0M, HCiepnblBaKtLUCM H aoõpoco- 
BeCTHOM IIC n03 B30B3HH H MMCKMUHXCH 30KaBaTe3bCTB 2 . 

MivieHHO npHMeHHTeabHO k lopHaHHecxoíí HCTHHe noaxoaHT Bbl- 
CKa3aHHaa K. A. CBacbíiHOM Mbicab o tom, hto HHoraa HMeeT MecTO 
iioaweHa nojHaHHH «npoueaypHOM TexHHxoíí ao3HaHHH» 3 . 

3aayMaeMCíi Haa BaacHbiM aaa noHHMaHHH oõmero 3aMbicaa lopn- 
annecxoro KOHuenTa BonpocoM: noaeMy ace npeanoHTeHHe OTaaeTca 
TaxoH peayuHpoBaHHOH K)pit,an'ieci<OM mcthhc? 

3aecb BHOBb noae3HO BepHyTbca k yace ynoMHHaBHieHca Haee 
3. OexHepa o aaHHOCTH h 3aaaHHOCTH. A. CroBÕa oõpaTHa Ha Hee 
BHHMaHHe h aoõaBHa, hto peajibHOCTb npaBa npeacTaBaaeT coõoíí 
KOMÕHHapHK) «aaHHOCTeft H 3aaaHHOCTeÍÍ» 4 . noa aaHHOCTHMH Oex- 
Hep noHHMaji to, hto co3aaHO neaoBexoM b oõaacTH npaBa — npaBO- 
Bbie Haen, 3aKOHbi, cyaeÕHbie pemeHHH, lopHaHnecKHe HHCTHTyTbi. 

1 Cm.: CMupHoe T. K. YKa3. coa. C. 11. 

2 TaMxe. C. 12. 

3 CeacbHH K. A. Yxa3. com. C. 126—127. 

4 Cmoeôa A. B. McTHHa KaK OHTOJiorHHecKHií (JiyHaaMeHT HayMHoii ropHcnpyaeH- 
uhh. C. 102. 
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riofl «3aflaHHOCTÍIMH» HM nOHHMajIHCb OÕmne 3aKOHOMepHOCTH B 
c(|)cpc npaBa, KOTopbie cymecTByioT He3aBHCHMO ot bojih jno^en, KaK 
OÕbeKTHBHO-CJIOXHBIHHeCfl <J)eHOMeHbI. 

3a^;aHHOCTb npHMeHHTejibHO k IO KJ],, Ha moh B3rjnm, 03HanaeT, 
HTO eCTb pnpHHHH, yCJIOBHH, HMnepaTHBOB, KOTopbie OÕbeKTHBHO 
TpeõyioT, HTo6bi IO KJ] npHOÕpeji mmchho tot o6pa3, KOTopbiíi ceitnac 
h pacno3HaeTcn. Penb njieT o Hexoeíi neTepMHHHpoBaHHOCTH 3toto 
o6pa3a npex^e Bcero SKOHOMnnecKHMH npnnnHaMH. 

KaK H3BecTHO, lopHflHnecKHH cnop oõJiaflaeT cboííctbom aKTyajib- 
HOCTH. Ero HeOÕXOflHMO pa3peiHHTb B pa3yMHbIH CpOK, H TOJIbKO B Ta- 
kom cjiynae cropoHbi õyayT BocnpHHHMaTb cy,a KaK cnpaBejuTHBbiü. 
YcKOpeHHe epOKOB paCCMOTpeHHÍI CnOpOB, HX OnTHMH3anHH — 3TO 
oõbeKTHBHaa HeoõxoflHMOCTb, onpeaejiHiomaH Hapimy c noTpeÕHO- 
CTbio b 6ecnpHCTpacTHOM cyae ocHOBHbie 3jieMeHTbi KipH^nnecRoro 
KOHUcnTa. Ha (JjaKTop BpeMeHH b (|)mjioco([)hh npaBa oõpamaeTca Ma- 
jio BHHMaHHa, Ho b CBeTe OHTOJiornH npaBa oh nojiynaeT flOJDKHyio 
3HaHHMOCTb. 

He cjiynaHHO bo Bcex CTpaHax jhojih npHuuiH npHMepHO k cxofl- 
HblM lOpHHHHeCKHM HZICH M, OTHOCHIUHMCH K KOHTypaM lOpH^HHeCKOrO 
MHpa. B HeM HO.a>KCH 6bITb OpraH, KOTOpblíí MO>KCT oflbCKTHBHO, 6eC- 
npHdpacTHO pa3peniHTb cnop, ynHTbiBan 3KOHOMnnecKHe (jaaKTopbi 1 . 
B npopecc pa3pemeHHH lopn^mnecxoro cnopa moxho BOBJienb 6ojib- 
myio jih6o MeHbmyio cyMMy nccjienyeMbix XH3HeHHbix oõctoh- 
TeJIbCTB, H B 33BHCHMOCTH OT 3TOTO BpCMH paCCMOTpeHHH TaKOTO CnO- 
pa 6y,acT jihõo y bcjt m >i n bíitbch, jihõo yMCHbiuaTbcn. 

EcTeCTBeHHO, HTO yBeJIHHeHHe epOKOB OÕOpaHHBaeTCH 3KOHOMH- 
neCKHMH H 3HCp>K Ka Ví M KaK PJW CriOpHIUHX CTOpOH, T3K H flJIH ny6.au> !- 
hoh BjiacTH. Bot noneMy nouBjmeTcn nororme (JjopMajibHoít ropnziH- 
necKOH HCTHHbi KaK uejiH npouecca, bot noneviy cyyibn moxct pyKO- 
BOflCTBOBaTbCH TOJIbKO (])OpMaJIbHbIMH HCTOHHHKaMH npaBa, BOT 
iioneMy cyjibM orpamineH b oneHKe HpaBCTBeHHbix KanecTB ne.aoBCKa 

1 rio cyTH, 06 3T0M xe nHcan T. KejiMeH, Korjia noKa3HBaji pojib npaBonopajiKa b 
oõecneneHHH kojijickthbhoh 6e3onacHoc™: «...ecjiH noHHMaTb KOJUieKTHBHyio 6e30- 
nacHOCTb b y3KOM CMbicne, to o ee HajiHHMH moxho roBopMTb jiHinb Toraa, Kor.ua moho- 
nojiHB npaBOBoro cooõmecTBa Ha npHHyxnemie aocTHraeT TaKoro MHHHMyMa uempa- 
jiH3aiiHH, npH KOTopoM caMonoMoiHb HCKJHOHaeTCB, no KpaHHeíi Mepe TeoperanecRM. 
A flJIH 3TOTO HyXHO, HTOÕbl (no KpaíÍHeH Mepe) Bonpoc O TOM, HMejIO JIH MeCTO B KOH- 
KpeTHOM cjiynae npaBOHapyuieHHe n kto 3a Hero OTBeTCTBeHeH, pemajica He Henocpeji- 
CTBeHHblMH ynaCTHHKaMH KOH(J)JIHKTa, HO CnenHajIbHbIM OpraHOM, JieHCTByiOmHM B 
COOTBeTCTBHH C npHHIIHnOM pa3flejieHHH Tpyna, He3aBHCHMbIM eyjIOM; HTOÕbl Bonpoc o 
tom, HBJiaeTCH JIH npHMeHeHHe chjih npaBOHapymeHHeM hjih xe sto aKT (ocoõeHHO 
caHKiiHH), KOTopwH MoxeT õbiTb npHnHcaH npaBOBOMy cooõmecTBy, pemajicH oÕBeK- 
thbho» (cm.: Kejib3eH f. HMCToe yneHMe o npaBe. C. 28). 
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(HpaBCTBeHHHÍí nejioBeK Toxe moxct õbiTb lopH.üHHecKH HenpaB). 
Bce 3 to pe^yKiiHOHHbie lopHflHnecKHe MexaHH3Mbi, npH3BaHHbie 
OÕeCnCIMTb CKOpOCTb H OÕbCKTMBHOCTb V pC rVJl M pO B3 H M H BOlHHK TTT eTO 
lopHflHHecKoro KOH(J)jiHKTa. B npoiieccyajibHOM npaBe yciaHOBJieHbi 
CTporae orpaHHMCHHM, nero cyabíi He .ao.axcH irjyiaTb. B MaTepnajib- 
hom npaBe Bcex CTpaH ecTb HopMbi o aaBHOCTM, KOTopbie nperiHTCTBy- 
k>t TOMy, HTOõbi Ha paccMOTpeHHe cyaa nociynHji cnop, bo3hhkihhh 
JIOCTaTOHHO aaiSHO. 

rioHHTHO, hto no HCTeneHHH BpeMeHH Hcne 3 aioT ,n;oKa 3 aTejibCTBa, 
II3 naMHTH BbIBeTpHBaiOTCH BOCriOMHHaHHH 06 OÕCTOHTeabCTBaX, H Bce 
3to 3aTpyaHHeT, a HHorzia ae.aaeT HeBOJMO>KHbi\i paccMOTpeHHe topn- 
flHnecKoro cnopa h noHCK corjiacroi. Hroõbi He aeBajibBHpoBaTb naeio 
lopHHHnecKoro yperyjiHpoBaHHH, b onpaae.acHHOÉi cieneHH laõoiHCb o 
pcnyTaiiHM 3Toro lopHflHnecKoro MexaHH3Ma, h cjioxhjich fOKJJ. IIpn 
fleTajibHOM H3yneHHH ero ochobhmx sjieMeHTOB h npaBOBbix kohct- 
pyKHHH, B03M0XH0, yflaJIOCb 6 bl yCT3HOBHTb 3KOHOMHieCKHe H HHbie 
oõbeKTHBHbie npHHHHbi reHe3Hca Kaxfloro 3jieMeHTa h KaxiioH koh- 
CTpyKUHH. 

MaxoBHK peayKHHH KaK nacTb MexaHH3Ma IO KJ], Haõpaji oõopoTbi 
h npoiiojixaeT BpamaTbca h Tenepb. Bce npopeccyajibHbie npaBHJia o 
aonycTHMOCTH, iioacyaHOCTH cnopoB, no cyrH, pa3pa6oiaHbi b pycjie 
OÔLIICH TCH/1CHIIHM — pC.iyKUMH H OnTHMH3aHHH paipeiUCHHH CnOpOB. 

Ohh npeacTaBJHHOT coõoíí, no cym, (JiHJibTpbi, nperorrcTByiomHe 
nocTynjieHHK) b cyabi BonpocoB, paccMOTpeHHe KOTopbix jihõo hcbo3- 
moxho, jihõo HaHeceT ymepõ penyrauHH cyga. lOpncTaM CTajra no- 
HHTHbi rpaHHpbi, onepneHHbie lopHflHnecKHM KOHuenTOM. üomhmo 
Bcero nponero oh noMoraeT OTflejiHTb npocipaHCTBO npaBa ot npo- 
CTpaHCTBa nOJIHTHKH, 3THKH, 3KOHOMHKH. 

5. He cjiynaiiHO b lopHflHnecKOM KOHuenTe noHBHJiocb noHimie 
nOJIHTHHeCKHX cnopoB, KOTopbie CHHTaiOTCH HeiOCTHHHaÕejIbHbIMH, 
t. e. MexaHH3Mbi, o6pa3yiomHe K)KJ], He cpaõaTbiBaioT, ecjiH ohh 6y- 
«yr paccMaTpHBaTbcn cyaaMM. BHe bchkhx coMHeHHÍt, npaBOBoe h no- 
jiHTHnecKoe npocTpaHCTBO hbjhhotch CMexHbiMH, TaK mto HHoraa no- 
jiHTHnecKHe KOHiJuiHKTbi BHeiiiHe BbirjumuT KaK cyryõo K)pn,an’iecKHc. 
Oto «COCeflCTBO» yHHTbIBaeTCfl B KOHCTHTyHHOHHO-npaBOBOM KOH- 
Heme KaK Hanõo.iee npnõ.aiixcHHOM k npoõ.aeMaM BJiacra. 

KoHCTHTyHHOHHO-npaBOBoe npocTpaHCTBO, co3aiaHHoe npexae 
Bcero HopMaMH no3HTHBHoro KOHCTHTyuHOHHoro npaBa o npHHHHnax 
H OCHOBHbIX npaBaX TpaHHHHT C npOCTpaHCTBOM nOJIHTHKH, B KOTO- 
pOM aeHCTByiOT CBOH 3aKOHOMepHOCTH, CBHiaHHBIC C ([laKTOpOM COOT- 
HomeHHH pa3JiHHHbix nojiHTHnecKHX chji, t. e. c npeflejibHO koh- 
(flJIHKTHOH CljiepOH. TaKXe OHO TpaHHHHT C npOCTpaHCTBOM eCTeCT- 
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BeHHoro npaBa KaK nacTH Bceoõmeíí peajibHOCTH, b kotopom 
cymecTByioT npaBa caMH no ce6e eme ao Toro, KaK ohh oõpeiaioT CTa- 
Tyc KOHCTHTynnoHHbix ocHOBHbix npaB. Ohh cymecTByioT KaK caMO- 
CTOHTejibHaa oõbeKTHBHafl CHCTeMa ueHHOCTeií, h sto naea o HeoK- 
TpoHpoBaHHOCTH npaB. 

Hapoa k onpeacaeHHOMv ncpnoay cBoero KyjibTypHoro h hvxobho- 
ro pa3BHTHH oõpeiaeT npeacTaBJieHHe o ecTecTBeHHbix, npHHamiexa- 
ihhx KaxaoMy OT poxaeHHH, HeoKTpoHpoBaHHbix npaBax, KOTopbie 
npHBOflHT K TOMy, MTO B03HHKaeT IIOTpCÕHOCTb B HX (|)HKCai3HM B KOH- 

CTHTynHH. B pe3yjibTaTe noHBjnieTCfl pejiocTHaa CHCTeMa lopnaHne- 

CKHX neHHOCTeH. 

B peinemiH no aejiy JlroTa OeaepajibHbiM KoHCTHTynHOHHbiH Cy,a 
OPr OTMeTHJi: «OcHOBHOH 3aKOH, KOTOpblH He npeacTaBjmeT COÕOH 
HeíÍTpajibHyK) b neHHOCTHOM OTHomeHHH cncTeMy, b CBoeM pa3aejie 06 
ocHOBHbix npaBax yciaHOBHJi oõbCKTMBHVK) nepapxHK) neHHOCTeH... m 
b 3tom BbipaxaeTCH npnHUHnHajibHO 6ojiee BecoMoe 3HaneHne ochob- 
Hbix npaB. 3ia CHCTeMa neHHOCTeií, CTaBHmaa b iacHap bhmm3hhh cbo- 
6oaHO pa3BHBaK>myiOC5I JIHHHOCTb H ee aOCTOHHCTBO B yCJIOBHHX COUH- 
aJIbHOH OÕmHOCTH, .ÜOJDKHa paCnpOCTpaHHTbCH B KaneCTBe OCHOBHOrO 
KOHCTHTynHOHHO-npaBOBoro peujcHHH Ha Bce oõJiacTH npaBa; OHa aa- 
eT HMnyjibCbi n yKa3biBaeT nepcneKTHBbi p&3bhthh jaKOHoaaTe.a bctbv, 
aaMHHHCTpapHH h cy,aonpo h jBoacTBy. OHa bjuihct, paavMeeTca, TaK- 
*e h Ha rpaxaaHCKoe npaBo; HHKaKan rpaxaaHCKO-npaBOBaíi HopMa 
He aojuKHa npoTHBopeMHTb ew, jnoõafl HopMa aomKHa 6biTb hctojiko- 
BaHa b CMbicjie 3 toíí cncTeMbi» 1 . 

BjiH3Koe coceacTBO npocipaHCTBa KOHCTHTyianoH hoto npaBa c no- 
jiHTHnecKHM npocTpaHCTBOM HMeeT KaK ronocbi, TaK h MHHycbi. ITojio- 
XHTeJIbHblH 3 (|h|)CKT OT TaKOTO «COCeHCTBa» — 3TO TO, 'ITO B OTJIHHHe OT 
HopM yrojioBHoro, rpaxaaHCKoro n t. a. npaBa KOHCTHTypHOHHbie 
HopMbi 06 ocHOBHbix npaBax oõJiaaaioT rnÕKOCTbio, ohh OTKpbiTbi ,a.3H 
BKjnoneHHH b pe3yjibTaTe Bce pacmHpsnomerocH b npopecce nojiHTH- 
mcckoh 6opb6bi b oõmecTBe hoboto h iioctoí-ihho HapacTaiomero Hop- 
MaTHBHoro coaepxaHHH. KoHCTHTynnoHHoe npaBo aaaaeT H3BecTHbie 
paMKH nponeccaM, npoTeKaiomHM b npocTpaHCTBe nojiHTHKH, h oaHO- 
BpeMeHHO MB.aaeTCH peay.abTaToví npoTeKaiomHX b HeM kohíJmhktob. 

B3aHMOBaHHHHe npocTpaHCTBa KOHCTHTyianoHHoro npaBa h npo- 
CTpaHCTBa c o uh a.a b h o - 3 «o h o vi hh ecKOH no.a hth kh mo>kho npoc.aeaHTb 
Ha npnMepe TaKoro <J>eHOMeHa, KaK 3aKpenjiaeMbie b KOHCTHTypHnx 
copHajibHbie npaBa. 

1 KoHCTHTyiiHOHHbie npaBa b Pocchh: ,n,ejia h pememifl: yne6. nocoõne. M., 2002. 
C. 460. 
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Bo3mojkhm pa3Hbie BapnaHTbi bkjhohchhh b TeKd kohcthtyhhh 
nojioxeHHH o coiinajibHbix npaBax, KOTopbie, kbk npaBHjio, hbjihiotch 
npC.IMCTOM a KTHBHbIX ,1HCKVCC H M B nOJIHTHHeCKOM npOCTpaHCTBe. 

Moxího npii.iaTb kohct htv uh o h h li m couHajibHbiM npaBaM CTaTyc 
MeHee oõinaTejibHbix, npoBomi pa3.iH'iiic Meamy HeraTHBHbiMii h no- 
3HTHBHHMH npaBaMH h othoch couHajibHbie npaBa k HHCJiy nocnefl- 
hhx. B TaKOM cjiynae to, xax ohh õyayr noHHMaTbca, oõbeM hx Hop- 
MaTHBHoro coaepxaHHH, cnocoõbi KOHKpeTH3apHH 6 yayT 3aBHceTb 
MCKjiioHHTejibHO OT flHCKpepHH 3aKOHOflaTejiH. Y opraHOB cyaeÕHoro 
HopMOKOHTpojui 6 yn;eT Majio B03M0XH0CTeíí BJiHflTb Ha cijiepy COIIH- 
ajibHO-OKOHOMHHecKOH nojiHTHKH, KOTopau ocHOBaHa Ha nepepac- 
npeaejieHHH HMeiomHxca b oõihcctbc pecypcoB, nojiynaeMbix b (|)op\ie 
HajioroB, fljiíi aocTHXceHHH copHajibHbix Hejieíi, (JiHKCHpyeMbix b koh- 
CTHTyHHHX flJIH paCKpbITHÍI TOTO, WTO C 060 ÍÍ I ipCJlCTaBJlHCT TaKOH CHM- 
BOJi b KOHCTHTyuHH, K3K couHajibHoe rocyuapcTBO. Ecjih B TeKCTe 
KOHCTHTyuHH õyiiyT 3aKpenjieHbi, Kax Bbipa3Hjicii O. ricjiepcMaHH, 
«BbicoKHe MeTa(J)H3HHecKHe npHHHHübi»: «cnpaBeiuiHBOCTb», «paBeH- 
CTBO » 1 6e3 KOHKpeTH33Li;HH HX B BH,He OnpeflejieHHbIX COHHajIbHbIX 
npaB, to h b TaKOM cjiynae xo3hhhom nojioxeHHH 6 yji;eT ocTaBaTbcn 
nOJIHTHHeCKHH OpT3H — BaKOHOJUlTCJlb. 

HanpoTHB, MoxeT 6biTb H36paH h TaKoíí BapnaHT, KaK aeTajibHoe 
peryjiHpoBaHHe copHajibHbix npaB HenocpeflCTBeHHO b KOHCTHTyuHH, 
T3K 'ITO JU1H TeKymeTO 33KOHOJUITCJ1II npOCTpaHCTBO .IMCKpeiIHH ÕVJieT 
cyaceHO. Mcm no/ipoÕHee, KOHKpeTHee b KOHCTHTyuHH H3JioxeHbi Hop- 
Mbi o couna_3bHbix npaBax, TeM MeHbine bjihhhh e aaKOHOjiaTejiM Ha co- 
HHajibHO-OKOHOMHnecKyio nojiHTHKy h TeM õojibme bjihhhhc BbicmHX 
CyflOB B 3TOH C(|)epe. OflHaKO nOMHMO CTeneHH KOHKpeTHOCTH HOpM 
KOHCTHTypHH o coHHajibHbix npaBax 3HaneHHe HMeeT h cojiepacaHHe 
3 thx HopM. 3Ta npoõjieMa 6ojiee cjioxcHa, nocKOJibKy 3aTparHBaeT He 
TOJibKO TeopcTMMCCKMÜ, no3HaBaTejibHbiíí acneKT, pa3pemaeMbiíí Hay- 
Koíí KOHCTHTypHOHHoro npaBa, Ho h nojiHTHHecKHe acneKTbi, perne- 
HHe KOTopbix BbixojiHT 3a npeflejibi lopHflHHecKoro npocTpaHCTBa. 
B ci|)epe KOHCTHTypHOHHO-npaBOBoro KOHpenTa b cbh3h c sthm pa3- 
paõaTbiBacTCH koh i icni imh Tai< Ha3biBaeMoro nojiHTHnecKoro Bonpoca. 
riojiHTHHecKHe Bonpocbi — 3 to TaKHe npoõJieMbi, no kotophm cyflbi 
He flOJDKHbl BbICKa3bIBaTbCH, T. e. OHH flOJDKHbl OTKa3bIBaTb B npHHH- 
thh xcajioõ, CTaBHinHX nojiHTHHecKHe Bonpocbi, a He Bonpocbi npaBa 2 . 

1 IIcpepcMaHH O. 3HaneHHe connajibHhix npiiHminoB b cpaBHHTejibHOM kohcthty- 
uhohhom npaBe. C. 47. 

2 B q. 3 ct. 3 OenepajibHoro KOHCTmyiiMOHHoro 3aKOHa «O Kohcthtyiihohhom 
C yne Poccmhckoh OeflepaiiHH» npeflycMOTpeHO, hto KoHCTHTynHOHHbift Cya PO pe- 
maeT MCKjnoHHTejihHO Bonpocbi npaBa. 
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PaccMOTperoie t3khx BonpocoB cyaaMH MoxeT BOBjienb cygbi b no- 
jiHTHHecKyio c(J)epy jih 6 o b c<|)epy iiojihomowhh bíi ko h ojuitcji b h o ií hjih 
HCnOJIHHTeJIBHOH BJiaCTH. XloicrpiiHa nOJIMTH'IecKOro Bonpoca C(|)Op- 
MyjmpoBaHa KaK cyfleÕHaa noKTpnHa BepxoBHoro Cyaa CLLIA, h OHa 
03HanaeT, hto cym>i He aojixHbi npHHHMaTb k CBoeMy npoH3BOflCTBy 
Bonpocbi, KOTopbie othochtcm k Bcae h hio npyrax bctbcIí BJiacTH hjih 
He Moryr HMeTb ropH^HHecKoro pemeHHíi (pemeHHe no aejiy «HcjiaM- 
CK3H PecnyõJiHKa HpaH npoTHB FlexjieBH»). B CHJiy CBoero nojiHTHne- 
CKoro xapaKTepa Bonpoc He npH3HaeTcn locTHpHaõejibHbiM 1 . K nojm- 
THnecKHM BonpocaM, He nofljieacamHM paccMOTpeHHio b cyne, otho- 
CHTCH Bonpoc, KaCaiOIHHHCH Tex HJIH HHbIX aeneKTOB T3K Ha3bIBaeMOÍÍ 
rocyaapcTBCHHOH uejiecoo6pa3HOCTH 2 . 

BbWBHB paj.IHMIIH MOKJiy HOpMaMH n03HTHBH0r0 KOHCTHTyHHOH- 
Horo npaBa, 3aKpenjnnomHMH KOHCTHTynnoHHbie npHHnnnbi h oc- 
HOBHbie npaBa, oõpaTHM BHHMaHHe Ha to, hto HopMbi 06 ochobhhx 
npaBax Tai<>KC hco/ihopojh-i bi b 3aBHCHMOCTH OT Toro, KaKne npaBa ohh 
3aKpcn;niK)T — jiniHbie ocHOBHbie jih 6 o conHajibHbie. Ecjih hx nojiHO- 
CTbK) ypaBHHTb, TO BKJHOHeHTie KOHCTHTynHOHHbIX cynoB B peineHHe 
BonpocoB conHajibHO-OKOHOMHHecKOH nojiHTHKH noBJieneT cepbe3- 
Hbie pncKH jum npaBonopimKa. IlpHBbiKniHe 3aHHMaTbca nepepacnpe- 
^ejieHHeM oõmecTBeHHbix 6jiar b pe3yjibTaTe nojiHTHnecKoro ^nanora 
nojiHTHnecKHe opraHbi rocyaapcTBa He ycTyraiT «npaBO Ha KomejieK» 
opraHaM cyzieÕHOH BJiacTH. J\a h cyiibi, .naxe npn noflKjnoneHHH otjr- 
(jieKTHBHoro OKcnepTHoro Kopnyca, He b coctohhhh pemaTb nepepac- 
npejjejiHTejibHbie npoõ.icMbi. 

Kax cnpaBen.iHBO oucHinsacT Pl(J)epcMaHH, paiHMua \ie>K;iy HopMa- 
mh KoHCTHTynHH, 3aKpenjnnoniHMH copHajibHbie npaBa, h HopMaMH 
o KJiaccHnecKHX, TpaaMHiioHHbix jiHHHbix ocHOBHbix npaBax 3aKjnona- 
eTcn: 1) b KOjiHiecTBe CBíi3aHHbix c 3thm pecypcoB; 2) b HeonpenejicH- 
HOCTH OTHOineHHH MeX^y CpeaCTBaMH H neJIHMH; 3) B TOM, HTO co- 
nnajibHO-3KOHOMHHecKa5i nojiHTHKa 3BOjnonnoHHpyeT He b aBTap- 

1 PaccMOTpeHHe kohcthtyuhohhocth 3aKOHa uiTaTa o pacnpenejieHHH copHajib- 
Hwx ÕJiar He othochtch k nojiHTHaecioiM BonpocaM h aBJiaeTca rocTMHnaõejibHbiM (cm.: 
Baker v. Carr, 369 U. S. 186, 208-210). 

2 PaccMaTpHBaa acaaoõy XpHCTHaHCKOíí PecJíopMaTopcKOH IjepKBM PIpocjiaBJie- 
HHa, B KOTOpOH COflepxajiaCb npocbõa npOBepHTb KOHCTHTynHOHHOCTb OTflejIbHblX no- 
jioaceHHÍi OejiepajibHoro 3aKOHa ot 26 ceHTaõpa 1997 r. N° 125-03 «O CBOõofle coBec- 
thho pejmrHCBHbix oSbeflHHeHHax» (nocTaHOBJieHHe KoHCTMTyuMOHHoro Cyjia PO ot 
23 Hoaõpa 1999 r. 16-PI), Cyn He CTaa pemaTb Bonpoc o KOHCTHTyunoHHOCTH 3aKO- 
Ha, orpaHHHHBmHCb HccaejiOBaHHeM Bonpoca o npHjiaHHM eMy oõpaTHoií CMJibi, b CBa- 
3H c aeM HeKOTopbie aHajiHTHKH npHmjiH k BWBOjiy, hto bto KOMnpoMHce npaBa h rocy- 
flapcTBeHHOíi iiejiecoo6pa3HOCTH (cm.: KoHCTHTyunoHHbie npaBa b Pocchh: jiejia h pe- 
meHHa: yne6. nocoõne / otb. pen. A. IUaüo. M., 2002. C. 46). 
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KHHecKOM npocTpaHCTBe, a b ycnoBHHX nocTOíiHHOH rjio6ajiH3auHH 
3KOHOMHKH. FIoaTOMy BOnpOC He B TOM, «BJUIIOTCH JIH copHajibHbie 
npaBa H npMHLIHIIbl B03M0XHbIMH HOpMaTHBHbIMH CTpyKTypaMH KOH- 
CTHTyHHH, a B TOM, HaCKOJIbKO KOHCTHTypHOHHbie HOpMaTHBHbie 
CTpyKTypbi cnocoÕHbi peryjiHpoBaTb KaK SKOHOMHnecKyio aeaTejib- 
HOCTb, TaK h nepepacnpeaejiHTejibHbie conuanbHbie othoihchhh. 

B ct. 4 Kohcthtvuhh MTaiiHH npH3HaeTca npaBO Ha Tpy.ii, a rocy- 
JiapCTBO ,10-3>K HO CnOCOÕCTBOBaTb CO JiaHH K) yCJIOBHH, KOTOpbie ne.ia- 
K)T 3to npaBO peajibHbiM. KoHCTmypHOHHbiH Cya MTajiHH HHTepnpe- 
THpoBaji 3Ty HopMy KaK HaaejiíHomyio 3aKOHOiiaTejifi nojmoMOHHíiMH 
TaK peryjiHpoBaTb 3KOHOMHnecKne OTHomeHHH, htoõbi aoÕHBaTbcn 
HaHBbicmeít lamiTOCTH. 

KoHCTHTypHH McnaHHH HCKjnonaeT npeaocTaBJieHHe KoHCTHTy- 
Hhohhmm cyaoM 3amHTbi rpaxaaHHHy c noMombio npoueaypbi 
amparo copHajibHO-SKOHOMHHecKHX npaB (ct. 53 KoHCTHTyu,HH Mc¬ 
naHHH). 

B h. 4 ct. 41 KoHCTHTyiiHH IIlBeHHapHH npenycMOTpeHO, hto H3 
couHajibHbix iie.ieli He MoryT BbiBOflHTbca Kaiaie-.iimo npuTHiaHHH Ha 
rocyaapcTiiCHHbie ycjiyrH 1 . 

no-BHflHMOMy, Heoõxo^HMO npniiepxHBaTbCfl npHHiiHna nocTO- 
hhho yrjiyõJiaiomeHcii cneHHajiH3auHH ynpaBJieHHecKoíí ueaTejibHO- 
cth rocyuapcTBeHHbix CTpyKTyp, KOTopbiil b KOHCTHTypHOHHOM npaBe 
npeflCTaBJieH b BHae npHHiiHna (cHMBOJia) pa3nejieHHH BJiacTeíí. Cy- 
HbH b CHJiy CBoero o6pa30BaHHa, nonroTomai He b coctohhhh pemaTb 
HenpaBOBbie, 3 ko h o m h w c c k h e, no.iirni'iecKne Bonpocbi. TaKHM o6pa- 
30M, He.ibJH He y iMTbmaTb cTeneHb (JmKTOJioraHecKOH cjioxhocth ae- 
jia. 3Ta KaTeropna aea, 3aTparHBaiomHX copHajibHbie npaBa, Bceraa 
npeanojiaraeT 3aaeíícTBOBaHHe noTeHHHajia KOHCTHTyuHOHHO-npaBO- 
boh aKCHOJiorHH, TaK KaK copHajibHbie npaBa HaxoaaTca b ohhoh on- 
n03HHHH C 3KOHOMHHCCKHMH KOHCTHTypHOHHblMH npaBaMH (npaBO 
coõcTBeHHOCTH, npaBO Ha npeanpnHHMaTejibCKyio aeaTejibHOCTb, 
npaBO Ha CBo6oay aoroBopa). 

6. B KOHCTHTyiiHOHHOM npaBe TepMaHHH h Pocchh 3HanHTeaeH 
yaejibHbiH Bec smaecioix Hanai. B cbhjh c sthm Ha CTbiKe vie>Kny npo- 
CTpaHCTBOM KOHCTHTyHHOHHOTO npaBa H npOCTpaHCTBOM 3THKH M05K- 
Ho pa3pa6aTbiBaTb CHCTeMy MexoTpacaeBbix HaynHbix B3rjiaaoB, Ha- 
3B3B HX «KOHCTHTyUHOHHOH 3THKOÍÍ». STHHeCKHe peHHOCTH TpyHHO 
noaaaioTca (|)opMa.iM3aiinn, ecjiH noa hcü noHHMaTb to, hto BKJiaabi- 
BaeTca b 3to noHHTHe b npaBe. BKJHoneHHH sthhcckhx aaeMeHTOB b 

1 Cm.: ÍIcpepcMciHH O. 3HaHemie comiajihHhix npHHUHnoB b cpaBHHTejibHOM koh- 
CTHTypHOHHOM npaBe. C. 38. 
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npaiiOByK) tkíihl Bceraa cHHxaioT (JjopMaabHyio onpeaeaeHHCCTb npa¬ 
Ba. 06 3tom Momo cyanTb Ha npHMepe npHHpnnoB aoõpocoBecTHO- 
cth n 3anpeTa Ha 3JioynoTpe6jieHne cyÕBeKTHBHbiM npaBOM. Bianone- 
HHe B n03HTHBH0e 3ai<OHOaaTeabCTBO 3THX 3THKO- npaBOBbIX nOHHTHH 
3HannTejibHO noBbimaeT ycMOTpeHne cyacn npn hx npnMeHeHHH. Cy- 
abn Hinyr Bbixoa npn pemeHnn cjiojkhmx fopnannecKHx npoõacM, no- 
jiaraacb Ha npaBOBVK) cnpaiieaaHBOCTb, a 3to aoKa3bmacT, m to HopMbi 
o floõpoH coBecTH — 3to pe3yjibTaT koh Bcprc HII h li npodpaHCTB npaBa 
H MOpajIH. 

BkHKVICHHC B TeKCT 3aKOHa HOpM O aOÕpOCOBeCTHOCTH KaK KpHTe- 
pnn Hafljiexamero ocymecTBJieHnn cyõbeKTHBHbix npaB Bceraa npea- 
CTaBJifleT coõon 3HaanTenbHbin pncK npaBOBon HeonpeaeaeHHOCTn. 
B pyKH npaBocyana nepeaaeTca 3TnaecKoe n;eH3ypnpoBaHne skoho- 
MHnecKon aeaTejibHOCTH. Pemaa Bonpoc o BKjnoneHHH hjih HeBKjno- 
neHHH npnHpnna aoõpocoBecTHOCTH b aeiícTByiomee 3aKOHoaaTeab- 
ctbo, 3aKOHoaaTejib hojhkch omipaTbCH Ha cepbe3Hbie (J)HJioco(J)CKHe n 
con,HOJiorHnecKne nccneaoBaHna Mopajin, ocoõeHHO b c<J)epe 6n3He- 
ca. ripHHnnn aoõpon coBecm, c Moeií tohkh apcHHH, MoxeT OKa3aTb- 
ca noae3HbiM n 3(])(|)eKTHBHbiM peryaaiopoM ToabKO b oõmecTBe, b 
kotopom caoxnancb onpeaeaeHHbie oÕBeKTHBnpoBaHHbie npaBnaa 
BcacHHH 6n3Heca b bm.tc aeaoBbix oõbiKHOBCHini, ToproBbix oõbiaaeB, 
ecTb aoõpaa coBecTb KaK oõbeKTHBHoe (BHeniHee) Mepnao, cymecTBy- 
k)t ycpeaHeHHbie npeacTaBaeHna o ao3BoaeHHOM n Heao3BoaeHHOM 
npn ocymccTBaeHHH npcanpn h n \taTCJi bc ko n aeaieabHOCTH. 

KaKyio Mepy 3ron3Ma npaBO npneMaeT h Koraa oho nepecTaeT 3a- 
LUHüiaTb cyõbeKTHBHbie npaBa, ocymecTBaaeMbie c HaMepeHneM npn- 
anHHTb 3 ho apyroMy cyõbeKTy npaBa? M. A. rioKpoBCKHH nncaa o 
tom, hto aoaacHO ao3BoaaTb õbiTb stohctom, ho npenaTCTBOBaTb õbrib 
3abiM ] . 3to h ecTb tot MHHHMyM HpaBCTBeHHOCTn, KOTopbin, no 

B. C. CoaoBbeBy, codaBaaeT cyrb npaBa. Jl. H. neTpaacnnKnn b pa6o- 
Te «Lehre vom Ein Kommen», Kacaacb npoõaeMbi pacnpeaeaeHHa 
6aar b oõmecTBe, nncaa o tom, hto pyKOBoaamee 3HaaeHne b stom 
nponecce aoaacHa noayanTb aioõoBb k õanacHHM, k corpaxaaHaM 2 . 
JIioõoBb aBTop noHHMaa KaK aeaTeabHyio cnay, OTanaaiomyioca Bce 
B03pacTaK>men HHTeHCHBHOCTbio. B KaaecTBe KpncTaaan3an;HH npo- 
ayKTOB 3Toro Haaaaa BbicTynaioT B033peHna, hhcthhkth h aaace ya- 
peacaeHHH. neTpaacHLtKnn canTaa, hto npn BHHMaTeabHOM aHaan3e 
oõniecTBeHHoro 3aaHna moxho npnnTH k 3aKaioaeHnio, hto Becb ero 

1 Cm.: [IoKpoecKuu M. A. OcHOBHbie npoõJieMM rpaxaaHCKoro npaBa. M., 2009. 

C. 120. 

2 Cm.: HoeunKuü H. E. ripHHiiHn aoõpon coBecTH b npoeicre o6a3aTejibCTBeHHoro 
npaBa // BecranK rpaacaaHCKoro npaBa. 2006. N° 1. C. 127. 
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(tiyH.aaMCHT h vctoh, coõctbghho, He hto HHoe, kíik xpiicTajuiinaiiHM, 
o6pa30BaBmHecíi noa aojithm B03fleHCTBHeM jiioõbh h pa3yMa (npn- 
'icm o6a 3 th Hanajia nepexojprr ojiho b npyroe). 

B H3BecTHBie anoxH b h3bccthbix otholuchmhx b raa3a HHoma õpo- 
caeTCH HHoe: bhhho, kxik 3toh3m BbicTynaeT b KanecTBe BjiacTHOíí ch- 
JIBI, HO eCJIH He OrpaHHHHBaTb HaÕJHOJieHHH ohhhm MrHOBeHHeM h ot- 
flejibHbiMH, eme HeroTOBbiMH nacTHMH 3flaHHH, a npHCMOTpeTbca k 
pa3BHTHK> pejioro b TeneHHe gojiroro BpeMeHH, to moxho 3aMeTHTb 
flBa OCOÕeHHbIX HBJieHHH. riepBOe COCTOHT B TOM, HTO JHOÕOBb H 3TO- 
H3M KBK aeHTCJlbHbie CHJIbl HHVT B >KH3Hb B H3BeCTHOÍÍ OHCpCHM H KOH- 
KypeHHHH, Ho c TeneHiieM BpeMeHH cnopHaa oõJiacTb nocTeneHHO co- 
KpamaeTCH 3a cneT BTopoft chjibi b nojib3y nepBoit. BTopoe HBJieHHe 
cocTOHT b tom, HTO KaxjibiH nepHoji 6opb6bi ocTaBJiaeT nocjie ceõa 
pacnmpeHHe h yKpenjieHHe Bcero 3flaHHH hobmmh nponyKTaMH xpn- 
CTajIJIH3aHHH JHOÕBH, KOTOpbIX nOTOM He MOXeT yHHHTOJKHTb HOBblH 
HBTHCK BpaXJieÕHOH CHJIbl. UeJIb U,HBHJIbHOH nOJIHTHKH COCTOHT B 
npHÕjIHXeHHH K JHOÕBH, B OÕJiaTOpOXeHHH MOTMBaiiMH B OÕIHCCTBeH- 
HOH JKH3HH 1 . 

/lua bbi,iaK)imixcH ropncTa — ITokpobckhh h I lcTpa>Kmn<iiM npeji- 
jiaraioT HecoBnajiaioHiHe KpHTepHH 3THHecKH jionycTHMoro noBejie- 
hhh b 3KOHOMHHecKOH c(|)cpc. CyflbH Toxe õyayr npeiuiaraTb pa3JiHH- 
Hbie KpHTepHH, H B 3TOM COCTOHT K>pHflHHeCKHe pHCKH. 

riocjie Kama c ero KaTeropHHecKHMH HMnepaTHBaMH HpaBCTBeH- 
hocth h npaBa yiiejibHbiH Bec KOHCTHTymioH hoíí 3thkh b KOHCTmy- 
HHOHHO-npaBOBOM KOHiienTyanbHOM npocTpaHCTBe HenpepbiBHO bo3- 
pacTaji. CoõcTBeHHO, pempoM 3toto npocTpaHCTBa, KaK cojiHue b 
CojiHeHHOH CHCTeMe, OKa3ajica npHHijHn yBaxeHHH jjocTOHHCTBa ne- 
jioBeKa. Bot noneMy B. B. Bhõhxhh npHineji k BbiBojiy, hto ohtojio- 
THfl npaBa — 3TO 3THK3 B IHHpOKOM CMbICJie, BKJHOHaiOIHeM H 3TOJIO- 
THK) 2 . 

7. Ha rpaHMue Mexny npocTpaHCTBOM KOHCTHTyuiioHHoro npaBa h 
npOCTpaHCTBOM 3KOHOMHKH B03HHKJI3 TaK3H MCXOTpaCJieBaH Hay H H ÍVA 
JJHCIJHnJIHHa, KaK KOHCTHTyiJHOHHafl SKOHOMHKa. 71, JIH KOHCTHTypH- 
OHHOH 3KOHOMHKH KaK OflHOTO H3 HOBbIX HanpaBJieHHH SKOHOMHHe- 
CKOH HayKH eCTeCTBeHHbIM HBJIHCTCH TaKOH II OH X OH, KOrna B CJIOBOCO- 
HeT3HHH « KOHCTMTynHO H HaH SKOHOMHKa» CJiyXeÕHbIM HBJHieTCH CJIO- 
BO «KOHCTHTVUHOHH3H», ã TJiaBHblM «3KOHOMHKa». 

B cijiepe lopnjiHHecKOH HayKH ycHJiHHMH yneHbix TepMaHHH, OpaH- 
Hhh, nojibiHH, McnaHHH, MTajiHH, üopTyrajiHH co3naHa kohcthtyhh- 


1 Cm.: HoeunKuü M. E. YKa3. coh. C. 127. 

2 Cm.: Euôuxuh B. B. YKa3. coh. 
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OHHO-npaBOBaa aoKrpHHa, nojiyHHBiuafl HaHMeHOBaHHe cokohomhhc- 
CKaa KOHCTMTVHMH». B 3TOM CJIOBOCOHeTaHHH, eCTeCTBeHHO, rJiaBHLIM 
HBJIBeTCB CJIOBO «KOHCTHTypHH», ã nOflHHHeHHbIM — «SKOHOMHHe- 
CKaa». 3Ko h o\i h i iecKaa kohctmtvhhh — sto He rpa>i<aaHCKHH KoaeKC, 
xotb TaKaa MeTa(|)opa nonynHJia pacnpodpaHeHHe c nerKOH pyKH hh- 
BHJIHCTOB, 3TO COBOKynHOCTB KOHCTHTyHHOHHbIX npHHHHnOB, HOpM, 
npeflCTaBJiaiomHX coõoíí BHyTpeHHe corjiacoBaHHyio noacHCTeMy b 
CHCT eMe KOHCTHTyuHOHHoro npaBa, HMeiomHX oõmyio HanpaBJieH- 
HOCTb Ha npaBOBoe peryjiHpoBaHHe bkohomhhcckhx othoihchhh Ha 
MaKpoiopHflHHecKOM KOHCTHTyHHOHHO-npaBOBOM ypoBHe. 3 kohomh- 
'lecKan kohcthtvhhh khk ohho H3 HanpaBJieHHH pa jBMTiiH HayKH koh- 
CTHTypHOHHoro npaBa no3BonneT paccMaTpHBaTb KaK e^HHCTBO cjie- 
nyiomne npoTHBonojioacHOCTH: npHHHHn skohomhhcckoh CBo6oflbi, 
npHHHHn aBTOHOMHH cyõbCKTOB 'lacTHoro npaBa h npHHHHn couHajib- 
Horo rocynapcTBa, HenaõoKHO BneKymnH rocyaapcTBCHHoe peryjinpo- 
BaHHe h nepepacnpeflejiHTejibHbie 3 ko h o m h w c c k h e othoihchhh. 

Ho Beflb OHeBH^HO, HTO H y KOHCTHTyHHOHHOH 3KOHOMHKH, H y 
3KOHOMHHeCKOH KOHCTHTyU,HH HMeeTCH CMeXCHblH npeflMeT HCCJienO- 
BaHHH — oõmecTBeHHbie OTHomeHHH, B03HHKaionxHe npn BMemaTejib- 
CTBe nyõJiHHHOH BjiacTH b nacTHyio SKOHOMHnecKyio aeHTejibHOCTb. 
npn 3tom npeflejibi peryjinpoBaHHH skohomhhcckhx othoihchhh co 
CTOpOHbl nyÕJIHHHOH BJI3CTH 3a,iaK)TCH TBKHMH BaXHeHniHMH flJIH 
KOHCTHTyn;HOHHoro npaBa npHHHiinaMH, KaK npaBOBoe rocyaapcTBO, 
nponopnnoHajibHOCTb h copa3MepHOCTb npn orpaHHneHHH npaB h ap- 
Pe3yjibTaTOM aenTejibHOCTH nyõJiHHHOH BJiacTH no peryjiHpoBaHHio 
(h orpaHHHeHHio ) skohomhhcckhx npaB h cboõoh npeanpHHHMaTeneH 
HBJIHeTCH KOHCTHTyiIHOHHblH 3KOHOMHHCCKHH nyÕJIHHHbffl nOpHflOK. 

B CBH3H C 3THM MOXHO npeflnOJIOXHTb, HTO npaBHJIbHee Ha3bIBaTb 
KOHCTHTyHHOHHOH 3KOHOMHKOH He OTpaCJIb 3KOHOMHHCCKOÍÍ HayKH, 
a MOKOTpacae boc Hay iHoe HanpaBJieHHe, b õojibiueH CTeneHH thtotck)- 
mee k HayKe KOHCTHTyHHOHHoro npaBa, ho ynHTbiBaiomee h pe3yjibTa- 
Tbl SKOHOMHHeCKOH HayKH. ÜOTpeÕHOCTb B HayHHOM MeXHHCHHnJIH- 
HapHOM aHajiH3e ac HTcn bhocth Bcex opraHOB nyõaiPiHOH Baacra — 3a- 
KOHoaaTeabHbix, HcnojiHHTeabHbix, cyaeÕHbix, MyHHHHnajibHbix, 
HanpaBaeHHOH Ha co3aaHHe pocchhckoh HauHOHaabHOH Moaean koh- 
CTHTyuHOHHoro nyõaHHHoro SKOHOMHHecKoro nopaaKa Ha ocHOBe on- 
THMajibHoro coneTaHHH npaBOBbix h bkohomhhcckhx MeToaoB Hccae- 
aoBaHHH, Ha moh B3rana, oi cb na Ha. 

I IpeaVieTOM KOHCTHTyHHOHHOH 3KOHOMHKH HBJIHCTCfl BbipaÕOTKa H 
KyabTHBHpoBaHHe b oõmecTBe paHHOHajibHbix npaBHa B3aHMoaencT- 
BHH nyÕHHHHOH BHaCTH H Õll íHeCa, CyTbK) KOTOpbIX SIBHMCTCH 3auiHTa 
TBKHX KOHCTHTyHHOHHbIX HCHHOCTCH, KaK SKOHOMHHeCKaa CBOÕOaa, 
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HenpHKOCHOBeHHOCTb HaCTHOH COÕCTBeHHOCTH, CBOÕOfla flOrOBOpa, 
He^onycTHMOCTb npon3BOjibHoro BMemaTejibCTBa b nacTHbie ^ejia, 
CTaÕHJIbHOCTb CJIOXHBLLIHXCfl yCJIOBHH X03HHCTB0BaHHH H npaBOBaH 
onpe^ejieHHOCTb. YacHeHHe b npepe.neHTHOH cf)opMe HopMaTHBHoro 
COJiepXaHHfl yKa3aHHbIX KOHCTHTyHHOHHblX IipHHUHIIOB, aCTCpMHHH- 
pyiomnx npaBOBoe peryjmpoBaHne SKOHOMnnecKnx OTHOineHnn Ha 
CaMOM BbICOKOM ypOBHe B yCJIOBHHX KpH3HCa, flOJDKHO OCyLLieCTBJlMTb- 
ch c noMombK) copHajibHbix ueHHOCTeH, He BCTpoeHHbix b npaBOByio 
CHdeMy. TaKHMH «BHeiiiHHMH» flJiH npaBa ueHHOCTHMH hbjhhotch pe- 
3yjibTaTbi 3KOHO\iH'iecKoro aHajiH3a, a Taioxe 3TH'iecKiic npaBHJia. 

Co^epXaHHeM KOHCTHTypHOHHOH 3KOHOMHKH, TaKHM 0Õpa30M, 
HBJineTCH BbipaõoTKa b nponecce hhtc pn peia hhm 6a30Bbix /um skoho- 
mhkh npaBOBbix npHHiiwnoB pa3JiHHHoro po.aa npaBHJi, bc/ichhh, hm- 
nepaTHBOB, 3anpeTOB h peKOMeHflauHH, KOTopbie 6buiH 6bi JiornnHbi- 
MH HCXO/IH H3 BHyTpeHHeíí JIOTHKH npaBa, HO H 3(|h|)C KT[[BHblM M C 3KO- 
HOMHHeCKOH TOHKH 3peHHH. H 3TO 03HaHaeT, HTO b HHTepnpeTannnx 
KOHCTHTyHHOHHbIX HOpM, HCXO/UHIUIX OT 3aKOHO/IHTG jTH H BblCIHHX Cy- 
flOB, npHcyTCTByeT, KaK OTMenaji P. Ilo3Hep, «HenBHbin 3KOHOMnne- 
CKHH CMbICJI» 1 . 

KoHCTHTyHHOHHaa 3KOHOMHK3 KaK MeXOTpaCJieBaH flHCHHnJIHHa 
yHHTbIBaeT OTpaHHHeHHOCTb B03M0XH0CTeH lOpH/IH^eCKOH JIOTHKH H 
K>pH,HHHeCKOrO n03HaHHH. OflHH H Te xe (J)aKTbI B SKOHOMHHeCKOH H B 
lOpHflHHeCKOH ^eHCTBHTejIbHOCTH H3yHaiOTCfl nO/I pa3HbIM yTJIOM 3pe- 
hhs. TaK, HanpHMep, nepegana BeniH o/ihhm jihiiom gpyroMy Jinuy b 
npouecce rpaxgaHCKoro oõopoTa — sto ogHOBpeMeHHO h lopHgHne- 
CKHÍÍ, H 3KOHOMHHeCKHH MeX3HH3M. PIpH nepegaHe BemH KaK (JjaKTe 
3KOHOMHHCCKOH peaJIbHOCTH npOHCXOflHT OHeHKa H BblHBJieHHe pbl- 
HOHHOH CTOHMOCTH BeHJH KaK TOBapa. 3 tOT (J)aKT CJiyXCHT OCHOBOH flJIH 
(JjOpMHpOBaHHH OÕbeKTHBHOTO SKOHOMHHeCKOTO 3aKOHa CTOHMOCTH. 
fljia nepegann bclhm KaK lopii.wiecKoro <|)aKTa He CTOJib Ba>K h apbiHon- 
Haa oueHKa BeiiiH. nepegana Bemn 03HanaeT B03HHKH0BeHHe npaBa 
coõcTBeHHOCTH y npnoõpeTaTejiH h yTpaTy ero y OTnyxgaTejiH. üpHHH- 
Ha, no KOTopoíí nepeaaeTCH Bemb, Toxe He ctojib BaxHa. rjiaBHoe — sto 
to, hto b pe3yjibTaTe nepegann Bemb nocTynaeT b rpaxgaHCKHH oõopoT 
no BOJie flByxjinn, B03HHKaeT gHHaMHKa OTHomeHníí coõctbchhocth. 

SKOHOMnnecKoe n ropnflnnecKoe KOHnenTyajibHbie npocTpaHCTBa 
pa3JinnaioTCíi TeM, hto y hhx cnepncjiHHecKHH panypc, pa3Hoe boc- 
npHHTHe O.IHHX H TeX >KC (JiaKTOB fleHCTBHTeJIbHOCTH. 

1 llo3Hep P. O npHMeHeHHH bkohomhbcckoh TeopHH h 3JioynoTpe6jieHHH eio npn 
aHajiH3e npaBa // Hctokh. 3kohomhk3 b KOHTeKCTe ncTopnn h KyjiBTypw. M., 2004. 
C. 340. 
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8. Kpomnecxoc Hccjie^oBaHHe KipHannecKoro KOHUcnxa aeíícTBH- 
TejiBHOCTH npe^nojiaraeT onHcaHHe He TOJibKO ero aoctohhctb, ho h 
H eflocTaTKOB. Bo3moxho, npn 6ojiee BayMHHBOM aHajiH3e h HcaocTaT- 
kh npeacTaHVT KaK aocTOMHCTBa. Ha moíí B3Diíia, (|)opviíUM3M, npncy- 
IHHH KDtm, HBJIHeTCH H erO aOCTOHHCTBOM, H He^OCTaTKOM. TOJibKO 
(J)OpMaJlH3MOM KDKH MO>KHO OÕbHCHHTb TO, HTO KjpHCTbl B OTHHHHe OT 
coHiiojioroB 3aKpbiBaioT rna3a Ha MHOxecTBeHHOCTb npaBHji, peryjiH- 
pyiomHX noBe^eHHe b peajibHOCTH. 3 tot (fjeHOMeH npaBOBOíí peajib- 
HOCTH MOXeT 6bITb H33BaH 6l1K)pHaH3MOM. 

AMepHKaHCKHÍÍ (J)HJIOCO(J) 3. BêpK B OTJIHHHe OT MHOTHX lOpHCTOB 
CHHTaeT, hto no,o;jiHHHoe, peajibHoe npaBO o6pa3yioT He TOJibKO oco3- 
HaHHbie pemeHHH, kotophmh corjiacHO npaBOBOMy no3HTHBH3My sto 
npaBO HcnepnbiBaeTCH, ho h pacnpocTpaHeHHbie b oõmecTBe o6hh- 
Hbie MopajibHbie HopMbi, OKa3biBaioLU,He õojibmoe BJiHHHHe Ha npHHH- 
THe TaKHX pemeHHÍí. Bcaea 3a hhm MHorae aMepHKaHCKHe noamoao- 
th nojiaraioT, hto HaHJiynmHM o6pa30M õaarococTOHHHio oõmecTBa 
cnocoõcTByioT HopMbi, npoHCTeKaiomHe H3 onbxra caMoro stoto o 6- 
mecTBa, h, 3HaHHT, cjieayeT õojibme aoBepHTb cjioxhbliichch b o6me- 
CTBe KyjibType, a He couHajibHOH HHxeHepnH 1 . 

O. 3pjiHX oõpaTHJi BHHMaHHe Ha to, hto b ero poflHbix MecTax 
(b rajiHpHH) OTflejibHbie HopMbi HMnepcKoro rpaxaaHCKoro h ceMeft- 
Horo npaBa npaicmHecKH He aeíícTByioT, TaK KaK orrecHeHbi MecTHbi- 
mh HauHOHajibHbiMH oõbinaaMH. Toraa 3pjrax yBJieKcn counojioraeH, 
hto nopoflHJio ero H3BecTHbiíí cnop c T. Kejib3eHOM 2 . 3 to m bh e h n e cy- 
mecTByeT He tohbko b mccthocthx c iiHopoaHbiM sTHHHecKHM Hacejie- 
HHeM. HacTO no npomecTBHH BpeMeHH ropnaHHecKaH HopMa yrpaHH- 
BaeT cbok) aKTyajibHOCTb, nencTBHTeHbHOCTb, ho no-npe>KHe\iy cj)op- 
MajibHO npH3HaeTCH aeiícTByiomeH, o Heíí paccKa3biBaioT CTyaeHTaM, 
3a6bIBaH nopoíí npOHH(|)OpMHpOBaTb HX O TOM, HTO 3TO HOMHHaJIbHOe 
npaBO. 

Ha npaKTHKe b K)p na n nec kom cacHrc noHBnaocb HeHayHHoe itohm- 
me «(|)yc» (<J)aKTHHecKH yTpaTHBmaa cnay HopMa), ho b lopnaHHe- 
ckom KOHuenTe K)pnaM'iecKHH HOMHHajiH3M He noaynna oTpaxeHHH. 
3 to Ba>KHO aaa KOHCTHTyHHOHHoro npaBa, peryanpyK)inero oTHome- 
hhh, B03HHKaiomHe Moxay HeaoBCKOM h BaacrbK), t. e. Hanõoaee «ar- 
peccHBHbie» hhh npaBa. MoryT noflBjiHTbca 3aKOHbi nan cyaeÕHbic pe- 
meHHH BbiciHHX cyaoB, TOHKVKHune KOHCTnTynnoHHbie HopMbi tbkhm 
0Õpa30M, HTO OHH 3aCHOHHK)TCM HeKOHCTHTyHHOHHbIMH HOpMaMH. 


1 Cm.: JJeopKUH P. YKa3. coa. C. 9. 

2 Cm. ni. 2 HacToameii KHura. 
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PeajIbHO B npaBOBOií peííCTBHTeJIbHOCTM CHMBOJIbI H 3HaKH, npw 
HajiHHHH KOTopbix HaHHHaioT «paõoTaTb» HopMbi (b BHfle npepepeHT- 
Hbix pemeHHÍí Bbicmnx cynoB, cyneÕHbix h HaynHbix KOHnennnn) 1 , 
MoryT no^BepraTbca CBoeo6pa3HbiM «HHíjjJiHpHOHHbiM npopeccaM», 
KOTopbie, k coxajieHHK), TeopeTHHecKH He ocMbicjieHbi h He oipaxe- 
Hbl B K>pH,ZIHHeCKOM KOHUCnTC. MhTVHHHH o HaJIHHHH K)pH/IH'ieCKOM H 
(JjaKTHHeCKOÍÍ KOHCTHTypHH ÍIBHO He COOTBeTCTByeT CJIOXHOCTM H 
BaxHOCTH npoõJieMbi hh^jihiihh chmbojiob b npaBe. HopMbi kohcth- 
TyuHH Moryr yrpaTHTb cbok> ne ircTBMTeji bhoctb b CHJiy Toro, hto roc- 
noflCTByiomHe b oõipecTBe TpapnpHH (mores) cbo^ht no MHHHMyMa hx 
peryjiHpyiomHH noTeHUMaa. üo3hthbh3m b jimiíc T. Kejib3eHa Hamen 
onpaBflaHne pjui 3Toro aBJieHHH, opHaKO npoõJieMa lopn.ziHHecKoro 
HOMHHajiH3Ma eme xpeT CBoero aHajiH3a h, cooTBeTCTBeHHO, nocjie- 
pytomcro oõorameHMM K)KZL 

MHTepeceH Bonpoc o (jryTypHCTnnecKOM npaBe, KOTopbiir noxa 
npaKTHnecKH HmopnpyeTCH ropn/iHHecKHM KOHpenTOM. ,H,ojixHa jih 
lopHcnpyaeHHHH OTBenaTb Ha Bonpoc: KaK 6yneT pa3BHBaTbcn copn- 
ajibHan hjih n oji h t h n e c k íih xH3Hb b 6y,ayme\i? 3 to Bce tot xe nociaB- 
jieHHbiH 3. BépKOM Bonpoc: KaK cjiepyeT peHCTBOBaTb — OTpaBaTb 
ripe.inoHTCHiie copHajibHon HHxeHepnn h (j)yTypHcranecKHM HopMaM 
b npaBe (ocoõeHHO KOHCTHTyunoHHOM) hjih npncMaTpnBaTbCíi h ynn- 
TbiBaTb cjioxHBmHecn b oõnjecTBe KyjibTypy, ycTaHOBKH, ncnxojio- 
rnio? Bonpoc MoxeT 6biTb nocTaBJieH h t3k: MoxeT jih KOHCTHTypn- 
OHHOe npaBO 6bITb pOMaHTHHHbIM? 2 

riocKOJibKy iipaBOBan peajibHOCTb — sto He TOjibKO HacroHmee, ho 
h npomjioe, õypymee, b lopHpnnecKOM KOHpeme cjiepoBajio 6bi pa3- 
BHBaTb Hflen o npaBax õyaymnx noKOjieHHÍi nenoBenecTBa. Yxe ceir- 
nac ecTb OTpejibHbie HopMbi SKOJiorHnecKoro h (jrriHaHCOBoro npaBa, 
KacaK)uiHecH npaB õyaymnx noKOJieHHH pccchhh. Ha MexpyHapoiiHO- 
npaBOBOM ypoBHe TaKxe noHBjnnoTCH HopMbi, cbhb3h h bic c npaBaMH 
õynymnx noKOJieHHH, o6peTaK>mne TeM caMbiM HOByio npaBocnocoõ- 
HOCTb, KOTopan nona eme He CTana oõcyxaaeMbiM s.acMeHTOM lopnpH- 
necKoro KOHnema. SjieMeHTbi (J)yTypHCTHnecKoro npaBa ecTb b koh- 
CTHTynnoHHOM npaBe. ,Zl,axe nojioxeHHe KOHCTHTynHOHHoro npaBa o 
npaBOBOM rocyaapcTBe HMeeT (jryrypHCTHnecKHe sjicmchtbi, opnenra- 
pyroniHe, k3khm pojdkch õbiTb o6pa3 rocypapcTBa b 6yayme\i. 

B CBH3H C 3THM MOXeT ÕbITb BblHBJieHa CJieflyiOmaH 33KOHOMep- 
HOCTb: rpaHHUbi, npepenbi npaBOBon peajibHOCTH, npocTpaHCTBO npa- 

1 3tot sjieMeHT KDKP, noapoÕHO omicaH b rji. 3 HacToameíi KHHra. 

2 floapoÕHee 06 3tom cm.: íadsicuee F A. HHHOBauHOHHHií nyTb pa3Birow kohcthty- 
UHOHHoro npaBa // CpaBHHT&jibHoe KOHCTHTynnoHHoe oOcopemie. 2010. N“ 5. C. 3—10. 
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Ba nOCTOHHHO paCIimpíIIOTCH OÕbeKTHBHO H pa3flBHraiOTCH pa3yMOM 

qejioBeKa. 

MTaK, KjpHflHHeCKHH KOHLteiIT HaXOflHTCH B nOCTOHHHOM pa3BH- 
thh, oh ywHTbmaeT pHTMbi, 3aaaBae\ibie pajBHTHevi cmokhbix nopaa- 
KOB (3THHeCKOrO, 3KOHOMHHeCKOTO H npOKaC Bcero nOJIHTHHeCKOro). 
C. M. MaKCHMOB BBicKa3aji Taxoe MHeHiie: npaBO npeacTaBaaeT coõoít 
aBTOHOMHyio caMopa3BHBaK>myiocH CHdeMy, hctohhhkom caMopa3- 
BHTHfl KOTOpOH HBJIflK)TCfl TOJIbKO npOTHBOpeHHÍI IipaBOBOH peaJIbHO- 
cth 1 . 3to BbicKa3biBaHHe 3aTparHBaeT caMbiíí ocTpbiíí, 6ojie3HeHHbiH 
«HepB» ropHaHHecKoro KOHpenTa. fleHCTBHTejibHO jih oh npe^ejibHO 
aBTOHOMeH HJIH 3TO BCe >Ke OTHOCHTC.TbHaa 3aMKHyTOCTb? C. H. MaK¬ 
CHMOB BaLUHiiiaeT HHTepHajiHCTCKHH rioaxoa k pa3BHTHK) npaBa. 5í xe 
nojiaraio, hto hcxozhi H3 naen lopHaHnecKoro KOHuenTa o tom, hto 
npaBO — 3 to MacTb nopanKa nacTH nopnaKa, oho aoJixHO tccho B3an- 
MO.ICHCTBOBaTb C npOCTpaHCTBOM nOJIHTHKH, 3THKH, 3KOHOMHKH, HC- 
KJHOTaH pHCKH yTpaTbl Co6cTBeHHOÍÍ yHHKaJIbHOCTH, CaMOÕbITHOCTH, 
imane roBopn, phckh CHHKpeTH3Ma. A no3TOMy hctohhhkom pa3BH- 
TH3 lopHflHHecKoro KOHuenTa Moryr õbitb He tojibko BHyTpeHHHe npo- 
THBOpeHHfl, HO H npOTMBOpCIHM C 3JieMeHT3MH HHbIX HHTeJIJieKTyaJIb- 
Hbix npodpaHCTB. 3THKa, h npexae Bcero Haen cnpaBeaJfflBOCTH, hb- 
JHieTCH HCTOHHHKOM nOCTOHHHOTO pa3BHTH3 npaBa, B036yflHTeJieM 
õecnoKOHCTBa o eciecTBeHHbix npaBax nenoBeKa. Ecjih h npaBHJibHO 
noHHJi KOHuenuHK) P. ÜBopKHHa, oh npHaepxHBaeTCH aHajiorHHHOíí 
n03HUHH. M 3TO 3KCTepHaJIHCTCKHH nOflXOfl K pa3BHTHK> K>pHaHHe- 
CKoro KOHpenTa, npH3HaiomHH, hto ycjioBHeM caMopa3BHTHn hbjih- 
lOTCfl He TOJIbKO BHyTpeHHHe, HO H BHeiHHHe npOTHBOpeHHH, npHBO- 
aHT B COCTOHHHC 3 H H 3MHK11 K)piiaH'ieCKHC npeflCTaBJieHHH O aenCTBH- 
TeabHOCTH. 

BHyTpeHHHe npoTHBopenmi (caMopa3BHTHe npaBa) Taicxe nocTO- 
HHHO BHaOH3MeHÍHOTCH, OHH yHHTbIBaiOT H3MeHeHHfl, CBÍI3aHHbie C 
npocTpaHCTBeHHbiM (J)aKTopoM. B HMeio b BHay noHBneHHe HaaHa- 
HHOHaabHoro npaBa, cynpanpaBa, 4>HJioco(|)CKoe ocMbicneHHe koto- 
poro [ipeaao>KHa IO. Xa6cp\iac 2 . 


1 Cm. tji. 2 HacToanjeit KHHra. 

2 Cm.: XaõepMac IO. PacKOJioTwii 3anaa. M., 2008. 




OrjiaBjieraie 


BBeaeHHe .5 

ripaBOBaa peajibHOCTb KaK OHTOJiornnecKMM acneKT (})hjioco(J)hh 
npaBa. OHTOJiorHiecKaa CTpyKTypa npaBa. CooTHomeHHe npaBOBOít 
h SMnHpHHecKOH peajibHOCTH. FIpaBOBaa n BHpTyanbHaa peajibHOCTb. 
CTpyKTypHbie ajieivieHTbi npaBOBoro npocTpaHCTBa — oõbeKTbi npaB 
(BeiiiH), cyõteKTbi npaB, npaBOBbie OTHomeHna. üpaBOBoe KOHpen- 
TyanbHoe npocTpaHCTBO. Ot MeTa(J)H3HKH K>pn,HMHecKHX noHaTnft — 
k <J)eHOMeHOJioranecKOMy aHajiH3y npaBa. flonycTHMO jih b npaBOBOM 
npocTpaHCTBe «ropanee ropeHne cepana»? lOpnflHHecKHH KOHuenT 
fleHCTBHTejIbHOCTH. 

Inaita 1. 0n.roco(|)CKne ociroitamm npaKTHHecKoii ohtojiothh npaBa. 39 

MeTa 4 >H 3 HKa n topncnpyfleHnna. M. K. MaMapaaniBHJin: pa 3 jranne 
Meamy peajibHOCTbio n KaacnMOCTbio. 3apomneHHe ngen npaB n cbo- 
6 o,t nejioBeica. fPnjioco(})CKO-npaBOBbie isarjiaabí XI*. JloKKa. Ohto- 
jiornnecKH 3HannMbie n^en M. Karna. KaTeropunecKHH HMnepaTHB 
HpaBCTBeHHOCTH H npaBa. [ IcVrOIlHaiIblM KOMnpOMHCC no3HTMBHoro 
h ecTecTBeHHoro npaBa, npejuioxceHHbm 3. K). ConoBbeBbiM. «On- 
jioco(J)Hfl npaBa» Terena o cboõohhom BOJie KaK HCToaHHKe ecTecT- 
BeHHoro npaBa. Terejib o HenpaBe. IlpaBO KaK imea cnpaBefljiHBOCTM. 

IlpaBO KaK pa3HOBnaHOCTb KyjibTypbi. OpeHHBaiomHH o6pa3 Mbinuie- 
Hna b npaBe. Mopaab KaK hctohhmk pa3BHTna npaBa n (jjaKTop hm- 
MaHeHTHO npHcymen npaBy HeonpejtejieHHOCTM. 
rioaBaeHHe (JieHOMeHOJiorMnecKHX HanpaBJieHHÍi b (J)hjioco(J)hh h 
ropncnpyjteHnHH. Maeaa — peajiM3M C. Jl. cOpamca. OyHflaMeHTajib- 
Haa OHToaorna M. Xanjierrepa. BemecTBeHHOCTb Bemn. Connoao- 
rna 3HaHHÍt o connajibHoíi n npaBOBOíi peajibHOCTH. 

DiaBa 2. PeajibHOCTb npaBa n npaBOBan peajibHOCTb.101 

n. M. Hoisropo/meii o ecTecTBeHHOM npaBe KaK 06 H;ica;ii)iio\t npaBe, 
o npocTpaHCTBe npaBa n npocTpaHCTBe Mopajin. OnKunoHHbie 3Jie- 
MeHTbi b npaBe. y3KopeajincTnaecKoe noHHMamíe npaBa. MeToao- 
jioruMCCKHH njnopajiH 3 M M. A. Mjibima. B. A. Khcthkobckhm o npa- 
boboh peaabHOCTH. H. H. AneKceeB: nepBbie (jjeHOMeHoaornaecKne 
Hccjic.TOBaiiHa b oõJiacTH ohtojiothh npaBa. B sr.iaabí JL M. üeTpa- 
jKHUKoro Ha OHTOJiormo npaBa. E. CneKTopcKnií o cooTHomeHnn 
(JjhjiocoíJihh n topncnpyaeHUHH; cooTHomeHne SKOHOMnaecKoro n 
npaBOBoro npocTpaHCTB; KOHCTpyKnnn n 4>aHTa3HH b npaBe. CoBpe- 
MeHHbie npejicTaBaeHna 06 OHTOJiornn npaBa. C. H. MaKCHMOB 
o npaBOBOít peajibHOCTH. Ohtojiothh npaBa b acTeTHKax npaBa 
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n. LLljiara: «3CTeTMKH ceTKH» — aHanor lopH/nriecKoro Koimcmya- 
jiH3Ma; ponb cyõteKTOB npaBa b coanaiiKH oHTOJiornnecKoro o6pa3a 
npaBa; scTeTHKa 3Heprnn; o pojin cyaeÕHoro npaBa b OHTOJiorane- 
CKoií CTpyKType npaBa. 

HeMeincaa (peHOMeHOJiorHHecKO-3K3MCTeHUHajibHafl (pnjiocoípHH 
npaBa. A. KaycpMaH: eflHHCTBO ecTecTBeHHoro n no3HTHBHoro npaBa; 
B3anMOCBH3B OHTOJiorHH npaBa h Teopnn no3HaHnn npaBa (snncTe- 
MOJiornn); Tpn 3Tana CTaHOBJieHHH npaBa; rocTHnnaõejiBHOCTb no3H- 
THBHoro npaBa. 

OHTOJiornnecKaH cneijHípHKanHH ecTecTBeHHoro npaBa 3pnxa Oex- 
Hepa. OÕbeKTHBHbie 3aKOHOMepHOCTH KaK OCHOBa HOBoro ecTecT- 
BeHHoro npaBa. OõbeKTHBHan npnpofla npaBOBbix npnHnnnoB. O cy- 
íteÕHOM npn3HaHHH npaB. 

PyccKaa (pHJiococpna npaBa B. BnõnxnHa. HoBbin ii3rnna Ha Mnp 
«jopnflnnecKHX Beineii». reHeTnnecKne cbíoh Mexyny coBpeMeHHbiM 
pOCCHHCKHM npaBOM H BJiaCTblO H npeflineCTByiOmHMH HM npaBOM H 
BJiacTbio. Pojib ncTopnnecKHX TpaflHUHÍí b npaBe. 

O CHJie HHeppHH b oõJiacTH npaBa. YcTaBHoe h HeycTaBHoe npaBO — 
6HK)pHflH3M. lOpHflHHeCKafl H (paKTHHeCKafl KOHCTHTynHa. «CBOÕOaa 
npaBa» b Pocchh. OeHOMeH HeonpeaejieHHOCTH npaBa. 

OHTOJiornnecKHe iweu b conHOjiorHH npaBa. B,HCKyccna Mexay 
O. Sp.IHXOM H E Kejlb3eHOM. 

r.iana 3. OiiTOJiorita KOiiCTHTVUHOHiioro npaBa 

(KpnTHKa HHTepnpeTauHOHHbix Teopnii b npaBe) . 188 

KoHCTHTynHOHHoe npaBO c tohkh 3peHna OHTOJiorHH npaBa. 
OirrojioniaecKHH cTaTyc ecTecTBeHHoro npaBa. OnjiococpcKO-npaBO- 
Bbie yHHBepcaaHH. «Cnop (koh(J)jihkt) — cornacHe-KOMnpoMHCc» 

KaK snHpeHTp ecTecTBeHHoro npaBa. Maea paBHOBecna KaK OCHOBa 
cpHJiocoípHH npaBa B. CoaoBbeBa. OcoõeHHOCTH bktob no3HaHHa b 
cHTyannH cnopa. 

npOÕJieMa aBTOHOMHOCTH KOHCTHTyUHOHHOrO npaBa. 

Mflea nepapxHH b npaBe: BepxoBeHCTBO KOHCTHTynnn. KoHpennHa 
HefleítcTBHTeabHbix HopMaTHBHbix aKTOB r. Keab3eHa. 

TojiKOBaiine Koiicthtvhmh c tohkh 3peHna oirrojionin npaBa. Koh- 
CTHTynHOHHoe npaBO KaK «CTCiiorpa(t>nwecKoe npaBO». HoBaa ohto- 
aorHaecKaa KaTeropna «KOHCTHTynuoHHO-npaBOBoe KOHnenTyajib- 
Hoe npocTpaHCTBO». TojiKOBaHHe KoHCTHTynnH c tohkh 3peHHa Kpn- 
THaecKOH couMOjiorMH n. Bypabe. 

AKCHOJioraa b KOHCTHTynHOHHOM npaBe. BHHapHOCTb KOHCTHTynn- 
OHHblX npHHUHnOB. 

l/iaisa 4. OnTOJiornMecKne ocHOBbi JopnflHHecKoro KOHnenTa 

flencTBHTejibHocTH .278 

OHToaoraa npaBa KaK OTpacjieBaa MeTOflOJiorH». CyuiHOCTb h reHe- 
3HC ropHflHHecKoro KOHnenTa fleiícTBHTejibHOCTH. OõbeKTHBHaa He- 
oõxoflHMOCTb h 3aKOHOMepHOCTb noflBneHMH lopnflHnecKoro Mnpo- 
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B033peHHH. KoHuenTyajibHaa aacTb HopMaTHBHbix CHCTeM peryjiH- 
poBaHHH KaK BonuomeHMe ecTecTBeHHO-npaBOBOíí HHTyiniHH. 
(|)HKL[HOHH3M H peflyKUHOHH3M KaK HeOÕXOflHMbie SJieMeHTbl lOpil- 
flHTOCKoro MHpoBocnpHHTHH. OiuHÕOHHOCTb y3KopeajiHCTHaecKoro 
noaxofla k npaBy. PeanbHOCTb lopHHHaecKoro KOHpenTa flei íctbh- 
TejibHOCTH KaK ocoõaa peaubHOCTb He cymecTByiomHX peajibHO 06 b- 
eKTOB. 3jieMeHTbi ropHflHaecKoro KOHuenTa aeiícTBHTejibHOCTH: 
cyõbeKTbi, oõbeKTbi, hctohhhkh npaBa, BOJia rocyaapcTBa, K>pnflHae- 
CKaa HCTHHa, .aeiícTBHTejibHOCTb HopMbi, ajuieropHHHOCTb h nojince- 
MaHTHHHOCTb. KDpMflHHecKMH nopa^oK KaK aacTb nopaflKa aacTH no- 
paflKa. Pojib ropHflHaecKHX chmbojiob b ropHanaecKOM KOHuenTe h 
pHCKH HenoHHMaHHa. (íeHOMeH opeHKH b aeaoBeaecKHX OTHomeHH- 
ax — oiieHKa cjiob, aiicea, peH h ropHflHaecKHX HopM. OTJiHane lopn- 
flHHeCKOH HCTHHbl OT HayHHOÍt. 

B3aHMOCBa3H Me*my lopHflHaecKHM h nojiHTHaecKHM, 3TnaecKHM, 
SKOHOMHaecKHM KOHiienTaMH. llpoTHBopeaHa, cnocoõcTByiomHe 
pa3BHTHK) lopHflHaecKoro KOHuenTa aeHCTBHTejibHOCTM. 
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